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MARRIAGE   AND   DIYORCE. 


BOOK    vin. 

THE    GENERAL    DEFENCES    IN    DIVORCE    AND 

NULLITY    SUITS. 


CHAPTER  I. 

PBELIMINABY  EXPLANATIONS. 

§  1.  Here.  —  In  the  series  of  chapters  constituting  the  present 
Book,  we  are  to  consider  only  the  defences  which  are  available  in 
divorce  and  nullity  suits  generally,  on  whatever  grounds  pro- 
ceeding. 

EiBewhere.  —  A  defence  permissible  only  in  a  suit  founded  on 
some  one  cause  of  divorce  or  nullity  belongs  in  some  other  con- 
nection. If  it  pertains  to  the  law  in  distinction  from  the  pro- 
cedure, it  is  examined  in  the  first  volume ;  if,  to  the  pleading, 
practice,  or  evidence,  its  place  is  in  this  second  volume,  yet  not 
ID  these  chapters.     Still,  — 

§  2.  Farther  of  these  Defenoea.  —  Most  of  the  defences  to  be 
brought  under  review  in  the  present  series  of  chapters  pertain 
only  to  the  divorce  suit,  not  also  to  the  suit  for  nullity.  Tet 
Delay  and  Insincerity  are  available  as  well  in  the  latter  class  of 
suits  as  in  the  former.     Moreover,  — 

iffarriage,  or  not.  —  In  divorce  suits,  the  question  whether  or 
not  there  was  a  marriage  valid  in  law  is,  as  we  shall  see  more 
particularly  in  another  place,  always  one  of  the  issues  presented 
by  the  plaintiff,  to  be  contested  by  the  defendant  if  he  likes.  In 
such  contestation  the  same  matter  may  be  tried  as  when  a  suit  is 
brought  directly  for  nullity.  But  this  defence  of  no  valid  mar- 
riage is  not  for  the  present  series  of  chapters.  Involving  the 
same  questions  which  are  discussed  under  the  several  titles  em- 

TOL.  II.  1  1 


§  8  GBiraBAL  DEFENCES.  [BOOK  VIU. 

braced  in  our  third  book  of  the  first  volume,  it  will  be  found  suf- 
ficiently stated  there,  as  to  the  law.  As  to  the  evidence,  the  eluci- 
dations of  the  proof  of  marriage  in  the  fourth  book  of  that  vol- 
ume will  be  available.  And  the  procedure  in  other  respects  is 
explained  in  appropriate  places  in  the  present  volume. 

§  3.  Law  and  XSvldenoe  together.  —  Though  the  general  course 
in  these  volumes  is  not  to  discuss  the  law  and  the  evidence  in  the 
same  chapter,  we  shall,  for  convenience,  in  the  present  series  of 
chapters,  consider  in  connection  with  the  several  defences  the 
evidence  by  which  they  are  respectively  established.  But  this 
is  only  a  special  carrying  out  of  the  general  plan ;  which  is,  to 
make  the  best  practical  book  possible,  for  convenient  and  ready 
use.     Still,  when  this  is  done,  — 

Queatioiis  of  Praotioe.  —  Various  questions  of  practice,  connected 
with  these  defences,  will  remain  for  better  elucidation  in  connec- 
tion with  the  general  doctrines  of  divorce  practice. 
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CHAPTER  11. 


OONNIVANOB. 


1 4.  Introduction. 

6-12.  The  Law. 

18.  liEw  and  Eyidence  dUtingnlshed. 

14r-27.  The  Evidence. 

§  4.  How  Gliapter  divided.  —  We  shall  consider,  L  The  Law  of 
the  Subject;  II.  The  Distinction  between  the  Law  and  the 
Evidence;  III.  The  Evidence.  The  pleading  and  practice  are 
for  other  parts  of  this  volume. 


I.    The  Law  of  the  Sufy'eet. 

§  5.  Defined.  —  Connivance,  in  the  matrimonial  law,  is  a  cor- 
rupt consenting,  by. a  married  party,  to  evil  conduct  in  the  other 
of  which  afterward  he  complains. 

Ban  DlToroe,  and  why.  —  It  cuts  off  the  right  of  divorce,  for  the 
reason  that  one  cannot  object  to  acts  as  injurious  which  the  other 
has  performed  with  his  consent.  ^^  In  that  case,"  observes  Lord 
Stowell,  ^^  the  general  rule  of  law  comes  in,  that  volenti  non  fit 
injuria^  no  injury  has  been  done,  and  therefore  there  is  nothing  to 
redress."  ^ 

In  what  Cauaes.  —  This  defence  is  available  in  all  suits  for 
divorce,  on  whatever  ground.  But  practically,  it  oftenest  arises 
in  the  divorce  suit  for  adultery. 

§  6.   "  Corrupt:'     The  Nature  of  the  Intent :  — 

In  General  —  (Doctrine  defined).  —  Connivance,  considered  apart 
from  the  evidence  of  it,  exists  in  the  mind.     It  is  a  thing  of  the 


^  Fonter  v.  Fonter,  1  Hag.  Con.  144, 
4Eng.  £c.  368,  360;  Hogen  v.  Rogers,  3 
Hag.  £c.  67,  6  Eng.  Ec.  13,  14 ;  Anichini 
V.  Anichini,  2  Curt.  Ec.  210,  7  Eng.  Ec. 
85,86;  Pierce  r.  Pierce,  3  Pick.  299; 
ReeTes  v.  Beeves,  2  Phillim.  126,  1  Eng. 
£c.  208;  Moorsom  v.  Moorsom,  3  Hag. 


Ec.  87,  6  Eng.  Ec.  28 ;  Harris  v,  Harris, 
2  Hag.  Ec.  376,  414,  2  Eng.  Ec.  160, 178 ; 
Clowes  17.  Clowes,  9  Jur.  366 ;  Barker  v. 
Barker,  2  Add.  Ec.  286,  2  Eng.  Ec.  307 ; 
Phillips  v.  PhilUps,  1  Rob.  Ec.  144 ;  Myers 
V.Myers,  41  Barb.  114.  And  see  Cart- 
wright  V.  Bate,  1  Allen,  614. 
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intent ;  it  must,  in  the  language  of  the  definition,  be  "  corrupt." 
In  principle,  as  the  married  parties  have  arrived  at  years  of  un- 
derstanding, and  each  is  properly  held  responsible  for  his  own 
conduct,  no  neglect  by  the  one  of  the  duties  of  watchfulness  and 
care  over  the  other  will  bar  divorce,  unless  actual  matrimonial  de- 
linquency was  either  desired  or  passively  consented  to.  And  such 
is  believed  to  be,  on  the  whole,  the  doctrine  also  of  our  books  ; 
though  not  all  the  authorities  are  precisely  so,  or  apparently 
reconcilable  with  any  one  form  of  the  doctrine.     Thus,  — 

Errors  of  Judgment  —  in  one,  coming  short  of  a  willingness  to 
have  the  delinquency  committed  by  the  other,  are  not  connivance, 
however  fatal  in  their  consequences.  "  Different  men,"  said  Lord 
Stowell,  "  have  different  degrees  of  judgment,  and  judge  differ- 
ently ;  nor  are  we  to  judge  by  the  event.  A  court  of  justice 
must  look  quo  animo  the  step  is  taken."  ^  Still,  in  matter  of  evi- 
dence, the  rule  will  hold  good  here  as  elsewhere,^  that  what  was 
probable  will  be  presumed,  prima  fade^  to  have  been  intended.^ 
Moreover,  — 

Active  or  PaBsive.  —  The  connivance  may  be  a  passive  permitting 
of  the  adultery  or  other  misconduct,  as  well  as  an  active  procur- 
ing of  its  commission.  If  the  mind  consents,  that  is  connivance.^ 
And  there  is  no  connivance  without  such  consent,  either  active 
or  passive.*    Moreover,  — 

Act  or  Omiaeion.  —  In  conformity  to  the  analogies  of  the  law  in 
all  its  other  departments,^  it  cannot,  in  reason,  be  connivance, 
where  no  act  or  word,  or  omission  of  duty,  has  blended  with  the 

1  Hoar  t».  Hoar,  8  Hag.  Ec.  137,  6  «  VoL  I.  §  764-768,  796. 

Eng.  Ec.  61,  63 ;  Moorsom  v,  Moonom,  *  Gilpin  v.  Gilpin,  3  Hag.  Ec.  150, 163, 

3  Hag.  £a  87,  6  Eng.  Ec.  28;  Torton  v,  •  6  Eng.  Ec.  68;  Herrick  v.  Hezrick,  31 

Turton,  3  Hag.  Ec.  338,  6  Eng.  Ec.  130,  Mich.  298.    And  see  Mackenzie  v.  His 

136;  Ross  v.  Ross,  Law  Rep.  1  F.  &  M.  Wife,  Mor.  Diet.  333. 

734 ;  Allen  v.  Allen,  30  Law  J.  k.  b.  Mat.  ^  Moorsom  v.  Moorsom,  3  Hag.  Ec. 

2;  Cochran  v.  Cochran,  36  Iowa,  477.  87,  6  Eng.  Ec.  28;   Rogers  v.  Rogers, 

And  see  the  luminous  judgment  of  Sir  3  Hag.  Ec.  67,  69,  6  Eng.  Ec.   13,  16 ; 

Herbert  Jenner  Fust»  in  PhiUips  v.  Phil-  Walker  v.  Walker,  cited  3  Hag.  Ec.  69,  5 

lips,  10  Jur.  829,  where  this  whole  subject  Eng.  Ec.  16 ;  Rix  i;.  Riz,  3  Hag.  Ec.  74, 

of  conniyance  is  discussed,  and  the  au-  6  Eng.  Ec.  21 ;  Boulting  v.  Boulting,  8 

thorities  are  cited  and  reviewed.     The  Swab.  &  T.  329 ;  2  Greenl.  Et.  §  61. 

principle  deduced  by  the  court,  as  appU-  ^  Marris  v,  Marris,  2  Swab.  &  T.  630 ; 

cable  to  the  case  then  under  consideration,  Glennie  v.  Glennie,  8  Jur.  n.  b.  1168,  82 

is, "  that,  where  there  is  no  corrupt  inten-  Law  J.  h.  b.  Mat.  17 ;  Gipps  v.  Gipps,  11 

tion  proved  on  the  part  of  the  husband,  H.  L.  Cas.  1. 

he  is  not  debarred  from  the  remedy."  *  1  Bishop  Crim.  Iaw,  $  204,  480  et 

See  also  s.  o.  decided  in  the  court  below,  seq. 
by  Dr.  Lushington,  1  Rob.  Ec.  144. 
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mere  passive  willingness  to  have  the  wrong  committed.  The  law 
does  not  take  cognizance  of  thought  which  has  neither  given 
forth  sound,  nor  in  any  degree  influenced  the  conduct. 

§  7.  Mere  Ejctreme  Negligence.  —  Dr.  Lushington,  in  1829, 
suggested  the  query,  whether,  in  a  divorce  suit  for  adultery, 
something  short  of  this  concurrence  of  the  will  may  not  bar  the 
plaintiffs  remedy.  His  words  are:  "What  degree  of  neglect, 
however  culpable,  short  of  an  actual  and  voluntary  exposure  of 
the  wife  to  the  seduction  of  the  adulterer,  would  be  sufficient,  in 
order  to  bar  a  suit  for  divorce  by  reason  of  adultery,  is  nowhere 
laid  down,  at  least  with  that  distinctness  and  precision  which 
would  furnish  a  safe  guide  for  the  court  to  act  upon.  The  court 
certainly  does  not  recollect  any  case  of  the  kind ;  but  it  can  con- 
ceive that  a  case  might  arise  of  such  wilful  neglect,  or  rather 
exposure,  as  might,  without  proving  actual  connivance,  possibly 
bar  the  husband  of  all  remedy  by  a  divorce.  A  husband  might 
introduce  his  wife  to  society  so  abandoned,  and  expose  her  to 
risks  so  great,  as  to  render  a  deviation  from  the  paths  of  chastity 
the  most  probable,  if  not  the  necessary,  consequence.  Under 
such  circumstances,  perhaps  the  court  would  not  wait  for  proof 
of  actual  connivance  on  the  part  of  the  husband,  but  would  hold 
him  to  the  consequences  of  his  own  conduct,  when  the  adulterous 
connection  arose  from  the  society  and  temptations  to  which  he 
had  introduced  his  wife."  ^  But  assuming  this  to  be  so,  the 
result  comes,  it  is  submitted,  from  the  principle  already  men- 
tioned,* that,  in  matter  of  evidence,  one  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his  conduct.^    Should  a 

1  HarriB  W.Harris,  2  Hag.  Ec.  376,416,  Barb.  106.      See  Keeve  Dom.  Rel.  64. 

4  En^.  Ec.  160,  178.  See  Mackenzie  v.  And  see  Richardson  v.  Fonts,  11  Ind. 
His  Wife,  Mor.  Diet.  833.  And  see  Bar-  466 ;  Zerflng  v,  Mourer,  2  Greene,  Iowa, 
ber  V.  Barber,  14  Law  Reporter,  375,  a  520 ;  Travis  v.  Barger,  24  Barb.  614 ; 
Connecticut  case,  in  which  similar  Ian-  Graham  v.  Smith,  Edm.  Sel.  Cas.  267; 
guage  is  employed  by  Church,  C.  J.    In  Parker  v.  Elliott,  6  Munf.  587. 

Criin.  Con.  —  In  actions  for  criminal  con-         ^  Ante,  §  6. 

tersation,  the  doctrine  of  the  common         '  "  In  all  this  I  do  not  say,  that  the 

law  is,  that,  if  the  husband  consents  to  his  husband  intended  the  ruin  of  his  wife, 

wife's  adultery,  or  to  her  leading  the  life  and  was  looking  for  a  divorce  as  the  con- 

of  a  prostitute,  the  consent  bars  his  ac-  sequence ;  but,  if  the  legal  presumption 

tion ;  if  he  is  only  negligent,  this  goes  be  applied  that  every  man  is  presumed 

merely  in  reduction  of  damages.    Duber-  to  intend  the  legitimate  consequence  of 

ley  V.  Gunning,  4  T.  B.  651,  657 ;  Cook  t;.  his  deliberate  acts,  such  a  conjecture  is 

Wood,  30  Ga.  891 ;  Sherwood  v.  Titman,  not  unreasonable."     The   plaintiff   was 

5  Smith,  Pa.  77 ;  Winter  v.  Henn,  4  Car.  held  to  be  barred  of  his  remedy.    Barber 

6  P.  494 ;   Calcraf  t  v.  Hasborough,  4    v.  Barber,  supra.    And  see  post,  §  21. 
Car.  &  P.  490 ;  Bunnell  v.  Greathead,  49 
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husband  ignorantly  place  his  wife  in  temptation,  it  would  be 
alike  contrary  to  the  spirit  of  the  authorities  and  to  natural  jus- 
tice to  hold,  that  the  mistake  has  barred  him  of  his  remedy  on 
her  voluntarily  yielding.^  This  evidently  was  likewise  the  later 
opinion  of  the  same  learned  judge  himself,  as  to  what  the  law  is, 
perhaps  not  as  to  what  it  ought  to  be.^ 

§8.  Condact  leading  to  Adultery  —  (Cruelty — Desertion). — 
The  division  line  should  be  preserved  between  cases  in  which 
the  husband  is  presumed  to  have  connived  at  his  wife's  adultery, 
because  the  natural  and  probable  consequence  of  what  he  know- 
ingly permitted  or  procured ;  and  those  which,  coming  short  of 
this,  still  disclose  in  him  ill  conduct  more  or  less  directly  calcu- 
lated to  bring  about  in  her  this  dereliction.  Speaking  to  a  case 
of  the  latter  sort,  the  same  learned  judge  from  whose  opinion 
the  foregoing  observations  are  extracted,  said,  thirteen  years 
later :  "  If  adultery  is  charged  against  a  wife,  if  counter-adultery 
cannot  be  proved,  nothing  can  bar  a  sentence  for  separation  but 
connivance  on  the  part  of  the  husband.  Cruelty  will  not  be  a 
bar,  neither  will  malicious  desertion  ;  although  such  conduct  will 
have  a  tendency  to  cause  the  wife  to  commit  adultery,  it  is 
clearly  established  that  it  is  no  defence  to  the  husband's  suit. 
Although  I  have  some  doubt  as  to  the  propriety  of  the  doctrine 
on  this  point,  I  have  felt  myself  compelled  to  act  on  it ;  indeed  I 
did  act  on  it  in  a  recent  case  of  Morgan  v.  Morgan."  '  Therefore 
he  held,  in  a  husband's  suit  for  adultery,  that  a  defensive  chai*ge 
of  cruelty,  not  admissible  in  England  on  general  principles,^  was 
not  rendered  so  by  the  averment  of  its  having  been  inflicted  to 
get  rid  of  the  wife,  by  driving  her  to  the  commission  of  adultery. 
But  he  added :  "  There  may  by  possibility  be  cases  where  cruelty 
on  the  part  of  the  husband  may  directly  lead  up  to  the  wife's 
adultery ;  I  say  nothing  upon  such  a  case."  ^  In  principle,  could 
the  cruelty  be  sufficiently  shown  to  have  been  resorted  to  for  the 
specific  purpose  of  driving  the  wife  into  adultery,  it  would  be 
sufficient.     His  will  would  have   concurred  in  the  adultery; 

1  See  Moorsom  v.  Moonom,  8  Hag.  686,  7  Eng.  Ec.  268.    And  see  post,  J  19, 

Ec.  87,  5  Eng.  Ee.  28;  Hoar  v.  Hoar,  8  20. 

Hag.  Ec.  187,  6  Eng.  Ec.  51 ;  Burgess  v.  *  Post,  J  80. 

Burgess,  2  Hag.  Con.  223,  4  Eng.  Ec.  527.  *  Dillon  v.  Dillon,  8  Curt  Ec.  86,  7 

*  Post,  §  8;  Phillips  v,  Phillips,  1  Bob.  Eng.  Ec.  877,  881.  And  see  the  opinion 
Ec.  144.  of  the  same  judge  in  Phillips  r.  Phillips, 

•  Morgan  v,  Morgan,  2  Curt.  Ec.  679,  1  Rob.  Ec.  144;  s.  c.  in  the  Arches  L\»i:rt, 

10  .Tur.  829. 
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and  this,  we  have  seen,^  is  connivance  under  eyery  yiew  of  the 
law. 

§  9.  Husband  watching  Wife :  — 

Watch,  not  tempt.  —  A  husband  who  suspects  his  wife  of  adul- 
tery may  take  means  to  procure  proof.  But  he  must  not  lead 
her  into  a  fresh  wrong  because  he  fears  she  is  guilty  of  an  old 
one.  He  may  watch  her,  even  leave  open  the  opportunities 
which  he  finds ;  but  he  must  not  make  new  ones  or  lay  tempta- 
tions in  her  way.^  "  True  it  is,"  said  Lord  S  to  well,  "  a  husband 
is  not  barred  by  a  mere  permission  of  opportunity  for  adultery ; 
nor  is  it  every  degree  of  inattention  on  his  part  which  will 
deprive  him  of  relief;  but  it  is  one  thing  to  permit,  and  another 
to  invite  ;  he  is  perfectly  at  liberty  to  let  the  licentiousness  of  the 
wife  take  its  full  scope ;  but  that  he  is  to  contrive  the  meeting, 
that  he  is  to  invite  the  adulterer,  then  to  decamp  and  give  him 
the  opportunity,  I  do  think  amounts  to  legal  prostitution."^ 
One,  therefore,  who  lias  thus  enticed  his  wife  into  adultery  can- 
not have  for  it  a  divorce.     And,  — 

Temptatioiifl  arranged  by  Agent  —  If  an  agent  employed  by  the 
husband  to  watch  the  wife  arranges  the  opportunity,  whereof  she 
avails  herself,  this  bars  the  divorce,  the  same  as  though  done  by 
the  husband  in  person.  Where  he  specially  directed  it,  obvi- 
ously the  consequence  is  so.  And  the  English  doctrine  appears 
to  be,  that  it  is  equally  so  where  he  did  not,  but  the  agent  pro- 
ceeded self-moved ;  in  analogy  to  the  doctrine  in  the  law  of 
contracts,^  that  one  who  takes  an  advantage  from  an  agent's  unau- 
thorized fraud  is  answerable  for  the  fraud.*  Now,  in  the  law  of 
contracts,  this  principle  extends  even  to  a  volunteer,  who  prac- 
tises a  fraud  in  a  transaction  wherefrom  another  accepts  a  benefit.^ 

^  Ante,  $  6.  for  the  purpose  of  detecting  her  adultery ; 

'  See,  for  illuBtratire  matter,  1  Bishop  but,  if  he  is  once  in  possession  of  a  fact 

Crim.  Law,  §  262, 263.  of  adultery,  and  still  continues  his  co- 

*  Timmings  r.  Timmings,  8  Hag.  Ec.  habitation,  it  proves,  as  Lord  Stowell  had 

76,  5  Eng.  Ec.  22,  26 ;  Pierce  v.  Pierce,  8  also  observed,  connivance,  collusion,  and 

Pick.  290;  Reeves  v.  Reeves,  2  PhiUim.  facility.    Phillips  v.  Phillips,  1  Rob.  Ec. 

126,  1  Eng.  Ec/  208;  Clowes  v.  Clowes,  144, 160. 
9  Jur.  866  ;  Bray  v.  Bray,  2  Halst.  Ch.         <  Bishop  Con.  §  888,  889. 
028.    See  Cochraii  v,  Cochran,  36  Iowa,         *  Gower  v.  Gower,  Law  Rep.  2  P.  & 

477 ;  Cairns  v.  Cairns,  109  Mass.  408.    Dr.  M.  428 ;  Picken  v,  Picken,  34  Law  J.  ir.  s. 

Lushington  says,  that  the  expression  of  Mat  22.    But  see  Sugg  v.  Sugg,  31  Iaw 

Lord  StoweU,  in  the  text,  must  be  under-  J.  ir.  s.  Mat.  41 ;  as  to  which,  see  Gower 

stood  to  mean  no  more  than  that  a  bus-  v,  Gower,  supra, 
band,  suspecting  his  wife  of  adultery,  is         *  Bishop  Con.  f  710. 
at  liberty  to  remain  quiet,  and  to  watch  her, 
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Applying  to  matrimonial  connivance  the  principle  thus  extended, 
we  have  the  result,  that,  whenever  any  one  volunteers  to  tempt 
a  married  woman  to  adultery,  and  she  yields,  the  husband,  if  he 
takes  advantage  of  the  adultery  by  asking  a  divorce  for  it,  is  re- 
sponsible  for  the  temptation ;  hence  he  is  barred  of  his  remedy. 
So  that  only  when  the  adultery  was  committed  without  tempta- 
tion could  it  ever  be  made  ground  of  divorce.  A  doctrine  lead- 
ing to  such  absurdity  cannot  be  sound.  When  a  husband 
intentionally  lays  a  lure  for  his  wife,  either  acting  in  person  or 
through  an  agent,  his  will  necessarily  concurs  in  her  act  of  adul- 
tery should  it  follow.  This  is  connivance.  And  it  does  not  help 
his  case,  that  the  reason  why  he  desired  the  adultery  was  because 
he  wanted  a  divorce.  But  if  he  did  not  plan  or  seek  its  com- 
mission, the  fact  that  one  who  stood  to  him  in  the  relation  of 
agent  did,  unauthorized,  could  not  in  reason  bar  his  remedy  for 
the  dereliction  which  came  unsought.^ 

§  10.    Connivance  at  one  Act  barring  Complaint  for  another :  — 

In  GteneraL  —  A  husband  who  connives  at  one  act  of  adultery 
by  his  wife  cannot  complain  of  any  subsequent  act,  whether  with 
the  same  or  another  particeps  criminisJ^ 

Doctrine  limited  and  applied.  —  As  general  doctrine,  this  is  just. 
Still,  in  reason,  it  should  not  be  carried  to  all  lengths ;  because 
thus  a  man  would  be  forever  barred  of  all  hope,  though  he  should 
repent  of  his  wrong,  and  strive  to  win  his  wife  to  repentance 
also.  And  a  defending  wife,  who  sets  up  her  husband's  con- 
nivance at  an  adultery  with  a  diflferent  person  prior  to  the  one 
charged,  must  prove  the  former  adultery ;  since  connivance  in 
law  does  not  attach  on  the  one  side  unless  the  legal  guilt  of  adul- 
tery is  incurred  on  the  other,  though  in  foro  conscientice  it  may 
be  otherwise.^  Still,  in  New  Jersey,  the  broad  yet  just  doctrine 
is  laid  down,  that,  if  a  husband  not  merely  consents  to  but  en- 
deavors to  procure  the  commission  of  adultery  by  his  wife,  his 
right  to  a  divorce  for  her  subsequent  adultery  is  barred,  even 
though  the  particular  adulterous  act,  the  commission  of  which  he 
undertook  to  bring  about,  was  never  committed.* 

§  11.    Doctrine  questioned  and  upheld.  — Sir  William  Wynne,  in 

^  Compare  with  post,  §  26.  Bent  with  knowledge   of   the  adulterj. 

>  Gipps  V,  Qipps,  3  Swab.  &  T.  116 ;  Phillips  t;.  Phillips,  1  Rob.  Ec.  141    And 

Hedden  v.  Hedden,  6  C.  E.  Green,  61.  post,  §  1 1. 

*  Stone  V.  Stone,  3  Notes  Gas.  278, 306,         *  Hedden  t;.  Hedden,  supra. 
807, 1  iiob.  Ec.  09.    There  must  be  con- 
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1795,  held,  in  an  English  case,  that  a  husband  proceeding  against 
his  wife  for  her  gross  adultery  committed  after  a  separation  of 
five  years  from  him,  resulting  in  the  birth  of  children  baptized  in 
his  name,  was  not  barred,  though,  before  the  separation,  he  had 
connived  at  her  adultery  with  men  other  than  the  one  with  whom 
this  was  committed.^  But  in  the  common-law  court,  before  which 
the  same  husband  sued  the  adulterer  for  the  criminal  conversation. 
Lord  Kenyon  ruled,  that "  his  having  sufiFered  such  connections 
with  other  men  was  equally  a  bar  to  the  action  as  if  he  had  per- 
mitted the  present  defendant  to  be  connected  with  her."  ^  And 
Dr.  Lushington,  in  a  subsequent  divorce  cause,  permitted  the 
wife  to  plead  connivance  under  similar  circumstances,  observing 
of  the  before-mentioned  suit  for  divorce  :  "  It  is,  to  the  best  of 
my  knowledge  and  belief,  the  only  case  which  upholds  that  doc- 
trine ;  and,  although  the  case  has  been  cited  by  judges  for  other 
purposes,  it  has  never  been  relied  upon  for  the  main  position, 
namely  that  a  husband  may  connive  at  the  adultery  of  his  wife 
with  one  man,  and  at  a  subsequent  period  obtain  a  divorce  in 
these  courts  for  her  adultery  with  another.  Such  a  doctrine, 
resting  upon  a  single  case,  however  high  the  authority,  most  un- 
questionably I  will  not  follow.  I  have  had  occasion  to  make  the 
observation  before,  that  I  never  can  think  that  a  man  who  had 
been  so  forgetful  of  his  own  duties,  moral  and  religious,  toward 
his  wife,  and  of  all  feelings  of  honor  as  a  gentleman,  as  to  connive 
at  hid  own  disgrace  by  being  a  party  to  her  adultery  with  one 
man,  can  come  to  a  court  of  justice  with  clean  hands,  and  seek  a 
separation  for  the  subsequent  conduct  of  his  wife,  to  whose  guilt 
he  had  been,  as  it  were,  foster-father."  ^  So,  in  a  case  much  ear- 
lier. Lord  Stowell  dismissed  a  husband's  suit  to  which  the  wife 
made  no  defence ;  because,  though  the  adulteiy  alleged  was 
clearly  proved,  he  had  connived  at  another  adulterous  act,  nearly 
contemporaneously  committed,  with  another  person.  "  The  Eccle- 
siastical Court,"  said  this  eminent  judge, "  requires  two  things,  — 
that  a  man  shall  come  with  pure  hands  himself,  and  shall  have  ex- 
acted a  due  purity  on  the  part  of  his  wife  ;  and,  if  he  has  relaxed 
with  one  man,  he  has  no  right  to  complain  of  another."  *     Still,  — 

1  Hodges  9.  Hodges,  8  Hag.  Ec.  118,    Nicholl,  in  Rogers  v.  Rogers,  3  Hag.  Ec. 
5  £ng.  £c.  42.  57,  6  Eng.  Ec.  13,  20. 

s  Hodges  V.  Windham,  Peake,  39.  *  Lovering  v.  Lovering,  8  Hag.  Ec.  86, 

s  Stone  V.  Stone,  3  Notes  Cas.  278, 282,    5  Eng.  Ec.  27, 28. 
1  Bob.  Ec.  99.    See  remark  of  Sir  John 
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§  12.  Possible  Qaalifioation. — WhUe  plainly  these  views  of  Lush- 
ingtoQ,  of  Stowell,  and  of  Eenyon  are  correct  both  as  general 
legal  doctrine  and  in  their  application  to  the  particular  facts  then 
in  controversy,  it  is  believed  that  exceptional  cases  may  arise,  to 
which  they  should  not  be  applied.  Few  general  propositions 
admit  of  being  made  so  exact  and  so  broad  as  to  meet  even  the 
legal  justice,  more  especially  therefore  the  moral  and  social  justice, 
of  every  case  possible  for  the  future. 

II.    The  Distinction  between  the  Late  and  the  Evidence. 

§  13.  Not  Difflcnlt  —  The  courts  wherein  this  issue  is  tried 
by  a  jury  have  experienced  no  special  difficulties  in  separating 
the  law  from  the  evidence.  Hence  there  has  been  no  occasion  for 
judicial  elucidations  of  the  subject,  appearing  in  the  books. 
But,— 

In  Prinolple,  —  where  the  pleadings  are  adequate  to  open  the 
whole  case,  the  judge  should  instruct  the  jury  to  consider  whether, 
in  real  truth,  the  party  accused  of  connivance  either  desired  the 
commission  of  the  offence,  or  was  indifferent  whether  it  was  com- 
mitted or  not,  either  in  the  particular  form  charged  or  in  any 
other;  then  to  consider  whether,  in  this  state  of  mind,  he  did 
any  act,  spake  any  word,  or  abstained  from  the  performance  of  any 
moral  or  social  duty,  to  promote  its  commission,  or,  in  short,  in 
any  way  by  will  or  conduct  contributed  to  the  result.  Such  gen- 
eral principles  of  law  should  also  be  mentioned,  if  the  facts  indi- 
cate, as  that  one  shall  be  presumed,  in  the  absence  of  controlling 
proof,  to  intend  any  result  which  his  own  conduct  is  calculated 
to  produce ;  and  the  like.  What  further,  therefore,  is  to  be  said 
in  this  chapter  will  find  place  under  the  general  sub-title  of  — 

III.    The  Evidence. 

m 

§  14.  Proportioned  to  Ghravlty  of  Offenoa  —  (Compared  inrlth  Con- 
donation). —  Where,  in  any  issue,  presumptions  of  innocence  are 
to  be  overcome,  the  evidence  must  be  more  direct  and  conclusive 
than  where  they  are  not.^  Therefore  the  proofs  of  connivance 
must.be  specially  so ;  it  being  a  corrupt  state  of  the  mind,^  con- 
trary to  the  general  presumption  of  innocence.     Condonation  pro- 

1  YoL  L  §  440  et  seq.  <  Ante,  $  d. 
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duces  the  same  legal  consequence,  but  it  may  exist  without 
blame.  Hence  connivance  can  be  established  only  by  evidence 
more  weighty  than  is  required  for  condonation.^ 

Borden  of  Proof —  "Weight  —  The  party  setting  up  the  conni- 
vance must  take  the  burden  to  prove  it.  And  the  testimony 
must  be  strongly  inculpatory,^  admitting  of  no  dispute.^  In  the 
language  of  Sir  John  NichoU :  "  It  cannot  readily  be  presumed 
that  any  husband  would  act  so  contrary  to  the  general  feelings 
of  mankind,  as  to  be  a  consentient  party  to  his  own  dishonor.''  ^ 
Yet  — 

Time  and  Place.  —  A  rule  of  evidence,  similar  to  the  familiar 
one  that  it  is  not  necessary  to  prove  adultery  in  time  and  place,^ 
applies  here  ;  namely,  that  a  specific  act  of  conniving  at  a  specific 
act  of  adultery  need  not  be  shown.  General  connivance  will 
suffice.^  Indeed,  this  flows  necessarily  from  the  doctrine  before 
discussed,'  that  connivance  at  one  act  and  with  one  individual 
is  legally  equivalent  to  connivance  at  every  subsequent  act  with 
all  persons. 

§15.  XSvldenoe  Giroumatantial.  —  Connivance,  like  many  other 
litigated  facts,  can  seldom  be  shown  by  direct  proofs.  This  is 
especially  so  when  it  is  of  the  mei^  consenting  kind.^  It  is, 
therefore,  ordinarily  made  out  by  circumstantial  evidence  ;  estab- 
lishing a  variety  of  attendant  facts,  often  trifling  in  themselves, 
yet  convincing  in  combination.®    As  to  which  the  rule  is,  that,  — 

The  Rule.  —  If  the  combined  attendant  facts  are  equivocal,  not 
necessarily  showing  a  guilty  intent  to  connive,  whatever  other 
error  or  weakness  they  indicate,  they  are  insufficient;  for  such  in- 
tent must  be  proved,  not  left  to  conjecture.^® 

Intent.  —  That  there  must  be  the  intent  to  connive  we  have 
already  seen."  In  the  language  of  Sir  Herbert  Jenner  Fust, 
''  what  amounts  to  proof  of  actual  knowledge  and  concurrence  is 

*  Moonom  v.  Moorsom,  3  Hag.  Ec. 
87,  5  Eng.  Ec.  28.  But  see  FhiUips  o. 
PhUlips,  1  Rob.  Ec.  144, 162. 

7  Ante,  §  10-12. 

»  Ante,  §  6. 

'  Mooraom  v.  Moonom,  8  Hag.  Ec. 
87,  5  Eng.  Ec.  28;  Rogers  v,  Rogers, 
8  Hag.  Ec.  67, 6  Eng.  Ec  13, 15. 

10  PhilUps  V.  Phillips,  1  Rob.  Ec.  144^ 
167, 168.    But  see  ante,  §  7  and  note. 
"  Ante,  $  6-8. 


I  Tnrton  v.  Tnrton,  3  Hag.  Ec.  338, 
860,  5  Eng.  Ec  130, 136. 

>  Croft  V.  Croft,  3  Hag.  Ec.  310,  5 
Eng.  £c  120,  121 ;  PhilUps  v.  Phillips, 
1  Rob.  Ec.  144. 

*  Tnrton  v.  Turton,  supra ;  Rix  r.  Rix, 
8  Hag.  Ec.  74,  6  Eng.  Ec  21 ;  Phillips  v. 
Phillips,  1  Rob.  Ec.  144, 166. 

*  Rogers  v.  Rogers,  3  Hag.  Ec.  67,  6 
Eog.  Ec  18^  16. 

.*  Caton  V,  Caton,  13  Jar.  431,  432; 

post,  s  6ia 
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a  question  which  depends  upon  the  circumstances  of  each  case  ; 
but,  without  intentional  concurrence  or  corrupt  connivance, 
there  is  no  bar."  ^ 

§  16.  LuBhington'a  Formula.  —  Dr.  Lushington,  in  one  case,  in 
considering  whether  or  not  the  husband  had  connived  at  his 
wife's  adultery,  as  she  alleged,  pursued  th^  following  order :  Ist, 
What  acts  were  done  by  the  wife.  2d,  What  came  to  the 
knowledge  of  the  husband.  3d,  What  might  reasonably  have 
come  to  his  knowledge  ;  or,  in  other  words,  supposing  reason  for 
inquiry  existed,  what  might  with  ease  have  been  discovered. 
4th,  What  the  husband  did  do,  and  what  he  did  not  do.^  As  a 
general  formula,  widely  serviceable,  this  is  excellent ;  but  each 
case  will  make  upon  the  investigator  its  special  demands.  Some 
questions,  often  arising,  and  requiring  more  or  less  attention  in 
the  varying  cases,  are  the  following :  — 

§  17.  Husband's  Duty  to  "Wife,  —  The  law  requires  the  husband 
to  watch  over  the  morals  of  his  wife;  and  protect  her  against 
associations  which  might  expose  to  hazard  her  purity,  or,  by 
lowering  her  standard  of  virtue,  prepare  the  way  for  the  ap- 
proaches of  the  seducer.^  Especially  he  should  be  guilty  of  no 
indecencies  toward  her,  tending  to  corrupt  her  morals.*    Hence,  — 

Indifference  to  Associates,  &o. — While  his  want  of  attention  to  her 
selection  of  associates,  to  her  morals,  and  to  her  conduct  in  other 
respects,  or  even  his  introducing  the  paramour  to  her,  is  not  of 


1  PhilUpg  V.  PhilUpB,  1  Rob.  Ec.  144, 
10  Jur.  820,  832.  So,  How  weiffh  Au- 
thorities. —  In  examining  the  authorities, 
we  must  interpret  the  words  of  the  jadges 
hy  the  special  facts  under  discussion,  else 
misapprehension  will  arise.  Phillips  v. 
Phillips,  supra ;  Vol.  L  §  63. 

2  Phillips  t;.  Phillips,  1  Rob.  Ec.  144 ; 
8.  o.  in  Arches  Court,  10  Jur.  829,  4 
Notes  Cas.  623;  affirmed  by  Jud.  Com. 
of  Privy  Council,  June  29,  1847.  And 
see  Vol.  I.  §  63. 

»  Harris  v.  Harris,  2  Hag.  Ec.  876,  4 
Eng.  Ec.  160,  177 ;  Hamerton  r.  Hamer- 
ton,  2  Hag.  Ec.  8,  4  Eng.  Ec.  13,  16.  In 
Crewe  v.  Crewe,  8  Hag.  Ec.  123,  188,  6 
Eng.  Ec.  46, 60,  Lord  Stowell  said  :  "  The 
general  mode  in  which  these  parties  lived 
together  is  extraordinary,  and  not  unim- 
portant. There  was  no  formal  separa- 
tion, yet  as  much  estrangement  as  can 
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well  consist  with  the  marriage  state.  She 
is  allowed  to  go  to  Bath,  to  Brighton, 
and  to  other  public  places,  without  the 
husband  being  there  for  more  than  a 
night  or  two.  The  court  cannot  compel 
the  husband,  even  if  he  has  no  office 
nor  profession  that  prevents  him,  to  be 
constantly  with  his  wife ;  but  every 
man  must  observe,  that  this  husband 
did  not  give  his  wife  the  benefit  of  his 
care.  I  do  not  say  that  the  husband  is 
to  dog  his  wife  at  every  step  with  sullen 
and  gloomy  suspicion ;  but  the  protec- 
tion and  comfort  of  his  society  are  to  be 
afforded  to  a  person  so  closely  connected 
with  him,  and  in  whose  conduct  his  hap- 
piness, as  well  as  her  own,  is  involved." 
And  see  Poynter  Mar.  &  Div.  228,  229. 

*  Mackenzie  v.  His  Wife,  Mor.  Diet. 
333. 
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itself  connivance,  it  may  be  strong,  sometimes  satisfactory,  evi- 
dence of  it.^    But,  — 

§  18.  "Wife  a«  to  Husband  —  (Dliferlng  Rule  of  Connivanoe).  — 
The  wife  is  not  under  the  same  duty  to  watch  over  her  husband^s 
morals  and  associations.  She'  may  bar  her  right  by  connivance, 
and  it  may  be  proved  against  her  by  circumstantial  evidence  as 
well  as  by  direct ;  yet  it  is  not  always  inferred  from  facts  which 
would  be  ample  were  the  parties  reversed.^    Thus,  — 

Impmdenoe  a«  to  Husband's  Temptations.  —  Where  the  husband 
had  committed  adultery  with  his  wife's  sister,  and  this  was  known 
to  the  wife,  yet  for  special  reasons  she  permitted  this  sister  to 
accompany  herself  and  him  to  India,  and  to  live  in  the  same 
house  with  them  ;  she  was  held,  under  the  peculiar  circumstances 
of  the  case,  not  to  be  barred  of  her  remedy  for  his  subsequent 
adultery  with  this  sister.  Though  her  conduct  was  imprudent, 
it  was  deemed  not  necessarily  to  proceed  fix>m  an  evil  intent.^ 
And  Dr.  Lushington  once  refused  to  infer  connivance  against  the 
wife ;  though,  for  the  purposes  of  the  decision,  he  assumed  that 
she  had  voluntarily  cohabited  with  her  husband  in  harmony  a 
year,  and  afterward  had  forborne  to  bring  her  suit  for  eight  3'ears, 
during  all  which  time  she  had  knowledge  of  the  adultery,*  —  con- 
duct abundantly  sufficient  to  bar  the  husband,  were  the  parties 
reversed.® 

§  19.  Husband's  Minor  Inattentions. — A  husband's  mere  cool- 
ness to  the  wife,  and  inattention  to  her  comforts,  seem  not  to  be 
even  admissible  in  evidence,  to  the  charge  of  his  having  connived 
at  her  adultery.®  In  reason,  this  is  so  where  they  stand  alone ; 
but  they  might  be  so  connected  with  other  evidence  as  to  render 
them  obviously  competent.     Even  — 

Coarse  Zianguage  and  Cruelty.  —  Dr.  Lushington  once  said :  ^^  I 

^  Riz  V.  Rix,  3  Hag.  Ec.  74,  6  Eng.  ing  v.  Ruding,  n>.  note ;  Angle  o.  Angle, 

Ec  21 ;  Gilpin  o.  Gilpin,  3  Hag.  Ec.  160,  12  Jur.  625. 

6  Eng.  Ec  68 ;  Moorsom  v.  Mooreom,  8         »  Turton  v.  Turton,  3  Hag.  Ec.  838, 

Hag.  Ec  87,  6  Eng.  Ec.  28;  Stone  v.  6  Eng.  Ec.  180.    The  court  in  this  case 

Stone,  3  Notes  Gas.  278,  308,  309, 1  Rob.  intimated,  that,  even  if  conniyance  bad 

£c  99,  101;  Blichclson  v.  Michelson,  3  been  proyed,  the  wife  might  not  be  barred 

Hag.  Ec.  147,  6  Eng.  Ec.  66 ;  Grewe  v,  thereby,  because  the  adultery  was  in- 

Crewe,  8  Hag.  Ec.  123,  5  Eng.  Ec.  46 ;  cestuous. 

Billon  V.  Dillon,  3  Gurt.  Ec  86,  7  Eng.         ^  Angle  v.  Angle,  supra.     And  see 

Ec  877 ;  Grayes  17.  Grayes,  3  Gurt.  Ec.  Gochran  v.  Gochran,  36  Iowa,  477. 
235,  7  Eng.  Ec  425 ;  and  Hoar  v.  Hoar,         &  See  post,  §  22. 
3  Hag.  Ec  137,  6  Eng.  Ec.  61.  <  Moorsom  v.  Moorsom,  3  Hag.  Ec 

<  Poynter  Mar.  &  Div.  231,  and  Rud-  87,  6  Eng.  Ec  28. 
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know  of  no  authority  for  saying,  that  coarse  and  even  brutal 
behavior,  obscene  and  disgusting  language,  entire  disregard  of 
decorum,  will  alone  constitute  connivance.  Such  conduct  is  in- 
deed most  degrading  to  a  gentleman,  and  offensive  to  all  good 
feeling;  but  it  does  not  necessarily,  either  defacto^  or  by  intend- 
ment of  law,  prove  that  the  husband  acquiesced  in  his  wife's 
adultery.  Even  cruelty  and  desertion,  though  tending,  to  induce 
the  wife  to  disregard  her  own  duties,  are  not  connivance.^  Facts, 
to  constitute  connivance,  must  have  a  direct  and  necessary  ten- 
dency to  cause  adultery  to  be  committed  or  continued.*'  ^  Thus, 
where,  in  Connecticut,  a  wife  in  answer  to  her  husband^s  suit 
for  adultery  averred  that,  if  she  committed  the  act,  it  was 
brought  about  through  an  understanding  between  him  and  the 
particeps  crimims  as  a  means  of  obtaining  a  divorce,  she  was  not 
permitted,  in  support  of  this  allegation,  to  introduce  testimony 
of  his  having  for  a  considerable  time  treated  her  unkindly,  and 
inflicted  cruelty ;  either,  first,  as  proving  the  connivance ;  or, 
secondly,  as  repelling  the  presumption  against  it  whiclf  arises  from 
the  marriage  relation.^    Now,  — 

§  20.  In  Principle.  —  Without  inquiring  how  far  the  above 
rulings  are  just  in  principle,  it  is  impossible  to  doubt  that  in  some 
circumstances  facts  like  the  above  will  be  pertinent.  Indeed, 
always,  in  circumstantial  evidence,  the  admissibility  of  a  fact  not 
directly  leading  to  the  result  in  litigation  will  depend  upon  the 
facts  which  go  with  it.  While,  for  example,  a  husband  may  beat 
and  abuse  his  wife  without  conniving  at  her  adultery,  and  while 
this  is  so  obviously  so  that  such  mere  ill  treatment  will  not  be 
admissible  to  the  issue  of  connivance ;  yet,  if  there  are  independent 
circumstances  directly  pointing  to  this  conclusion,  it  may  be  more 
easily  drawn  if  it  further  appears,  that  he  has  lost  his  affection 
for  her,  and  so  is  probably  desirous  of  getting  rid  of  her.  Thus 
we  shall  see,  in  a  subsequent  chapter,  that  evidence  of  cruelty  is 
admissible  in  proof  of  adultery ;  because  a  husband,  whose  love 
for  his  wife  has  departed,  is  likely  to  seek  unlawful  pleasures.^ 

§  21.  Knowledge  of  Aot  connived  at  —  Except  where  the  party 
has  laid  a  train  leading  to  desired  adultery,  and  he  is  yet  ignorant 
of  what  has  been  developed,  obviously  there  can  be  no  con- 

^  Ante,  §  S.  *  AoBtin  v.  Austin,  10  Conn.  221. 

<  Stone  V,  Stone,  1  Rob.  £c.  99,  101,         *  Post,  §  623, 624. 
8  Notes  Gas.  278,  908, 909. 
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nivance  at  any  act  without  some  knowledge  of  its  existence,  or 
of  its  proximate  causes.  So  that,  in  the  ordinary  case,  while 
examining  the  conduct  of  a  husband  on  the  question  of  his 
alleged  connivance  at  his  wife's  adultery,  we  should  consider, 
what  notice  of  it  he  had,  or  what  suspicion  of  behavior  by  her 
tending  to  it.^  And  Dr.  Lushington  went  in  one  case  so  far  as,  on 
a  review  of  the  authorities,  to  say :  ^'  There  must  be  knowledge, 
or  presumed  knowledge,  of  the  adultery,  or  improper  familiarities 
leading  thereto ;  not  finding  any  evidence  of  this  description,  I 
pronounce  for  the  separation."  ^    Thence  it  follows,  that,  — 

Parties  in  Separation. — If  the  husband  and  wife  were  living 
apart  at  the  time  of  the  adultery  committed,  and  no  improper 
familiarities  are  shown  to  have  taken  place  during  their  cohabita- 
tion, connivance  will  not  be  presumed  without  the  clearest  evi- 
dence of  intention  and  consent.^    On  the  other  hand,  — 

In  Cohabltatton.  —  While  the  cohabitation  is  not  suspended,  if 
the  husband  receives  a  caution  concerning  the  conduct  of  his 
wife,^  or  if  he  sees  what  a  reasonable  man  could  not  see  without 
alarm,^  or  if  he  knows  she  has  been  guilty  of  antenuptial  incon- 
tinence,^ or  if  he  seduced  her  himself  before  marriage,^  whereby 
he  is  put  on  his  guard  against  her  weakness,  — he  is  called  upon 
to  exercise  a  peculiar  vigilance  and  care  over  her ;  and,  if  he 
sees  what  a  reasonable  man  could  not  permit,  and  makes  no  effort 
to  avert  the  danger,  he  will  be  presumed  to  see  and  mean  the 
consequences.  Yet  this  rule  should  be  applied  with  due  allow- 
ance for  defective  perception,  dulness  of  capacity,  overweening 
confidence,  and  the  like.^ 

§  22.  Hnsband's  Pacmty  of  Condonation.  —  Forgiveness  even  of 
adultery  may  under  some  circumstances  be  commendable.  It  is 
not  a  license  to  commit  future  adulteries.^    But  there  is  an  alac- 


i  Hoar  V.  Hoar,  8  Hag.  £c.  137,  140, 
6  Eng.  Ec  61,  58 ;  Rogers  v,  Rogers,  8 
Hag.  £c  57,  5  Eng.  Ec.  13,  18,  19,  20; 
Tlmmings  o.  Timmings,  8  Hag.  Ec.  76, 
6  Eng.  Ec  22 ;  Loyering  v.  Loyering,  8 
Hag.  Ec  85,  5  Eng.  Ec.  27 ;  Crewe  v. 
Crewe,  8  Hag.  Ec  123,  5  Eng.  Ec  45; 
ante,  §  16. 

a  Phillips  V.  Phillips,  1  Rob.  Ec  144, 
164. 

*  Rogers  v,  Rogers,  8  Hag.  Ec.  57,  72, 
6  Eng.  Ec  18,  20. 


*  Dillon  V.  Dillon,  3  Curt.  Ec  86,  7 
Eng.  Ec  877. 

*  Moorsom  v,  Moorsom,  8  Hag.  Ec. 
87, 106, 5  Eng.  Ec  28,  37. 

*  Best  V,  Best,  1  Add.  Ec  411 ;  8.  o. 
in  Arches  Court,  dted  Pojnter  Mar.  & 
Diy.  230,  note;  Grayes  v.  Qrayes,  8  Curt. 
Ec  235,  7  Eng.  Ec  425. 

^  Dillon  V.  Dillon,  supra. 

'  Moorsom  v,  Moorsom,  supra. 

*  Loyering  v.  Loyering,  8  Hag.  Ec  85, 
5  Eng.  Ec  27 ;  Anicliini  v.  Anichini,  2 
Curt.  Ec  210,  7  Eng.  Ec.  85,  86. 
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rity  or  frequency  of  forgiveness,  generally  spoken  of  as  too  great 
facility  of  condonation,  which  shows  an  absence  of  all  sense  of 
injury ;  leading  to  the  just  inference  that  subsequent  misconduct 
was  connived  at  or  licensed.^  In  considering  this  evidence,  the 
special  facts  should  all  be  taken  into  the  account.  Lord  Stowell 
held  under  the  circumstances  of  one  case,  that,  where  the  wife 
committed  adultery  on  the  first  of  three  successive  nights,  and 
the  husband  knowing  and  having  proof  of  it  slept  with  her  on 
the  second,  with  no  reason  to  believe  she  had  repented,  he  not 
only  condoned  thereby  what  she  had  already  done,  but  lost  his 
right  to  complain  of  her  adultery  on  the  third  night.  To  this  he 
was  presumed  to  have  consented.^     On  the  other  hand,  — 

^wrife'B  FaolUty.  —  The  English  courts  have  looked  more  leni- 
ently on  like  conduct  by  the  wife.  Her  general  power  to  bar 
herself  in  this  way  of  remedy  for  her  husband's  future  adultery 
is  not  denied  ;  but  condonation  is  considered  rather  a  virtue  in 
her,  under  circumstances  in  which  it  would  not  be  in  him.  And 
judges  have  refused  to  infer  connivance  against  her  when  they 
would  against  him,  under  like  facts.^  In  reason,  it  is  just  to  con- 
sider the  dependent  situation  of  the  wife,  and  the  more  forgiving 
disposition  of  the  sex ;  yet  these  considerations  should  not  shut 
out  inquiry  into  the  real,  probable  condition  of  her  mind,  and  the 
effect  of  her  conduct  on  his. 

§  23.  Conduct  after  Knowledge  of  Complalned-K^f  Adultery.  —  One's 
conduct  after  being  informed  of  the  adultery  complained  of  in 
the  other,  while  not  connivance  itself,  may  be  evidence  of  it. 
Thus,  — 

Indifference  —  Neglect  to  prosecute.  —  A  total  indifference  to 
such  adultery  may  lead  to  the  inference  of  original  consent ;  *  as, 

1  Timmings  v.  Timmings,  3  Hag.  £c.  85,  5  Eng.  £c.  27 ;  Westmeath  v.  West- 

76,  6  Eng.  £c.  22 ;  Dunn  v.  Dunn,  2  meath,  2  Hag.  £c.  Supp.  1,  4  Eng.  £c. 

PhiUim.  403,  411,  1  Eng.  Ec.  280,  284,  238,  290;  Walker  v.  Walker,  2  PhilUm. 

where  Sir  John  NichoU  says:  ''If  the  163;  Gipps  v.  Gipps,  3  Swab.  &  T.  116. 
adultery  is  forgiven  with  such  extreme         ^  Timmings  v.  Timmings,  supra.    See 

facility  as  to  show  no  sense  of  injury,  also  Phillips  v,  Phillips,  1  Rob.  Ec.  144, 

and  no  care  is  taken  to  prevent  it  from  158 ;  ante,  §  17  and  note ;  Snow  v.  Snow, 

happening  again,  then  the  husband  has  no  2  Notes  Cas.  Supp.  1, 15. 
ground  for  complaint,  for  he  has  encour-         '  Angle  v.  Angle,  12  Jur.  525 ;  ante, 

aged  the  adultery  by  his  conduct."    But  §  17.    See  post,  §  23,  note.    And  see  ob- 

see  8.  c.  in  Court  of  Delegates,  3  PhiUim.  servations  of  Sir  John  KichoU,  in  Wcst- 

6, 1  Eng.  Ec.  353.    And  see  observations  meath  v.  Westmeath,  2  Hag.  Ec.  Supp. 

of  Sir  John  NichoU,  in  Durant  v.  Durant,  1,  4  Eng.  Ec.  238,  290. 
1  Hag.  Ec.  733,  3  Eng.  Ec.  310,  316,  319,         «  Stone  v.  Stone,  1  Rob.  Ec.  99,  8 

323;  Levering  v.  Levering,  8  Hag.  Ec.  Notes  Caa.  278,  307. 
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for  example,  ia  a  case  of  great  and  needless  delay  ^  to  institute 
proceedings  for  divorce.^    So  — 

Neglect  to  interfere  with  Adnltery  —  (Not  eapporting  "Wife).  —  A 
husband's  neglect  to  interpose  with  his  authority,  or  to  take 
measures  for  divorce,  while  his  wife  is,  with  his  knowledge,  living 
in  adultery,  is  a  fact  from  which  under  proper  circumstances  his 
consent  thereto  may  be  inferred.'  And  where  the  wife  had  resided 
with  her  children  in  a  gentleman's  house,  of  which  she  was  treated 
as  the  mistress,  and  had  there  been  delivered  of  three  children, — 
no  express  permission  from  the  husband  appearing,  yet  he  did 


1  Fo6t,  §  103  et  seq. 

X  KirkwaU  r.  Kirkwall,  2  Hag.  Con. 
277,  4  Eng.  £c.  641.  This  was  a  suit  hy 
the  wife,  alleging  her  husband's  adulterj; 
and  her  delay  to  institute  it  was  held  not 
sufficiently  to  prove  connivance.  Said 
Lord  Stowell :  "  There  is  nothing  in  the 
facts  charged  to  show  that  Lady  Kirk- 
waU's  suspicions  must,  of  necessity,  have 
been  excited,  or  that  the  adultery  might 
not  have  taken  place  without  her  knowl- 
edge. But,  supposing  that  she  was  ac- 
quainted with  it,  though  a  husband  is 
bound  to  take  prompt  notice  of  the  infi- 
delity of  his  wife,  and  is-  liable  to  have 
his  neglect  for  so  doing  urged  against 
him  when  afterwards  seeking  his  legal 
remedy,  yet  this  doctrine  is  not  to  be 
pressed  against  a  wife  unless  in  very 
particular  cases.  Even  in  the  case  of  a 
husband,  it  is  not  invariably  expected 
that  he  should  show  the  time  when  the 
charge  first  came  to  his  knowledge.  It 
might  be  prudent,  and  expedient  for  the 
success  of  his  suit,  that  he  should  do  so, 
but  it  is  not  absolutely  necessary ;  some- 
thing must  be  allowed  to  convenience. 
Certainly  a  wife  would  not  be  justified 
in  living  in  the  same  house  with  her  hus- 
band's concubine,  sharing  the  turpitude 
of  his  crime,  and  partaking  of  a  pol- 
luted bed ;  but  she  might  have  a  reason- 
able hope  of  his  return  to  her  society, 
and  forbearance,  under  this  tpea  recupe- 
Tondi,  has  never  yet  been  held  to  consti- 
tute a  bar  to  her  legal  remedy,  when 
evety  hope  of  that  kind  should  be  ex- 
tinct." And  see,  in  connection  with  this 
case,  Ferrers  p.  Ferrers,  1  Hag.  Con.  180, 
4  Eng.  Ec.  864.  See  also  Angle  v.  Angle, 
12  Jar.  525, 034,  640,  641 ;  ante,  §  17,  22; 

TOL.  II.  2 


Reeves  v.  Reeves,  2  Phillira.  125, 1  Eng. 
Ec  206;  Kuding  v.  Ruding,  1  Hag.  Ec. 
740,  note,  3  Eng.  Ec.  314;  Durant  v, 
Durant,  1  Hag.  Ec.  733,  760,  3  Eng.  Ec. 
310,  323 ;  Walker  r.  Walker,  2  Phillim. 
153. 

»  Crewe  v.  Crewe,  3  Hag.  Ec.  123, 131, 
6  Eng.  Ec.  45,  49.  In  this  case  Lord 
Stowell  observed:  "Another  ground  of 
objection  is  the  connivance,  or  toleration, 
of  the  husband.  He  may  have  an  insen- 
sibility to  his  own  honor,  and,  from  a 
conformity  to  the  corrupt  manners  of  the 
world,  may  have  no  wish  to  pursue  a 
legal  remedy,  or  may  not  think  it  worth 
pursuing ;  and,  if  such  a  person,  after  a 
long  continuance  of  toleration,  of  himself 
awakes,  or  is  compelled  by  the  clamor 
and  outcry  of  the  world  to  awake,  he 
awakes  too  late.  If  the  adultery  has 
gone  on  for  a  length  of  time,  he  does  not 
stand  before  the  court  in  the  favorable 
light  of  a  person  acting  on  the  spur  of 
honest  feeling,  whom  the  law  delights  to 
succor;  he  has  made  up  his  mind  to 
some  other  satisfaction.  I  do  not  mean 
by  this  to  say,  that  the  husband  is  imme- 
diately to  rush  into  court  upon  suspicion ; 
he  must  wait  for  adequate  proof.  But 
he  is  to  show  his  vigilance ;  he  is  not  to 
lie  by  longer  than  to  obtain  proof;  if  he 
does,  his  lethargy  will  be  fatal  to  any 
application  that  he  may  make.  What- 
ever his  motives  may  be  for  coming  after- 
wards, if  it  be  proved  that  there  has  been 
a  long  course  of  criminal  conduct  of 
which  he  was  cognizant,  or  of  which  by 
law  and  by  presumption  he  must  be  sup- 
posed to  have  been  cognizant,  he  cannot 
receive  relief." 
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not  sufficiently  account  for  his  absence,  nor  had  he  provided  for 
her,  or  interfered  with  such  residence,  —  Sir  William-  Wynne 
decided  that  he  must  be  presumed  to  have  consented  to  the  adul- 
tery.^ It  may  be  uncertain  how  far  the  courts  of  the  present  day, 
in  our  country,  should  be  governed  by  an  English  precedent  of 
this  sort.  While  undoubtedly  they  would  give  it  some  effect,^ 
varying  with  the  circumstances,  the  consideration  is  pertinent, 
that,  when  a  wife  has  committed  adultery,  the  husband  is  under 
no  further  obligation,  legal  or  moral,  to  support  her.  Nor  is  he 
required  to  taktf  her  to  his  bed,  or  even  to  his  house.  Having  justly 
and  properly  cast  her  off,  how  is  he  to  compel  her  to  leave  her 
paramour  ?  Plainly,  in  reason,  it  cannot  be  said  that  he  connives 
at  her  adultery  merely  because  he  refuses  to  pay  her  an  annuity 
while  living  in  it,  or  because  he  exercises  no  marital  control  over 
her  person  after  he  has  rightfully  ceased  to  afford  her  his  marital 
protection.  Some  of  the  older  English  cases  magnify  the  office 
of  husband  overmuch.     And, — 

§  24.  Law  and  TjBSLgen  of  Soolety,  oompared.  —  In  estimating  the 
effect  which  the  relative  rights  and  duties  of  husband  and  wife  . 
should  have,  not  only  upon  the  questions  discussed  in  the  last 
and  in  several  of  the  preceding  sections,  but  throughout  these 
volumes,  we  should  inquire,  whether  the  right,  on  the  one  hand, 
or  the  duty  on  the  other,  is  of  law,  or  is  merely  of  common  usage. 
If  the  latter,  the  result  to  be  deduced  therefrom  should  change  as 
the  usage  changes  ;  if  the  former,  it  should  change  only  with  the 
law.  For  example,  by  the  law,  both  as  it  formerly  was  and  is 
now,  the  husband  may  fix  the  matrimonial  residence ;  therefore, 
in  our  first  volume,  the  writer  dissented  from  some  modern 
notions  according  to  which  it  was  deemed  not  necessarily  to  be 
desertion  for  the  wife  to  refuse,  without  legal  excuse,  to  follow 
him  when  he  changes  the  domicile.*  Therefore,  also,  the  author 
would  not  always  deduce,  in  the  circumstances  now  before  us,  the 
same  legal  consequences  which  the  judges  of  England  do  from 
like  facts,  under  different  usages  of  society* 

§  25.   Artlclea  of  Separation  —  may  be  SO  framed  as  to  constitute 
a  license  to  the  wife  to  live  in  adultery ;  and,  if  such  is  their  true 

^  Michelson  v,  Micheleon,  8  Hag.  £c.         *  See  Van  Aernam  v,  Yaa  Aernani, 

147,  6  Eng.  Ec.  66.    And  Bee  Crewe  v.  1  Barb.  Ch.  876. 
Crewe,  supra ;  Whittington  v.  Whlttlng-         »  Vol.  I.  §  788-700. 
ton,  2  Dey.  &  Bat.  01. 
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import,  and  the  husband  really  meant  it,  he  cannot  have  a  divorce 
for  the  adultery  to  which  he  has  thus  consented.  But,  though 
the  consent  is  fairly  deducible  from  the  words,  he  may  show  by 
evidence  outside  that  such  was  not  the  meaning ;  ^  and  he  must 
show  it  or  he  cannot  have  a  divorce.^  "  What  a  man  writes," 
said  Lord  Penzance,  "  is,  no  doubt,  stronger  than  what  he  says. 
What  he  does  by  deed  is  of  greater  stability  and  force  in  law 
than  what  he  does  by  parol,  and  the  contents  of  any  deed  which 
he  has  executed  should  be  closely  scanned.  But,  allowing  all 
this,  it  is  still  proper  to  let  in  as  much  light  as  possible  by 
evidence  as  to  his  intention  ;  and  the  court,  when  the  whole 
matter  is  placed  before  it,  ought  not  to  determine  that  there  was 
connivance  unless  it  sees  its  way  very  clearly  to  the  conclusion 
that  it  was  the  intention  of  the  parties  to  connive."  ^  If  this  doc- 
trine does  not  quite  accord  with  what  appears  to  have  been  laid 
down  by  the  same  learned  judge  as  to  the  effect  of  articles  of 
separation  on  the  intent  to  desert,*  it  plainly  is  the  sounder  law. 
The  usual  covenants,  that  the  wife  may  dwell  where  and  in  such 
manner  as  she  pleases  and  be  free  from  Hxe  restraint  of  her  hus- 
band, that  he  will  not  bring  against  her  a  suit  for  the  restitution 
of  conjugal  rights,  and  others  of  like  import,  will  not  be  construed 
as  a  consent  to  her  living  in  adultery.^  And  if  doubtful  words 
admit  of  a  construction  favorable  to  innocence,  it  will  be  given 
them,  rather  than  the  other.^     But,  — 

§  25  a.  Bargaining  away  Rie;ht8.  —  Though  a  wife  is  really  un- 
willing her  husband  should  live  in  adultery,  yet  if  she  consents 
for  the  sake  of  an  allowance  which  he  makes  her  in  articles  of 
separation,  this  is  connivance,  and  it  will  bar  her  suit  against  him 
for  a  divorce.^  In  one  case,  Cresswell,  J.,  said :  "  Here  is  a  lady, 
who,  knowing  that  her  husband  hjid  been  and  was  then  living  in 
a  state  of  adultery  with  this  Elizabeth  Hargrave,  threatens  him 
with  proceedings  in  the  ecclesiastical  court,  and  then  entere  into 
a  negotiation  whereby  a  certain  provision  is  made  for  her  and  her 
children  in  order  to  prevent  further  proceedings  in  chancery 

1  Compare  with  ante,  §  9,  "  Tempta-  »  Sullivan  i;.  Sullivan,  2  Add.  Ec.  299, 
tions/'  &c.  2  Eng.  Ec.  314;  Bichardson  v.  liichard- 

2  Barker  v.  Barker,  2  Add.  Ec.  286,  2  son,  1  Hag.  Ec.  6,  3  Eng.  Ec.  13, 16. 
Eng.  Ec.  807.  «  Studdy  v,  Studdy,  1  Swab.  &  T.  321. 

»  Ro88  V.  KosB,  Law  Rep.  1  P.  &  M.  '  Robs  v.  Ross,  Law  Rep.  1  P.  &  M. 
734, 737.  734. 

*  Vol.  L  §  806  6. 
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[where  she  had  taken  steps],  and  litigation  in  the  ecclesiastical 
court.  Is  there  any  provision  in  the  agreement  thcct  the  husband 
is  to  cease,  or  is  it  contemplated  by  her  that  he  should  cease,  to 
maintain  his  adulterous  connection  with  the  other  woman  ?  It 
is  impossible  to  draw  any  other  inference  from  this  deed,  than 
that  she  was  a  consenting  party  to  his  continuing  to  live  in  a  state 
of  adultery."  Accordingly  she  was  held  to  have  bargained  away 
her  rights.* 

By  Hnsband  and  Jf^Tife,  distingaiAhed.  —  This,  it  is  perceived,  is 
the  case  of  a  wife.  But,  when  connivance  is  alleged  against  the 
husband,  much  less,  we  have  already  seen,*  will  establish  it. 
As  against  him,  the  doctrine  has  been  laid  down,  that  connivance 
means,  both  a  refusing  to  see  an  act  of  adultery,  and  likewise  a 
wilful  abstaining  from  taking  steps  to  prevent  an  adulterous  in- 
tercourse which,  from  what  passes  before  his  eyes,  he  must  rea- 
sonably  expect  to  occur.* 

§  26.  Verdiot  against  Partioeps  Crlmlnis  aa  Bvidenoe.  —  Under 
the  divorce  practice  in  England,  prior  to  the  statute  of  20  &  21 
Vict.  c.  85,*  it  was  the  common  course,  but  not  legally  neces- 
sary, for  the  husband,  learning  of  his  wife's  adultery,  to  sue  the 
particeps  eriminis  for  damages  before  proceeding  in  the  ecclesi- 
astical court  for  divorce ;  then  to  plead,  in  the  divorce  suit,  the 
verdict,^  which,  if  in  his  favor,  was  considered  as  tending  to  rebut 
any  presumption  of  connivance.  Lord  Stowell  once  explained 
the  eJBfect  of  this  evidence,  as  follows :  "  The  verdict  giving  such 
large  damages^  it  is  forcibly  contended,  rebuts  the  argument  of 
connivance ;  for  it  shows,  either  that  no  such  defence  was  at- 
tempted, or  that  it  was  not  proved.  It  has  been  often  observed 
that  a  verdict  to  the  disadvantage  of  the  husband  is  strong  evi- 
dence ;  because  he  is  a  party  to  both  proceedings,  and  therefore 
such  a  verdict  will  operate  in  other  courts  ;  but  a  verdict  against 
the  adulterer  is  slight  evidence  against  the  wife,  who  is  no  party 
to  the  action,  and  who  has  no  control  in  the  conduct  of  it.  At 
the  time  of  the  trial  she  is  often  at  variance  with  the  adulterer : 
he  may  have  good  reasons  not  to  set  up  a  defence  which  she  may 
sustain.    The  defence  of  connivance  is  hazardous  where  the 

1  Thomas  v.  Thomas,  2  Swab.  &  T.  Boultlng,    8    Swab.    &    T.    829;   ante, 

118, 118.  §  22-24. 

3  Ante,  §  17, 18.  «  Vol.  L  §  G5  and  note. 

.  *  Gipps  V,  Gipps,  11  H.  L.  Gas.  1,  8         *  Post,  §  087. 
Swab.  &  T.  116.    And  see  Boulting  v. 
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action  is  for  damages,  for  it  is  to  be  proved  by  circumstances,  and 
if  it  should  fail  it  will  inflame  the  damages."  ^ 

§  27.  ^WTith  us.  —  There  are  in  our  law  no  precedents  for  this  use 
of  the  verdict ;  and,  as  the  wife  was  not  a  party  to  the  suit  wherein 
it  was  rendered,  we  may  doubt  whether  our  courts  would  admit 
it,  unless  under  very  special  circumstances  for  a  merely  limited 
purpose.     We  shall  see  more  of  this  question  further  on.^ 

*  Hoonotn  v.  Moonom,  8  Hag.  £c.  Rob.  Ec.  144,  166;  Halford  v,  Halford, 

87,  5  Eng.  £c.  28,  37.    And  see  Riz  v.  Poynter  Mar.  &  Div.  200,  note ;  Dunn  v. 

Riz,  3  Hag.  Ec.  74,  6  Eng.  £c.  21,  22 ;  Dunn,  2  Phillim.  403, 1  Eng.  Ec.  280, 286. 
Crewe  r.  Crewe,  3  Hag.  Ec.  123,  133,         >  Post  $  637,  63a 
5£og.£c  46,  49;  Phillips  v.  Phillips,  1 
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CHAPTER  m. 


COLLUSION. 


§  28.  Defined.  —  Collusion,  in  the  matrimonial  law,  is  the  cor- 
rupt agreeing  together  of  married  parties  for  one  of  them  appar- 
ently or  in  fact  to  commit  a  breach  of  marriage  duties,  or  for 
the  two  to  deceive  the  court  regarding  such  alleged  breach,  to 
obtain  thereby  a  divorce  or  separation  as  for  a  real  injury.^  The 
reader  perceives  that,  — 

CoDBpiraoy  and  Fraud  on  Court  —  In  all  cases,  it  is  a  conspiracy 
to  obtain  what  the  law  refuses  to  give,  by  a  fraud  practised  on 
the  court.  This  is  obvious  where  the  matrimonial  offence  is  not 
real.  And  where,  for  example,  there  has  been  adultery  com- 
mitted, yet  the  connivance  would  in  law  bar  the  divorce  for  it, 
the  collusion  is  equally  an  attempt  to  deceive  the  tribunal  and 
subvert  the  law. 

Compared  with  Connivance. —  Collusion,  therefore,  is  sometimes 
a  species  of  connivance,  not  always.  Lord  Stowell  is  reported  to 
have  said :  "  Collusion  may  exist  without  connivance,  but  con- 
nivance is  (generally)  collusion  for  a  particular  purpose ; "  ^ 
doubtless  a  clerical  error,  or  mistake  of  the  reporter,  corrected 
by  a  substitution  of  words,  thus :  "  Connivance  may  exist  with- 
out collusion,  but  collusion  is  (generally)  connivance  for  a  particu- 
lar purpose." 

§  28  a.  False  Caaa  —  From  the  foregoing  it  is  seen,  that, 
primarily  and  ordinarily,  collusion  consists  of  preparing  for  the 
court,  or  presenting  to  it,  a  false  case.     But  — 

Good  Case.  —  Collusion  is  equally  possible  in  a  good  case  ; 
though  it  is  less  frequently  practised,  the  temptation  being  want- 
ing. For,  however  just  a  cause  in  itself  may  be,  if  parties  cor- 
ruptly collude  in  the  management  of  it  before  the  tribunal,  so 

^  Crewe  v.  Crewe,  8  Hag.  Ec.  123,  6  Jessop  v,  Jessop,  2  Swab.  &  T.  dOl ;  Todd 
Eng.  Ec.  45,  48 ;  1  Eras.  Dom.  Rel.  703;    v.  Todd,  Law  Rep.  1  P.  &  M.  121. 

*  Crewe  v,  Crewe,  supra. 
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that  in  reality  both  are  plaintiffs,  while  by  the  record  the  one  ap- 
pears as  plaintiff  and  the  other  as  defendant,  this,  in  reason,  and 
it  is  believed  also  in  authority,  will,  as  collusion,  bar  the  proceed- 
ing.' And  it  is  the  same  where,  simply,  by  mutual  arrangement, 
material  facts  are  suppressed,  though  their  production  would  not 
have  changed  the  result.^  All  conduct  of  this  sort,  disturb- 
ing to  the  course  of  justice,  falls  evidently  within  the  general  idea 
of  fraud  on  the  court,^  and  of  contempt  of  court.*  Such  is  the 
doctrine  in  principle  everywhere.  In  England,  perhaps  this  con- 
clusion is  aided  by  the  peculiar  terms  of  the  Divorce  Act,  which 
are,  that  the  petition  shall  be  dismissed  when  ^^  presented  or  pros- 
ecuted in  collusion  with  either  of  the  respondents."  *^    Now,  — 

laxnits  of  Dootrine.  — ^^It  can  never  be  collusion  for  the  defendant 
simply,  and  without  any  arrangement  with  the  plaintiff,  to  ab- 
stain from  making  a  defence.  But  if  there  is  a  defence,  —  for 
example,  if  both  parties  are  guilty,  so  that  either  could  bring  for- 
ward the  other's  guilt  in  recrimination,  —  it  is  collusion  for  one 
by  arrangement  with  the  other  to  institute  the  suit,  which  the 
other  lets  go  by  default,  for  the  purpose  of  obtaining  a  divorce 
not  justified  by  the  real  facts.*  Yet  an  agreement  between  the 
parties,  not  involving  an  imposition  upon  the  court  or  a  suppres- 
sion of  facts,  to  facilitate  the  proofs  and  smooth  the  asperities  of 
the  litigation,  is,  though  liable  to  be  looked  into  by  the  court,  not 
collusion  or  otherwise  objectionable.'  It  may  be  meritorious. 
And  where,  in  an  English  case,  the  respondent,  not  appearing, 
gave  the  solicitor  of  the  petitioner  a  photograph  to  aid  in  her 
identification,  and  for  the  like  purpose  was  present  in  court  at  the 
hearing,  receiving  fi'om  the  solicitor  £1  for  her  attendance,  a 
divorce  was  granted.  Said  Cresswell,  J. :  "  Such  communica- 
tions are  always  dangerous,  and  cannot  fail  to  excite  some  sus- 
picion of  collusion.  I  took  time  to  examine  the  evidence,  and  I 
see  no  reason  to  believe  that  the  parties  were  acting  in  collu- 


1  Lloyd  ».  Lloyd,  1  Swab.  &  T.  567. 
See,  in  illuBtration  of  this  doctrine,  po8t, 
§  761  ;  1  Bishop  Criro.  Law,  §  1010; 
Smith  P.  Brown,  3  Texas,  860 ;  Butter- 
worth  r.  Stagg,  2  Johns.  Cas.  291. 

2  Hunt  V.  Hunt,  47  Law  J.  v,  8.  Mat. 
22,  30  Law  T.  v.  a.  45 ;  Barnes  v.  Barnes, 
Law  Rep.  1  P.  &  M.  505, 507,  508 ;  Jessop 
9.  Jessop,  2  Swab.  &  T.  301. 

»  Post,  f  760-762. 


^  Smith  V,  Brown  and  Butterworth  o. 
Stagg,  supra. 

»  20  &  21  Vict.  c.  85,  §  80. 

8  Gray  v.  Gray,  2  Swab.  &  T.  554, 569. 

7  Anonymous,  stated  Vol.  L  §  338; 
Leavitt  v.  Leavitt,  13  Mich.  452;  Mc- 
Carthy V.  McCarthy,  36  Conn.  177 ;  Shaw 
V.  Gould,  Law  Eep.  3  H.  L.  55,  77.  See 
Smith  V.  Smith,  Wright,  643;  post,  §  80. 
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sion,  and  therefore  pronounce  a  decree."  ^  In  another'  case,  the 
same  learned  judge,  speaking  to  facts  produced  before  him  in  proof 
of  collusion,  said :  ^  I  see  no  impropriety  in  a  husband  making 
his  wife  a  reasonable  allowance  whilst  a  suit  is  pending,  in  order 
to  save  the  expense  of  an  application  to  the  court  for  alimony. 
If  that  evidence  stx)od  alone,  I  should  hold  that  it  is  not  sufficient 
to  prove  the  charge  of  collusion,  but  the  evidence  goes  much  fui> 
ther.  It  amounted,  in  substance,  to  this,  that  the  petitioner  said 
to  the  respondent,  *  If  you  don't  oppose,  I  shall  get  a  divorce 
cheaper  than  if  you  do ;  therefore  keep  quiet,  and  I  will  give  you 
some  money  when  the  decree  is  obtained,  and  I  will  do  no  harm 
to  the  co-respondent.'  If  that  is  not  collusion,  I  do  not  know  what 
is.  It  is  said  that  she  had  no  defence  to  offer,  and  it  certainly 
seems  that  she  had  not,  as  far  as  her  own  adultery  is  concerned. 
But  if  she  had  brought  to  the  knowledge  of  the  court  the  facts 
which  have  now  been  proved  as  to  the  petitioner's  conduct  in 
exposing  her  to  temptation,  it  would  have  been  a  grave  question 
whether  the  court  would  have  granted  a  decree."  Therefore, 
though  a  deci*ee  nisi  had  been  rendered  in  favor  of  the  petitioner, 
it  was  rescinded  and  the  petition  dismissed.^ 

§  29.  Both  Parties.  —  Collusion,  being  conspiracy,^  requires  the 
consent  of  more  than  one  mind.  Therefore  one  of  the  married 
parties  cannot  commit  it  alone,  the  two  must  concur ;  and  nothing 
is  collusion  which  does  not  implicate  the  party  against  whom  it  is 
set  up>    For  which  and  other  reasons,  — 

Desiring  Divorce  —  Offending  In  Hope  of  It  —  It  is  not  CoUusion 
for  one  guilty  of  a  matrimonial  offence  to  desire  to  be  divorced ; 
or  for  one  to  commit  such  offence,  expecting  while  furnishing 
ground  for  divorce  to  stimulate  thereby  the  other  party  to  apply 
for  it ;  or,  where  cause  exists,  for  both  to  wish  the  matrimonial 
relation  suspended  or  dissolved, —  none  of  these  things,  no  analo- 
gous things,  will  constitute  collusion.'^  The  question  is,  whether 
the  plaintiff  has  suffered  a  real  injury,  and  bond  fide  seeks  relief ; 
if  so,  there  is  no  collusion.^    To  hold  that  the  innocent  party 

•  I  Harris  v.  Harris,  4  Swab.  &  T.  282,  Ec.  347,  858 ;  Eibblewhlte  v.  Bowland, 

288.  Ferg.  226,  238,  8   Eng.  Ec.  406,  408 ; 

<  Barnes  v.  Barnes,  Law  Bep.  1  P.  ft  Sugden  v.  L0II7,  Ferg.  App.  269, 8  Eng. 

M.  605,  607,  606.  £c.  426 ;  Note  (B),  Ferg.  868, 8  Eng.  Ec. 

«  Ante,  §  28.  482. 

«  1  Eras.  Dom.  Rel.  708.  «  Crewe  0.  Crewe,  8  Hag.  Ec.  128,  6 

*  Utterton  v,  Tewsh,  Ferg.  28, 4  Eng.  Eng.  Ec.  45,  48,  49;  Brealy  v.  Reed,  2 
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shoald  be  refused  the  remedy  simply  because  the  other  desired  it, 
putting  it  therefore  in  the  power  of  the  delinquent  to  arrest  the 
course  of  justice,  would  be,  in  effect,  to  allow  a  divorce  when  the 
defendant  had  gone  a  certain  way  in  matrimonial  wickedness,  but 
to  refuse  it  when  he  had  taken  another  step.     Yet,  — 

Offending  by  Agreement.  —  If  the  matrimonial  offence  is  com- 
mitted in  pursuance  of  an  understanding  with  the  party  who 
afterward  asks  for  the  divorce,  this  is  collusion.  For  example, 
"where  a  husband  had  deserted  his  wife  for  whom  he  declared  he 
had  never  any  love,  but  in  response  to  her  entreaties  to  be  per- 
mitted to  return  to  him  he  said  he  would  give  her  ground  for 
divorce,  —  thereupon  she  had  him  watched,  and  then  he  wrote 
her  that  he  had  fulfilled  his  promise,  —  she  was  held  to  be  barred 
of  her  remedy  though  the  adultery  was  proved.^    So,  — 

Plaintiff  acting  for  Defendant  —  If  the  suit  is  carried  on  by  a 
plaintiff,  not  from  any  desire  of  his  own  to  obtain  the  remedy, 
but  for  the  benefit  and  at  the  request  of  the  defendant,  there  are 
several  principles  which  would  lead  to  its  dismissal.  And,  as 
already  explained,  this  collusive  resorting  to  the  court  for  a  real 
purpose  other  than  the  pretended  one  is,  in  a  divorce  case,  one 
of  the  forms  of  collusion.* 

§  30.  MuBt  be  proved.  —  Like  connivance,'  collusion  will  not 
be  presumed,  it  must  be  proved ;  or  matter  must  appear  from 
which  it  may  be  affirmatively  inferred.*  And,  where  it  is  not 
established  in  the  proofs,  the  court  must  grant  the  divorce  ;  for 
mere  suspicion  will  no  more  justify  the  withholding  of  action 
than  it  will  justify  action.^  .  But  — 

Arousing  Vigilance.  —  What  is  termed  the  vigilance  of  the  court 
will  be  aroused  by  slight  circumstances,  quite  inadequate  to 
prove  collusion,  j'et  demanding  special  scrutiny  of  every  part  of 
the  evidence.®  As  once  said  by  Lord  Stowell :  "  There  are  cir- 
cumstances in  this  case  which  alarm  the  jealousy  of  the  court,  as 


Cart  Ec.  833,  7  Eng.  Ec.  828;  Shelf ord 
ICmr.  &  Dir.  738.  See  Mansfield  v.  Mans- 
field, Wright,  284. 

1  Todd  v.  Todd,  Law  Rep.  1  P.  &  M. 
121. 

s  Uoyd  V.  Lloyd,  1  Swab.  &  T.  567, 
573;  ante,  §28  a. 

s  Ante,  §  14. 

*  Pollard  V.  Wybourn,  1  Hag.  Ec.  725, 
3  Eng.  Ec.  308;  Deane  v.  Deane,  12  Jur. 


*  Baily  v.  Baily,  1  Lee,  536.  See 
Emmons  v.  Emmons,  Walk.  Mich.  532; 
Hanks  v.  Hanks,  3  Edw.  Ch.  460 ;  a  rule 
of  court  (N.  Y.  Bule,  168)  made  it  neces- 
sary for  the  plaintiff  to  ayer,  "  that  tbo 
adultery  charged  in  such  bill  was  com- 
mitted without  his  consent,  connivance, 
privity,  or  procurement." 

«  Ante,  §  28  a  "  Limits,"  &c. ;  E.  B.  ». 
K  C.  B.  28  Barb.  290. 
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appearing  a  little  suspicious.  There  is  no  plea  on  the  part  of  the 
wife,  nor  are  any  interrogatories  administered.  The  verdict, 
which  has  been  pleaded,^  was  obtaine^d  nearly  on  default,  and 
without  any  defence.  This  proves  a  great  facility,  at  least,  and 
will  make  the  court  more  vigilant  to  see  that  the  two  main  points 
of  such  cases  are  sufficiently  proved;  namely,  the  criminal  act, 
and  that  the  person  against  whom  the  proof  of  that  act  is  estab- 
lished was  the  wife.*'  ^  In  an  Ohio  case,  in  which  the  suspicion 
of  the  court  was  aroused,  but  there  was  still  no  sufficient  proof  of 
collusion,  the  plaintiff  was  permitted  either  to  have  his  bill  dis- 
missed without  prejudice,  or  continued,  that  he  might  produce 
further  evidence,  as  he  should  be  advised.  He  elected  the  latter 
course ;  and,  on  a  hearing  at  a  subsequent  term,  a  decree  was 
entered  in  his  favor.^    As  sustaining  — 

Evidenoe.  of  ConfesBions.  —  Where  the  plaintiff  relies  in  whole  or 
in  part  on  the  confessions  of  the  defendant,  he  may  find  it  neces- 
sary to  show  affirmatively  that  there  was  no  collusion,  to  give 
strength  to  the  confessions.* 

§  30  a.  CoUuaion  confesBed.  —  As  coUusion  exists  only  where 
the  plaintiff  is  a  party  to  the  arrangement,^  the  mere  unaided 
confession  of  it  by  the  defendant,  not  made  in  the  plaintiff's  pres- 
ence or  otherwise  communicated  to  him,  will  not  be  admitted  in 
proof  thereof.® 

§  31.  Plaintiff  negativing  CoUuaion.  —  There  are  States  wherein, 
by  rule  of  court  or  by  statute,  the  plaintiff  is  required,  in  his  bill 
or  libel,  or  in  an  accompanying  affidavit,  to  deny  collusion,  and 
then  to  satisfy  the  court  by  affirmative  proofs  that  there  is  none.' 
And,  — 

Oath  of  Calumny  —  (Scotoh  Praotice).  —  In  Scotland,  to  pre- 
prevent  collusion,  the  pursuer  is  in  all  cases  required  to  take 
what  in  the  Scotch  books  is  termed  the  "  Oath  of  Calumny." 
'*  It  declares,"  says  Fraser,  "  that  he  has  just  cause  to  insist  on 
the  action,  because  he  believes  (supposing  it  to  be  divorce  for 
adultery)  that  the  defender  has  been  guilty  of  adultery,  and  that 


1  Ante,  §  26.  10, 1  Eng.  £c  165, 166 ;  8.  o.  2  Hag.  Con. 

a  Williams  v.  WUUamB,  1  Hag.  Con.  832. 
200,  4  EDg.  Ec.  415.  ^  Ante,  §  28,  20. 

»  Wolf  V.  Wolf,  Wright,  243.     See         «  Gray  v.  Gray,  2  Swab.  &  T.  564. 
also  (and  quaere)  Smith  v.  Smith,  Wright,         ^  Sickles  v.  Carson,  11  C  E.  Green, 

643 ;  Friend  v.  Friend,  Wright,  630.  440,  442  ;  ante,  §  30,  note.    And  see  £m- 

*  Greenstreet  v.  Cumyns,  2  Phillim.  mous  v,  Emmons,  Walk.  Mich.  532. 
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the  libel  is  true ;  that  there  is  no  collusion  between  the  parties 
to  obtain  the  decree,  and  no  agreement  between  any  other  per- 
sons on  his  behalf  for  that  purpose.  .  .  .  Prior  to  the  emission 
of  the  oath,  it  is  competent  for  any  party  having  interest,  such  as 
the  creditors  of  the  defender,  or  for  the  court  ex  officio^  to  show 
that  there  is  collusion ;  and  this  may  be  by  the  examination  of 
witnesses,  or  letters,  or  the  parties  themselves.  After  the  oath 
of  calumny  has  been  emitted,  it  is  incompetent  to  inquire  further 
as  to  whether  there  was  collusion."  ^  Fergusson  tells  us,  that 
^'  the  parties  who  commit  this  ofTence  against  the  coui*se  of  jus- 
tice have  such  facility  of  concealment,  and  the  inquiry  is  of  so 
difficult  and  unpleasant  a  nature,  that  the  records  of  the  con- 
sistorial  courts  of  Scotland  do  not,  perhaps,  exhibit  a  single 
attempt  to  detect  this  malpractice  which  has  been  successful  in 
the  result."  ^    In  like  manner,  — 

§  32.  Now  in  England  —  (Oath  —  Qtieen**  Proctor  Intervening) .  — 
The  present  English  statutes  provide,  20  &  21  Vict.  c.  85,  §  41, 
that  ^^  every  person  seeking  a  decree,  &c.,  shall,  together  with 
the  petition  or  other  application  for  the  same,  file  an  affidavit 
verifjring  the  same  so  far  as  he  or  she  is  able  to  do  so,  and  stating 
that  there  is  not  any  collusion  or  connivance  between  the  depo- 
nent and  the  other  party  to  the  marriage;"  and,  23  &  24  Vict. 
c.  144,  §  7,*  that,  where  collusion  is  suspected,  the  Queen's  Proc- 
tor may  intervene.^  Still  a  defendant  who  relies  on  collusion 
must  set  it  up  in  allegation.^ 


1  1  Fra«.  Dom.  Rd.  701,  702. 

*  Fer?.  363,  8  Eng.  £c.  482;  1  Fru. 
Bom.  Bel.  703.  Something  like  the  oath 
of  calumny  used  to  be  required  of  the 
applicant  for  divorce  before  the  House  of 
Lords.  Simmons's  Divorce  Bill,  12  CI. 
4bF.  339. 

*  For  a  more  particular  statement  of 
this  statute  and  the  amendatorj  acts, 
tee  Vol.  L  §  65,  note. 

*  See,  among  other  cases  of  interven- 
tion under  this  latter  statute,  Drummond 
r.  Drummond,  2  Swab.  &  T.  269;  Gray 
V.  Gray,  2  Swab.  &  T.  263,  276,  654; 
Cox  V.  Cox,  2  Swab.  &  T.  306 ;  Jessop  v. 
Jesaop,  2  Swab.  &  T.  301 ;  Latour  v.  La- 
tour,  2  Swab.  &  T.  624 ;  Gethin  v,  Gethin, 
2  Swab.  &  T.  660;  Marris  v.  Marris,  2 
Swab.  &  T.  530;  Boulton  v.  Boulton,  2 


Swab.  &  T.  638;  Pollack  v.  Pollack,  2 
Swab.  &  T.  64&  These  cases,  it  is  per- 
ceived, are  from  a  single  volume  of  the 
reports.  They  appear  to  be  equaUy 
abundant  since.  This  intervention  of 
the  queen's  proctor,  therefore,  is  a  large 
branch  of  the  English  divorce  business. 
I  am  not  sufficiently  acquainted  with  the 
undercurrents  to  be  able  to  state,  whether 
it  is  aU  and  in  every  sense  legitimate,  or 
whether  it  is  chiefly,  or  also,  one  of  the 
outside  modes  of  defence  really  resorted 
to  by  defendants.  I  think  "  Yankee  "  de- 
fendants would  be  able  to  utilize  a  gov- 
ernmental provision  like  this ;  making 
the  public  good  serve  admirably  their 
private  ends.    See  post,  §  230. 

^  Jessop  p.  Jessop,  2  Swab.  &  T.  301, 
303. 
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CHAPTER  IV. 

CONDONATION. 

§88-35.  IntrodactioiL 
30-46.  General  Doctrina 
40-^2.  Attendant  Doctrineii. 
53-66.  Condoning  Act,  how  conditlonaL 
67-69.  Law  and  Evidence  disting^iBhed. 
70,71.  The  Evidence. 
72, 73.  StotuteB  on  this  Subject. 

§  83.  DistlngniBhed  from  Connivanoe.  —  Condonation  differs  from 
connivance  as  a  plea  in  discharge  of  a  contract  differs  from 
one  denying  its  original  obligation.  In  connivance,  no  injury  is 
done  by  the  one  party  to  the  other ;  in  condonation,  the  injury  is 
forgiven. 

Defined —  (Bflfeot).  —  Ordinarily,  at  least,  and  for  the  purpose 
of  definition  we  may  assume  in  all  cases,^  condonation  in  the  law 
of  divorce  is  a  mere  inference  of  law  from  proven  facts.  It  is 
the  remission,  by  one  of  the  married  parties,  of  an  offence  which 
he  knows  the  other  has  committed  against  the  marriage,  on  con* 
dition^  of  being  afterward  treated  by  the  other  with  conjugal 
kindness.  While  the  condition  remains  unbroken,  condonation, 
on  whatever  motive  it  proceeded,  is  a  bar  to  the  remedy  for  the 
particular  injury  condoned.  The  doctrine  is  founded  in  natural 
justice,  and  it  prevails  in  most  civilized  countries.^ 

§  34.    Concerning  the  Definition.  —  The  correctness  of  this  defini- 

1  Post,  §  36-38, 62.  ham  v,  Farnham,  78  III.  497 ;  Cooke  v. 

^  Vol.  I.  §  96  a ;  Serrers  v.  Ferrers,  1  Cooke,  3  Swab.  &  T.  246.  247. 
Hag.  Con.  130,  4  Eng.  Ec.  354;  D'Agui-         >  Poet,  §  53;  Johnson  v.  Johnson,  4 

hoc  V.  D'Aguilar,  1  Hag.  Ec  773,  781,  3  Paige,  460, 1  Edw.  Ch.  439;  1  Fras.Dom. 

Eng.  Ec.  329,  334 ;  Westmeath  v.  West^  Rel.  462,  666.     See  note  to  Best  v.  Best, 

meath,  2  Hag.  Ec.  Supp.  1,  4  Eng.  Ec.  1  Add.  £c.   411,  2  Eng.  Ec.  158,  159; 

238,  289 ;  Worsley  v.  Worslej,  2  Lee,  Quincy  v.  Quincy,  10  N.  H.  272 ;  Anony- 

572,  6  Eng.  Ec.  249 ;  Smith  v.  Smith,  4  mous,  6  Mass.  147.    And  see  Adams  v, 

Paige,  432 ;  Durant  v.   Dorant,  1   Hag.  Adams,  Law  Rep.  1  P.  &  M.  333.    But, 

Ec.  733,  3  Eng.  Ec.  310,  323;  Snow  u.  as  to  the  Pennsylvania  law,  see  Bron- 

Snow,  2  Notes  Cas.  Supp.  1,  12 ;  Fam-  son  v,  Bronson,  7  Phiiad.  405. 
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tion  will  appear  on  comparing  it  with  the  adjudged  law,^  in  our 
progress  through  the  present  chapter.  The  books  do  not  abound 
in  definitions  of  condonation.  Perhaps  the  first  to  be  found  in 
any  English  book  is  one  given  by  the  judge  ordinary  to  the  jury, 
in  1858  ;  as  follows,  ^^  that  condonation  means  a  blotting  out  of  the 
offence  imputed,  so  as  to  restore  the  offending  party  to  the  same 
p>08ition  he  or  she  occupied  before  the  offence  was  committed." 
The  conditional  quality  of  it  was  not  material  under  the  facts  of 
the  ease ;  if  it  had  been,  doubtless  the  word  conditional  would 
have  been  inserted  before  "  blotting."  So  was  it,  in  substance, 
in  a  subsequent  case ;  the  same  judge  observing,  that  ''  con- 
donation means  forgiveness  with  a  condition."  ^  The  learned 
judge  ordinary  who  thus  defined  condonation  to  the  jury,  said 
that  it  means  something  more  than  forgiveness  ;  it  includes  a  re- 
instating of  the  wife  in  her  former  matrimonial  position  toward 
the  husband.  On  a  motion  to  set  aside  the  verdict  because  of  in- 
accuracy in  this  defining,  the  full  bench  of  judges  held  it  to  be 
correct.  Said  the  Lord  Chancellor,  Chelmsford :  "  I  think  that 
the  forgiveness  which  is  to  take  away  the  husband's  right  to  a 
divorce  must  not  fall  short  of  reconciliation,  and  that  this  must  be 
shown  by  the  reinstatement  of  the  wife  in  her  former  position  ; 
which  renders  proof  of  conjugal  cohabitation,  or  the  restitution  of 
conjugal  rights,  necessary."  ^  This  definition,  occurring  in  an 
instruction  by  the  judge  to  the  jury,  was  necessarily  spoken  with 
reference  to  the  particular  facts  of  the  case,  and  by  them  it  must 
be  understood  to  be  qualified.*  While,  therefore,  as  thus  viewed, 
it  is  beyond  doubt  correct,  it  is  not  quite  so  as  general  doctrine. 
For,  as  we  shall  see  in  the  course  of  this  chapter,  a  condonation 
does  not  in  the  full  sense  "  restore  the  offending  party  to  the 
same  position  he  or  she  occupied  before  .the  offence  was  commit- 
ted." If  it  did,  it  would  not  be  conditional.  As  it  is,  the  offend- 
ing party  is  liable,  on  a  breach  of  the  condition,  to  be  divorced 
for  the  offence  condoned,  as  well  as  for  any  subsequent  offence. 
Having  thus  premised,  — 

§  35.   How  Chapter  divided.  —  We  shall  consider,  I.  The  Gen- 
eral Doctrine ;  II.  Attendant  Doctrines ;  III.  The   Conditional 


1  Vol.  I.  §  4.  And  see  Ratcliit  v.  Ratclifl,  1  Swab.  &  T. 

s  Vol.  I  §  05  0.  467,  473,  m  in  effect  affirming  this  doc- 

s  Keats  v.  Keats,  1  Swab.  A  T.  8S4,  trine. 
846, 357.    This  isacase  of  great  interest.         *  YoLI  §  03. 
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Quality  of  the  Condoning  Act ;  IV.  The  Distinction  between  the 
Law  and  the  Evidence ;  V.  The  Evidence  ;  VI.  Statutes  relating 
to  this  Subject.  « 


I.    The  General  Doctrine. 

§  36.  How  pertains  to  Intent  —  (Teohnioal  Rule).  —  Theoreti- 
cally, condonation,  like  connivance,^  is  in  the  mind ;  the  question 
is  of  intent,  whether  the  party  meant  to  forgive.  But  technical 
rules  have  been  adopted  for  determining  when  the  condonation 
has  passed ;  and  they,  rather  than  the  abstract  doctrine,  con-^ 
trol  the  decisions,  and  they  must  lead  the  following  discussion. 
Thus,  — 

Preaumed  from  Cohabitation.  —  The  common  case,  illustrative  of 
the  entire  doctrine,  is  where  the  husband  comes  into  possession 
of  the  fact  and  proof  that  his  wife  has  committed  adultery. 
Then,  if  he  has  marital  intercourse  with  her,  the  law  presumes 
that  he  condoned  the  offence,  and  refuses  him  divorce.^ 

§  37.  "Whether  by  Words  alone.  —  From  various  expressions  in 
the  books,  it  would  appear  that  condonation  may  be  as  well  by 
words  as  by  acts  ;  *  in  the  language  of  Lord  Stowell,  "  it  may  be 
express  or  implied."  *  But,  as  we  have  seen,  the  doctrine  has 
been  lately  laid  down  in  England,  that  it  means  more  than  for- 
giveness, —  it  is  a  receiving  of  the  wife  back  and  reinstating  her 
in  her  former  position.^  It  may  be  doubtful,  therefore,  whether 
a  mere  verbal  condonation  is  any  thing  more  than  a  promise  to 
condone  ;  ^  incomplete  until  some  act  of  receiving  back,  or  of  re- 
instating the  wife,  follows.  This  question,  however,  is  rather 
theoretical  than  practical ;  for,  in  facts  actually  transpiring,  we 
could  hardly  imagine  a  case  in  which  nothing  but  words  should 
pass,  —  in  which  no  act  affirmatory  of  the  forgiveness  should 
either  attend  or  follow  the  words.  In  principle,  there  must 
be,  at  least,  an   acceptance  of  the   forgiveness;  as,  a  pardon 


1  Ante,  §  6. 

2  Post,  §  88 ;  Snow  r.  Snow,  2  Notea 
Cas.  Sapp.  18 ;  Dillon  t* .  Dillon,  8  Curt. 
Ec.  86 ;  Timmings  v.  Timmings,  8  Hag. 
£c.  76,  6  £ng.  £c.  22 ;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30 ;  Pitts  v.  Pitta,  62  N.  Y. 
598;  BuraB  v,  Bornii,  60  Ind.  269. 

•  Quincy  p.  Quincy,  10  N.  H.  272; 
Beeby  v.  Beeby,  1  Hag.  £c.  789,  793, 8 
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Eng.  Ec.  838,  840;    Snow  v.' Snow,  2 
Notes  Cas.  Supp.  1, 12. 

*  Beeby  r.  Beeby,  supra. 

*  Ante,  §  84.  And  see  post,  §  47, 
note;  Newsome  v,  Newsome,  Law  Rep. 
2  P.  &  M.  806,  1  Eng.  Rep.  241 ;  Van 
Order  t;.  Van  Order,  8  Hun,  816;  Sewall 
r.  SewaU,  122  Mass.  166.    ' 

*  Post,  S  47. 
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is  a  remission  of  legal  guilt,  but,  to  be  valid,  it  must  be  ac- 
cepted.^ 

.  §  88.   The  Knowledge  of  the  Offence  and  of  the  AhUity  to  prove  it 
required  in  Condonation  by  Cohabitation  :  — 

Knowledge  essential.  —  Alike  in  reason  and  in  law,  forgiveness 
cannot  take  place  without  a  knowledge  of  the  existence  of  the 
thing  to  be  forgiven.  So  that  such  knowledge  is  one  of  the  ele- 
ments of  every  presumed  condonation.^     But,  — 

Cohabitation  with  Knowledge.  —  Passing  by  the  question  of  the 
ability  to  make  proofs,  to  be  considered  further  on,*  when  one  of 
4he  married  parties  has  received  knowledge  of  a  breach  of  matri- 
monial duty  by  the  other,  of  a  sort  authorizing  divorce,  if  silch 
party  continues  or  renews  the  cohabitation,  he  is  presumed  in  law 
to  have  condoned  the  offence  ;  *  for  no  man,  says  the  law,  would 

1  1  Bishop  Grim.  Law,  §  898,  007.  &  T.  88 ;  Rogers  v.  Rogers,  122  Mass. 

<  Dnrant  v,  Durant,  1  Hag.  £c.  733,  423.  In  Evans  v.  Evans,  7  Jur.  1046, 
751,  3  £ng.  Ec.  310;  319 ;  Popkin  v.  Fop-  where  the  bringhig  of  a  suit  for  the  res- 
kin,  1  Hag.  Ec.  768,  note,  4  Eng.  Ec.  titution  of  conjugal  rights,  and  a  cohabi- 
825,  326 ;  Keats  «.  Keats,  1  Swab.  &  T.  tation  following,  were  held  to  be  a  condo- 
334 ;  Odom  v.  Odom,  36  Ga.  286 ;  Turn-  nation,  Dr.  Lushington  seemed  to  regard 
bull  V.  Tumbull,  23  Ark.  615;  Thomas  v.  even  the  institution  of  the  suit  alone  as 
Thomas,  2  Coldw.  123;  Ellis  v.  Ellis,  4  sufficient,  without  the  cohabitation.  His 
Swab.  &  T.  154 ;  Bums  r.  Bums,  60  Ind.  words  are :  "  If  the  treatment  of  a  wife 
259;  Phillips  r.  Phillips,  1  111.  Ap.  245.  be  such  as  to  render  the  return  to  cohab- 

'  Post,  §  43.  itation  unsafe,  the  commencing  of  a  suit 

*  Ante,  §  36 ;  Delliber  v,  Delliber,  0  for  the  restitution  of  conjugal  rights  is  a 
Conn.  233 ;  Williamson  v,  Williamson,  1  perfect  condonation ;  for  surely,  if  a  bus- 
Johns.  Ch.  488 ;  Dysart  v.  Dysart,  1  Rob.  band  has  been  guilty  of  conduct  towards 
Ec.  106, 106 ;  Phillips  v.  Phillips,  4  Blackf .  his  wife  endangering  life  and  limb,  it  is 
131 ;  Wood  V.  Wood,  2  Paige,  108 ;  Mc-  rather  an  extraordinary  mode  of  pro- 
Dwlre  t?.  McDwire,  Wright,  354;  Three-  curing  redress  to  resort  to  a  suit  for  res- 
wits  p.  Threewits,  4  Des.  560 ;  Johnson  v.  titution  of  conjugal  rights,  —  to  return 
Johnson,  4  Paige,  460 ;  Mayhugh  v.  May-  to  the  very  person  whose  conduct  has 
hngfa,  7  B.  Monr.  424 ;  Hall  v.  Hall,  4  been  the  cause  of  the  danger.  I  must  say, 
N.  H.  462 ;  Quincy  v.  Quincy,  10  N.  H.  that  such  a  measure  does  create  a  very 
272;  Barnes  v.  Barnes,  Wright,  475;  strong  presumption  that  the  wife  never 
Qnestel  r.  Questel,  Wright,  491 ;  Cooper  could  have  considered  her  life  in  danger, 
r.  Cooper,  10  La.  249 ;  1  Fras.  Dom.  Rel.  when  she  voluntarily  seeks  a  forced  return 
666 ;  Snow  v.  Snow,  2  Notes  Cas.  Supp.  to  that  state  where  she  will  be  exposed 
1,  12 ;  Bnckholts  v.  Buckholts,  24  Ga.  to  a  repetition  of  such  conduct,  and  that 
238;  Marsh  v.  Marsh,  2  Beasley,  281;  without  protection."  s.  p.  query,  Neeld 
Backus  p.  Backus,  3  Greenl.  136;  Twy-  v.  Neeld,  4  Hag.  Ec.  263,  268.  Dr.  Lush- 
man  p.  Twyman,  27  Misso.  383 ;  Harper  ington's  proposition,  however,  should 
r.  Harper,  29  Misso.  301 ;  Pitts  r.  Pitts,  rather  be  regarded  as  being,  that,  in  a 
52  N.  T.  593 ;  Reynolds  v.  Reynolds,  4  case  of  alleged  cruelty,  this  conduct  of 
Abb.  Ap.  35 ;  Stevens  v.  Stevens,  1  Mo-  the  complaining  wife  shows  the  offence 
Carter,  374 ;  Holbrook  v.  Her  Husband,  18  not  to  have  existed  in  fact. 
La.  An.  613;  Ex  parte  Aldridge,  1  Swab. 
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take  a  delinquent  wife  to  his  bed  unless  he  had  forgiven  her.^ 
As  to  — 

'Whether  Preeumption  of  Condonation  conolnsiTe.  —  When  we  con- 
sider how  fully  the  rights  and  consequences  of  marriage  are  regu- 
lated by  law,  how  little  is  permitted  to  the  parties,^  and  especially 
how  absolutely  void  are  all  private  stipulations  for  divorce,  the 
result  seems  inevitable,  that,  in  reason,  on  a  question  probably 
not  adjudged,  the  presumption  of  condonation  from  cohabitation  is, 
in  the  circumstances  just  explained,  conclusive ;  so  that  it  cannot 
be  overcome  by  showing  a  concurrent  agreement  to  the  contrary. 
Otherwise  the  mariiage  would  thereafter  be  in  the  parties'  own 
hands,  to  dissolve  or  not  as  they  might  at  any  time  choose,  .con- 
trary to  the  policy  of  the  law.  And,  in  the  words  of  Parsons, 
C.  J. :  '^  It  would  be  injustice  to  the  wife,  and  immoral  in  the 
husband,  to  claim  and  enjoy  as  his  peculiar  marital  rights  the 
society  of  his  wife,  after  a  knowledge  of  her  offence,  and  after- 
wards to  cast  her  off  for  that  same  offence."  ^ 

§  39.  GuUt  believed.  —  The  knowledge,  which  it  is  thus  seen 
one  must  possess  of  the  other's  offence  in  order  to  condone  it, 
consists  of  two  elements ;  first,  the  existence  of  it ;  secondly,  a 
belief  of  its  existence.  "The  true  import  of  the  rule,  in  my 
opinion,"  said  Parsons,  C.  J.,  "  is,  that  the  cohabitation  of  the 
husband,  after  the  commission  of  the  offence,  and  after  he  believes^ 
on  probable  evidence,  the  guilt  of  his  wife,  is  conclusive  evidence 
of  the  remission.  For  he  cannot  be  considered  as  having  im- 
pliedly forgiven  a  crime  which  he  does  not  believe  to  have  been 
committed.  And  without  that  belief  he  cannot  have  knowledge 
of  the  crime  ;  for  he  may  have  received  the  information  without 
giving  it  credit."*  A  husband,  for  example,  being  sued  for  the 
maintenance  of  his  wife  living  apart  from  him,  set  up  in  defence 
her  adultery.  But  the  jury  found  against  him.  Then  he  ex- 
pressed himself  satisfied  of  her  innocence,  and  took  her  back  to 
cohabitation.  Afterward  he  was  held  not  to  be  ban-ed  of  his 
divorce  for  the  same  adultery,  on  becoming  able  to  satisfy  the 
court  of  its  existence.     Said  Lord  Penzance :  "  In  order  to  estab- 

1  Beeby  r.  Beehy,  1  Hag.  Ea  tSO,  3  ^  Anonymous,  6  Mass.  147.  And  tee 
£ng.  £c.  338,  340.  Dillon  v.  Dillon,  3  Curt.  £c.  86,  117,  7 

a  Vol.  I.  §  1-19.  Eng.  Ec.  377,  390. 

>  AnotiymouB,  6  Mow.  147  148.    And 
•ee  post,  §  02. 
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lish  condonation,  it  is  not  enough  to  prove  that  the  husband  took 
his  wife  back  after  certain  facts  had  come  to  his  knowledge,  after 
certain  intelligence  had  been  communicated  to  him  tending  to 
prove  her  adultery ;  it  is  necessary  to  prove  that  the  husband 
took  his  wife  back  with  the  intention  of  forgiving  her,  believing 
her  to  be  guilty.  If  the  evidence  leads  the  court  to  the  conclu- 
sion that  the  husband  did  not  thoroughly  believe  that  his  "wife 
had  been  guilty,  and  therefore  did  not  forgive  her  when  he  took 
her  back,  condonation  is  not  established.  It  is  very  difficult  to 
trace  the  movements  of  the  petitioner's  mind  as  first  one  and 
then  another  piece  of  evidence  as  to  his  wife's  conduct  was  com- 
municated to  him.  ...  In  a  case  of  this  kind  the  court  ought  to 
see  its  way  very  clearly  to  the  fact  of  condonation  before  it  comes 
to  that  conclusion."  ^  Still,  on  the  other  hand,  where,  after  the 
conviction  of  a  husband  for  the  criminal  offence  of  adultery,  his 
wife  with  knowledge  of  it  lodged  two  or  three  nights  with  him 
in  prison,  and  there  had  sexual  intercourse  with  him,  she  was 
denied  divorce,  although  it  was  urged  for  her  that  she  might  not 
have  believed  him  guilty.*    Now,  — 

§  40.  Sort  of  Belief  —  In  reason,  there  can  be  no  technical  rule, 
like  the  one  just  considered  in  respect  of  cohabitation,^  making 
adequate  any  mere  belief  in  law,  in  distinction  from  belief  in  fact. 
To  lay  the  foundation  for  a  legal  inference,  the  belief  must  be 
actual ;  nothing  short  of  this,  whatever  cause  for  belief  there  may 
be,  sufficing.     Still,  — 

Bvidence  of  Belief  —  As  in  other  issues  wherein  a  particular 
and  actual  state  of  the  mind  must  be  made  to  appear,  circum- 
stantial and  presumptive  evidence  thereof  is  appropriate,*  so  also 
it  is  in  this.  Married  persons,  like  others,  are  supposed  to  be 
susceptible  to  proofs.  Therefore  the  doctrine  of  condonation  is 
usually,  but  not  with  entire  scientific  accuracy,  stated  to  be,  that 
cohabitation,  ditteT  probable  knowledge  of  the  offence,  is  a  presump- 
tive remission  of  it.^  This  probable  knowledge  has  been  said  to 
exist  where  information  of  facts  has  been  given  by  credible  per- 
sons, speaking  of  what  they  have  seen  ;  particularly  if  the  party 
afterward  produces  the  same  witnesses  on  the  trial  of  the  cause, 

1  Ellis  V,  Ellis,  4  Swab.  &  T.  164, 157.  DiUon,  3  Curt.  Ec.  86,  7  Eng.  Ec.  377, 

>  Delliber  v.  DeUiber,  0  Conn.  233.  380;  Best  «.  Best,  in  the  Arches  Court, 

s  Ante,  §38.  Po/nter  Mar.  &  Dir.   234,    236,  note; 

4  1  Bbhop  Crim.  Proced.  §  1101.  Stevens  v,  Stevens,  1  McCarter,  374. 
«  Shelford  Mar.  &  Div.  445;  DiUon  v. 
VOL.  II.                                                3  gg 
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and  by  their  testimony  establishes  the  same  facts.^  For  example, 
where  a  husband's  witnesses  had  told  their  story  to  his  legal  ad- 
visers in  his  presence,  yet  he  neglected  for  two  years  to  institute 
proceedings,  and  cohabited  with  his  wife  meanwhile,  he  was  held 
to  have  possessed  the  knowledge  which  renders  cohabitation  a 
bar.^  But  circumstances  of  mere  suspicion,  made  known  to  the 
parfy,  are  not  alone  adequate.  Suspicion  is  not  knowledge.  It 
is  not  belief.^  And,  beyond  this,  reason  demands  that  something 
be  conceded  —  in  some  instances  a  great  deal  —  to  the  special 
confidence  which  married  parties  commonly  do,  and  always 
should,  have  in  each  other.  Love  is  blind.  And  it  often  takes 
much  to  open  and  heal  his  eyes,  so  that  he  can  see  as  others  see. 
"  Husbands,"  said  Malins,  V.  C,  on  one  occasion,  "  are  apt  to 
believe  what  their  wives  tell  them ;  and,  although  this  lady  had 
been  guilty  of  so  much  levity,  yet  when,  in  that  sacred  confidence 
which  subsists  between  husband  and  wife,  she  assured  him  that 
she  had  not  been  guilty  of  adultery,  he  was  entitled  to  believe 
her."  *  Courts  and  juries,  therefore,  in  passing  upon  the  facts  of 
an  alleged  condonation,  may  well  proceed  cautiously  when  ap- 
proaching the  conclusion,  that,  at  a  particular  date,  a  married 
party  believed  and  knew  the  other  to  be  an  adulterer.  Yet  this 
conclusion  is  sometimes  inevitable.     Thus,  — 

During  Suit  for  Divorce.  —  Bringing  a  divorce  suit  is  incontro- 
vertible evidence  that  the  plaintiff  now  believes  the  charge. 
Therefore  cohabitation  while  it  is  pending  is  necessarily  condona- 
tion, and  a  bar  to  the  relief  prayed.* 

§  41.    Indiiferenoe,  and  Neglect  to  Inquire — (Connivance  blending). 

—  There  are  cases  in  which  a  husband  has  been  held  to  have  lost 
his  right  to  complain  of  the  wife's  adultery,  not  necessarily  on  the 
one  distinct  ground  of  condonation,  though  his  knowledge  of  her 
misconduct  was  no  more  than  sufficient  to  excite  his  vigilance 
and  put  him  on  the  inquiry.  Where,  for  example,  one  with  inti- 
mations and  some  evidence  neither  made  investigations  nor 
endeavored  to  prevent  a  repetition  of  the  injury,  but  continued 

1  Fojnter  Mar.  &  Dir.  232 ;  Marsh  r.  *  Brown  v.  Brown,  Law  Bep.  7  Eq. 

Marsh,  2  Beasley,  281.  185, 103. 

^  Dobbyn  v.  Dobbyn,  Poynter  Mar.  ft  *  1  Fras.  Dom.  Bel.  M8 ;  Marsh  v, 

Diy.  233,  note.  Marsh,  supra ;  Harper  v.  Harper,  20  Misso. 

>  Qaincy  v.  Quincj,  10  N.  H.  272 ;  801 ;  Holbrook  v.  Her  Husband,  18  La 

Kirkwall  o.  EirkwaU,  2  Hag.  Con.  277, 4  An.  6i8. 
Eng.  Ec.  541. 
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the  cohabitation  till  his  wife  left  him  and  brought  her  suit  for 
separation  by  reason  of  his  alleged  cruelty  ;  and  he,  in  the  first 
instance,  set  up  her  adultery  in  defence  merely,  not  praying  for  a 
separation  till  a  later  stage  of  the  proceeding ;  and  the  circum- 
stances throughout  showed  him  to  have  been  willingly  blind  to 
her  failings,  and  anxious  to  retain  her  whether  she  was  guilty  or 
not ;  the  court  held  that  he  was  not  entitled  to  a  divorce,  though 
his  charge  of  adultery  was  proved  against  her,  and  hers  of  cruelty 
was  not  proved.^  But  plainly  these  facts  disclosed  more  of  con- 
nivance than  of  condonation ;  or,  at  all  events,  here  was  a  com- 
pound, not  unusual  in  the  former  English  cases  where  the  judge 
passed  on  the  facts  and  law  together,  of  the  two  elements  of  con- 
donation and  connivance.  Dr.  Lushington  once  said :  ^^  The  truth 
is,  and  much  of  the  obscurity  arises  from  the  fact,  that,  in  the 
various  discussions  on  this  subject,  the  line  of  distinction  between 
condonation  and  other  conduct  which  would  equally  bar  a  remedy, 
has  not,  and  I  might  perhaps  say  could  not,  be  perfectly  observed. 
Thus  it  is  that  condonation  has  been  mixed  up  with  that  which, 
though  it  works  the  same  effect,  is  totally  dissimilar  in  its  nature. 
Both  husband  and  wife  may  so  repeatedly  forgive  ^  adultery,  that 
the  remedy  is  forfeited,  the  party  showing  an  insensibility  to  the 
injury."  •    Again,  — 

insixicerity.  —  Facts  like  the  above  disclose  what  is  sometimes 
technically  called  insincerity,  —  a  defence  to  be  explained  in  a 
future  chapter.* 

§  42.  Farther  of  Indiflferenoe  —  ^Investigation  on  Soipioion}.  — 
In  another  case.  Dr.  Lushington,  debating  the  question  of  admit- 
ting an  allegation  responsive  to  the  husband's  libel,  observed: 
"  Although  Dr.  Dillon  pleads,  that  he  did  not  believe  the  informa- 
tion that  his  wife  had  slept  on  the  night  of  the  29th  of  December 
with  a  strange  man  at  the  inn  at  Gadshill,  he  acts  as  if  he  did 
credit  it,  and  he  continues  to  cohabit  with  her  on  the  very  night 
of  the  day  on  which  he  receives  the  information.  Now  I  have 
always  understood  the  legal  principle  to  be  this :  that,  when  a  hus- 
band has  received  information  respecting  his  wife's  guilt,  and  can 
place  such  reliance  on  the  truth  of  it  as  to  act  on  it,  although  he 

^  Best  r.  Best,  1  Add.  £c.  411,  2  Eng.  1, 14.    See  Crewe  v.  Crewe,  8  Hag.  Ec 

Be.  168;  8.  c.  in  the  Arches  Court,  Pojn-  123,  132,  6  Eng.  £c.  45,  49 ;  ante,  §  22, 

ter  Mar.  k  Dir.  234,  note.  23  and  note. 

*  Ante,  §  22.  «  Post,  §  103  et  seq. 

*  Snow  V.  Snow,  2  Notes  Cas.  Supp. 
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is  not  bound  to  remove  his  wife  out  of  his  house,  he  ought  to 
cease  marital  cohabitation  with  her."  But  on  the  hearing  of  the 
case  the  learned  judge  did  not  deem  this  objection  conclusive 
against  him,  yet  on  other  grounds  gave  judgment  for  the  wife.^ 
If  a  person,  the  friend  of  an  injured  wife,  makes  an  investigation 
concerning  an  adultery  said  to  have  been  committed  by  the 
husband,  and  thereupon  tells  her  there  is  no  cause  of  suspicion, 
and  accordingly  she  is  reconciled  to  him,  she  will  be  presumed  to 
be  ignorant  of  the  adultery,  and  so  there  will  be  no  condonation.^ 
Again,  — 

§  43.  Ability  to  make  Proofr.  —  It  has  been  also  said,  —  and 
such  appears  to  be  the  better  doctrine  in  principle,  —  that,  for 
cohabitation  to  bar  the  husband's  remedy  it  should  be  with  his 
knowledge,  not  only  of  the  offence  committed,  but  of  his  ability 
to  prove  it.^  And  the  obvious  reason  is,  that,  should  he  turn  off 
his  wife  on  the  charge,  which  he  cannot  judicially  establish,  how- 
ever well  he  may  know  its  truth  himself,  of,  for  example,  her 
adultery,  he  would  subject  himself  to  pay  for  necessaries  which 
any  person  might  furnish  her,  —  to  the  suit,  in  England,  for  the 
restitution  of  conjugal  rights,  —  to  the  suit,  anywhere,  for  divorce 
and  alimony,  on  the  ground  either  of  cruelty  or  desertion,  such  an 
act  being  a  gross  one  of  cruelty,  though  perhaps  not  alone  suffi- 
cient,—  and  to  the  reproaches  of  the  community  in  which  he 
dwells  for  having  inflicted  the  heaviest  injury  on  one  whom  he  is 
supposed  to  be  under  the  highest  obligation  to  protect.  To 
infer  forgiveness  from  his  unwillingness  to  encounter  these  ex- 
treme perils  for  the  sole  purpose  of  becoming  a  matrimonial 
martyr,  without  the  smallest  prospect  of  accomplishing  thereby 
any  useful  object,  would,  as  a  principle  of  law,  be  unjust,  and,  as 
a  probability  of  fact,  at  variance  with  the  ordinary  workings  of 
human  nature.  Cohabitation  in  such  circumstances  cannot 
properly  be  deemed  "  voluntary,"  *  within  the  true  meaning  of  the 
rule  making  voluntary  cohabitation  a  bar.*    "  A  husband,"  says 


1  Dillon  V.  Dillon,  3  Curt.  Ec.  86,  7 
Eng.  Ec.  377,  379,  389,  390. 

3  BramweU  v.  Bramwell,  3  Hag.  Ec. 
618,  5  Eng.  Ec.  232,  240. 

»  Quincy  ».  Quincy,  10  N.  H.  272,  274. 

«  Post,  §  44  a. 

*  Private  ConfeaBion.  —  In  Hofmire 
V.  Hofmire,  7  Paige,  60,  Chancellor  Wal- 
worth seems  to  be  of  the  opinion  that 
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cohabitation  by  the  wife  with  her  hus- 
band, after  he  has  confessed  to  her  adul- 
teiy  which  she  cannot  prove,  will  not 
bar  her  suit  for  divorce  when  subse- 
quently she  obtains  the  proofs.  "His 
private  admission  of  the  fact  to  her,"  ob- 
served this  learned  judge,  "  was  not  suffi- 
cient to  authorize  her  to  take  any  pro- 
ceeding against  him,  or  even  to  protect 
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Lord  Stowell,  '^  has  suspicions  ;  he  has  some  intimations ;  he  has 
enough  to  convince  his  own  mind^  but  not  to  instruct  a  legal  case. 
In  that  distressing  interval,  his  conduct  is  nice ;  and  it  is  difficult 
to  refrain  from  cohabitation,  as  the  means  of  discovery  would  be 
frustrated ;  and,  if  he  continues  cohabitation,  it  then  becomes 
liable  to  that  species  of  imputation  which  has  passed  to  the  dis- 
advantage of  this  gentleman,"  ^  —  **  observations,"  says  Dr. 
Lushington,  which  apply  "  to  a  case  where  there  is  no  direct  evi- 
dence of  the  fact,  although  there  are  circumstances  rendering  the 
fact  probable."  And  it  seems  to  be  conceded,  that,  under  such 
circumstances,  the  husband  is  not  barred  by  continuing  to  cohabit 
with  the  wife.^  But  where  his  ability  to  produce  the  proof  is 
commensurate  with  his  knowledge,  there  is  no  scope  for  this 
distinction. 

§  44.  Kaowledge  of  Part  only  —  (Connivance).  —  In  circum- 
stances other  than  those  wherein  connivance  is  inferred  from  a 
too  great  facility  of  condonation,  already  explained,^  and  on  that 
ground  the  divorce  is  barred,  a  condonation  of  one  act  cuts  off 
no  rights  founded  on  another.  So  that,  for  example,  to  render 
cohabitation  with  knowledge  of  the  adultery  complained  of  a 
complete  bar,  the  knowledge  must  be  of  all  the  adultery ;  and, 
at  most,  only  the  acts  known  are  condoned.  One  might  well  con- 
sent to  pardon  a  single  offence  committed  under  mitigating  circum- 
stances, yet  not  more  than  one,  much  less  a  series  of  offences.^ 
And  there  is  a  strong  intimation  in  an  English  case,  which 
will  be  referred  to  again  further  on,  that,  if  the  party  against 

her  friends  for  harboring  her  against  his  of  friends,  he  consented  to  live  with  her.' 

will,  if  she  had  then  abandoned  his  bed  This,  then,  is  a  direct  condonation." 

and  board."    See  D'Aguilar  v.  D'Aguilar,         ^  Elwes  v.  Elwes,  1  Hag.  Con.  269, 

1  Hag.  £c.  778,  3  Eng.  Ec.  329, 337,  where  292,  4  Eng.  Ec.  401,  412. 

Lord  StoweU  says :  "  It  is  not  shown  she         >  Dillon  v.  Dillon,  3  Curt.  Ec  86, 113, 

knew  it  so  that  she  could  legally  prove  7  Eng.  Ec.  877,  389. 

it    If  it  was  shown  that  he  had  avowed         *  Ante,  §  22,  41.    And  see  Rogers  v. 

it  to  her,  it  might  be  a  condonation  as  to  Rogers,  122  Mass.  423. 

that  particular  fact."    But  in  Timmings         «  D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec. 

r.  Tlmmiogs,  3  Hag.  Ec.  76,  5  Eng.  £c  778, 3  Eng.  Ec.  329,  337 ;  Durant  v.  Du- 

22,  23,  the  same  judge  observes :  "  Al-  rant,  1  Hag.  Ec.  733,  3  Eng.  Ec.  310  ; 

though,  by  the  rules  of  law,  a  confession  Turton  v.  Turton,  3  Hag.  Ec.  338,  6  Eng. 

does  not  satisfy  the  mind  of  the  judge,  it  Ec.  130,  136 ;  Bramwell  v.  Bramwell,  3 

must  satisfy  the  mind  of  the  husband.  Hag.  Ec.  618,  6  Eng.  Ec.  232,  238 ;  Odom 

particularly  when  direct  and  unequivocal,  v.  Odom,  36  Gra.  286.    Crim.  Con.  —  How 

as  in  the  present  instance.    And  what  is  in  criminal  conversation,  Clouser  v.  Clap- 

hls  behavior  upon  it  ?    His  mother,  in  an  per,  69  Ind.  648.    And  see  Verholf  r. 

Interrogatory,  says, '  he  wished  his  wife  Van  Houwenlengen,  21  Iowa,  429. 

to  go  from  him ;  but,  on  the  intercession 
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whom  the  condonation  is  alleged  knew  of  only  a  part  of  the  guilt, 
the  condonation  does  not  attach  even  to  what  was  known.^  But 
in  a  later  English  case  it  was  distinctly  and  absolutely  assumed, 
that  the  acts  of  adultery  known  are  condoned,  and  those  not 
known  are  not  condoned.^ 

loAanity.  —  Plainly  an  insane  person  has  not  the  knowledge  or 
will  to  condone.  But,  on  being  restored  to  reason,  he  has ;  and 
he  may  condone  adultery  committed  during  his  insanity.^ 

§  44  a.    Other  Qiiestions  :  — 

Cohabitation  through  Pear  —  ("  Voluntary  ").  —  Cohabitation  with 
knowledge  of  the  guilt  does  not  constitute  condonation,  if,  for 
example,  the  wife  is  constrained  to  it  through  fear.  It  must  be 
voluntary.*    Now,  — 

Wife's  Fear.  —  In  reason,  this  consideration  should  often  be 
available  to  the  weaker  party.  An  instant  flight  by  the  wife  is  not 
always  practicable  ;  and,  while  she  remains,  she  cannot  well  avoid 
occupying  the  same  bed  with  her  husband.^  There  is  a  case  in 
which  the  English  court  did  not  allow  the  bar  of  recrimination 
to  prevail  against  her,  quite  illustrative  of  the  present  question. 
Though  she  had  committed  adultery,  she  was  deemed  to  have 
done  it  through  coercion  of  her  husband.  ''  It  is,''  said  the  judge 
ordinary,  ^'  a  familiar  principle  in  the  criminal  law,  subject  to 
certain  well-known  exceptions,  that,  if  a  husband  and  wife,  acting 
in  concert  together,  are  guilty  of  a  criminal  act,  the  wife  is  by 
law  presumed  to  be  acting  under  the  influence  of  the  husband, 
and  is,  consequently,  excused  from  the  consequences  of  such 
criminal  act.  And  that  merciful  presumption  is  raised  by  the 
law  without  any  special  evidence  to  show  tiiat  there  was  any  in- 
fluence used  on  the  part  of  the  husband.  I  think  that  principle 
may  very  reasonably  be  called  in  aid  to  solve  any  difficulty  that 
may  seem  to  arise  in  the  present  case,  and  to  guide  the  discretion 
of  the  court.  But  the  case  does  not  rest  merely  on  the  legal  pre- 
sumption that,  as  the  husband  had  control  over  the  wife,  the  acts 
of  adultery  which  she  committed  must  have  been  committed  in 
concert  with  him  ;  for  it  is  proved  to  my  entire  satisfaction,  not 

^  Dempster  v.  Dempster,  2  Swab.  &  *  Turner  v.  Tomer,  2  Spinks,  201,  note; 

T.  43&    See  post,  §  66.  Cooke  v,  Cooke,  3  Swab.  &  T.  126,  135. 

>  Alexandre  v.  Alexandre,  Law  Rep.  And  see  Betz  v.  Betz,  2  Rob.  N.  Y.  694 ; 

2  P.  &  M.  164.  Stevens  v,  Stevens,  1  McCarter,  374 ;  post, 

s  FameU  v.  PameU,  2  FhilUm.  168,  $  ^O- 

160, 1  Eng.  Ec.  220,  222.  *  Post,  §  49. 
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only  that  they  were  committed  in  concert  with  him,  but  that  they 
were  committed  under  such  circumstances  that  she  was  not  a 
willing  agent.  I  have  come  to  the  conclusion  that  she  was  terri- 
fied by  threats  and  constant  ill-usage  into  leading  a  life  of  im- 
morality for  his  profit,  contrary  to  her  own  will  and  desire."  ^ 

§  44  6.  By  Order  of  Court.  —  Cohabitation  under  judicial  order 
—  as,  on  a  suit  for  the  restitution  of  conjugal  rights  —  is  not 
condonation.^ 

§  45.  Extant  of  Cohabitation  to  condone.  —  In  circumstances  in- 
ferring condonation  from  cohabitation,  there  need  not  be  long- 
continued  matrimonial  intercourse ;  it  is  enough,  at  least  against 
the  husband,  that  he  has  been  once  in  bed  with  his  wife  after 
learning  of  her  adultery.^  It  appears  to  be  so  also,  in  some  cir- 
cumstances, even  as  against  the  wife.*  Yet  the  doctrine  is  not  ab- 
solute and  free  from  exception ;  it  is  qualified  in  various  ways  and 
degrees,  particularly  as  applied  to  the  wife.  In  sections  further 
on,^  this  topic  will  be  resumed ;  and  the  reader  should  examine 
the  explanations  there  in  connection  with  what  is  said  here.  For 
a  brief  cohabitation  there  may  be  an  excuse  which  would  not  apply 
to  a  longer.  And  there  is  a  difference,  in  respect  of  condonation, 
between  adultery  and  cruelty.® 

II.  Attendant  Doctrines. 

§  46.  Separate  Beds. — If  the  parties  have  separate  beds,  with  no 
sexual  intercourse,  condonation  is  not  always  to  be  inferred  from 
their  living  in  the  same  house  together.'     Poynter  says,  it  is  not 

^  Coleman  u.  Coleman,  Law  Rep.  IP.  "*  Dance  v.  Dance,  1  Hag.  £c.  704, 

it  M.  81,  83,  84.  note,  3  £ng.  Ec  341 ;  1  Fras.  Dom.  Rel. 

*  Wilson  V.  WilBon,  6  Moore  P.  C.  666;  Westmeath  v,  WeBtmeath,  2  Hag. 
4t84.  Ec.  Sapp.  1,  118,  4  Eng.  Ec.  238,  292 ; 

*  Hutchinson  v.  Hutchinson,  a  Scotch  D'Aguilar  r.  D^Aguilar,  1  Hag.  Ec.  733, 
case,  cited  1  Eras.  Dom.  ReL  667;  Tim-  3  Eng.  Ec.  329,  336;  Snow  v.  Snow,  2 
mings  V.  Timmings,  3  Hag.  Ec.  76, 6  Eng.  Notes  Cas.  Supp.  1,  16.  In  Westmeath 
Ec  22 ;  ante,  §  22,  42 ;  Snow  v.  Snow,  2  v,  Westmeath,  the  husband,  having  in- 
Notes  Cas.  Supp.  1, 14.  See  Ncwsome  r.  flicted  cruelty  on  his  wife,  in  consequence 
Newsome,  Law  Rep.  2  P.  &  M.  806,  311,  of  which  the  two  separated  under  articles, 
1  Eng.  Rep.  241.  brought,  subsequently  to  the  separation, 

*  Delliber  v.  Delliber,  9  Conn.  233.  a  suit  against  her  for  restitution  of  con- 
See,  howerer,  Gardner  r.  Gardner,  2  jugal  rights.  She  answered  it  by  setting 
Gray,  434 ;  Armstrong  v,  Armstrong,  32  up  the  antecedent  cruelty,  and  prayed  for 
Missis.  279, 290,  298.  a  divorce ;  to  escape  which,  he  alleged 

*  Post,  §  49--52.  condonation.    And  the  court  held,  that 
'  Snow  V.  Snow,  2  Notes  Cas.  Supp.  1.     her  permitting  him,  at  the  urgent  request 
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necessary  '^  that  a  husband  shoiQd  instantly  close  his  doors  upon 
an  offending,  and,  it  may  be,  repentant  wife ;  recollecting  her 
former  innocence,  he  may  indulge,  at  least,  in  some  feelings  of 
pity  for  her  degraded  situation  ;  and,  until  a  fit  retirement  is  pro- 
vided, allow  her  the  protection  of  his  roof,  but  not  the  solace  of 
his  bed."  Yet  he  thinks  "  condonation  may  possibly  be  inferred, 
more  particularly  against  the  husband,  if  within  a  reasonable 
time  the  parties  do  not  entirely  separate."  ^  In  applying  this 
doctrine, — 

Intercourse  preatimed  or  not.  —  The  prima-facie  presumption  is, 
that  married  persons  living  together  in  the  same  house  have  mat- 
rimonial intercourse ;  but  this  presumption  may  be  repelled  by 
the  circumstances  of  the  particular  case.^  On  the  other  hand,  if 
the  husband  has  removed  his  wife  from  him,  and  she  alleges  a  con- 
donation by  an  act  of  intercourse  with  her  after  such  removal,  she 
must  prove  it  by  clear  and  distinct  evidence.^ 

§  47.  Offer  or  Promise  to  condone.  —  A  mere  promise  of  future 
forgiveness,*  or  an  unaccepted  invitation  to  the  guilty  party  to 
return  to  the  matrimonial  bed,  with  an  offer  of  condonation  on 
this  event,  amounts  to  no  more  than  a  willingness  to  condone,  or 
an  overture,  not  binding  till  accepted,  and  subject  to  be  with- 
drawn, like  any  other  offer:  it  is  not  condonation,  it  does  not 
bar  the  remedy.^  A  contrary  doctrine  was  in  one  case  intimated, 
as  follows :  "  Although  the  testimony  before  us  is  extremely 
vague,  it  may  yet  be  inferred,  if  any  part  is  properly  applicable 
to  the  charge  of  adultery,  that  the  commission  of  that  offence  by 
the  defendant  was  known  to  the  plaintiff  when  he  endeavored  to 
induce  her  to  return  to  him.  Such  an  effort,  made  with  knowl- 
edge of  the  fact,  was  a  waiver  of  any  right  to  relief."  ®  It  is  not 
probable  any  court  would,  on  consideration,  adhere  to  this  doc- 


of  himself  and  mutual  friends,  to  occupy 
for  a  short  time  a  separate  bedroom  in 
her  house,  and  to  dine  with  her,  in  order 
to  keep  the  rupture  from  becoming  pub- 
lic, was  not  condonation ;  neither  did  it 
prove  that  she  did  not  consider  cohabita- 
tion unsafe.    And  see  ante,  §  42. 

1  Poynter  Mar.  &  Div.  286.  But  see 
Wright  V.  Wright,  6  Texas,  3. 

3  Beeby  v.  Beeby,  1  Hag.  £c.  780,  3 
Eng.  Ec.  838, 842 ;  Snow  v.  Snow,  2  Notes 
Cas.  Supp.  1, 13;  1  Eras.  Dom.  Bel.  666; 
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Betz  V,  Betz,  2  Rob.  N.  Y.  694  ;  Burns  v. 
Bums,  60  Ind.  269. 

'  CampbeU  r.  CampbeU,  Deane  &  S. 
285. 

^  And  see  ante,  §  37. 

«  Popkin  ».  Popkin,  1  Hag.  Ec.  766,  3 
Eng.  Ec.  326,  326 ;  Ferrers  v.  Ferrers,  1 
Hag.  Ec.  781,  note,  3  Eng.  Ec.  334; 
Quarles  v.  Quarles,  19  Ala.  363 ;  Peacock 
V.  Peacock,  1  Swab.  &  T.  183;  Severn  o, 
Severn,  3  Grant,  U.  C.  Ch.  431. 

•  Christianberry  v.  Christianberry,  3 
Blackf .  202,  204. 


CHAP.  IV.]  CONDONATION.  §  49 

trine  in  actual  decision.  It  is  not  only  contrary  to  what  is  com- 
monly adjudged,^  but  contrary  to  the  entire  spirit  of  our  juris- 
prudence ;  which  binds  no  one  by  a  rejected  offer,*  and  does  not 
inflict  punishment  for  a  thought  or  emotion  not  developed  in  any 
act*    Still,— 

Some  BfFect — (Cruelty).  —  There  are  circumstances  in  which 
such  mere  offer  would  seem  to  be  relevant,  and  of  some  effect  in 
evidence ;  as,  coming  from  the  complaining  wife  in  a  case  of  cru- 
elty, it  might  tend  to  show  that  she  did  not  believe  there  was 
personal  danger^  in  the  cohabitation.  And  perhaps  it  would 
sometimes  afford  auxiliary  proof  of  condonation.^ 

§  48.  Neglect  to  prosecute  Suit  begun  —  (Wife).  —  The  effect  of 
delay  in  bringing  a  divorce  suit  is  for  another  chapter.®  Condo- 
nation may  sometimes  be  inferred  from  the  party's  neglecting  to 
prosecute  a  suit  for  divorce  already  commenced.^  This  circum- 
stance, contrary  to  the  general  rule,^  is  deemed  to  press  more 
heavily  against  the  wife  than  the  husband.®  A  reason  for  this 
unusual  discrimination  in  the  husband's  favor  is,  that,  after  the 
wife  has  commenced  her  suit,  not  only  is  she  out  of  his  power  or 
control,  but  she  may  ordinarily  compel  him  to  provide  the  means 
to  carry  it  on  ;  while  he,  if  plaintiff,  might  be  constrained  to  dis- 
continue it  from  real  or  apprehended  poverty.  But  considera- 
tions like  these  hardly  admit  of  being  reduced  to  general  rule, 
they  pertain  rather  to  the  special  facts  of  varying  cases.  More- 
over,— 

Dismissal  of  Suit.  —  The  dismissal  of  a  suit,  by  agreement  of  the 
parties,  was  once  held  to  bar  a  future  one  for  the  same  cause ; 
the  principle  being,  it  seems,  that  the  agreement  and  dismissal 
operate  as  a  species  of  condonation.^^  We  may  doubt  whether 
this  would  be  the  consequence  under  all  circumstances.^^ 

§  49.  SpeciaUy  of  Wife  Condoning.  —  Condonation  is  not  so 
easily  inferred  .and  is  not  so  strict  a  bar  against  the  wife  as 
against  the  husband.^    "  A  woman,"  says  Lord  Stowell,  "  has  not 

1  Ante,  §  34,  d6,  37 ;  Keats  v.  Keats,  1  7  Walker  v.  Walker,  2  Philllm.  153. 

Swtb.  &  T.  334.  B  Post,  §  40. 

«  Vol.  I.  §  2.%-232.  »  Betcher  ».  Betcher,  cited  2  PhiUim. 

>  1  Bishop  Crim.  Law,  |  204,  206,  209.  165. 

*  Vol.  I.  §  719,  720.  10  Smyth  v.  Smyth,  4  Hag.  Ec.   509, 
^  See  ante,  §  38,  note;  post^  §  48;  614. 

Johns  V.  Johns,  29  Ga.  718.  "  And  see  post,  §  766, 767 ;  Graham  v. 

*  Post,  §  103  et  seq. ;  Smith  v.  Smith,  Graham,  5  Scotch  Sess.  Cas.  4th  ser.  1093. 
43  N.  H.  234.  w  Ante,  §  44  a,  45 ;  Wood  v.  Wood,  2 
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the  same  control  over  her  husband,  has  not  the  same  guard  over 
his  honor,  has  not  the  same  means  to  enforce  the  matrimonial 
Yow ;  his  guilt  is  not  of  the  same  consequence  to  her  ;  therefore 
the  rule  of  condonation  is  held  more  laxly  against  the  wife."^ 
^'  It  is  not  improper,"  he  remarks  in  another  case,  ^'  she  should 
for  a  time  show  a  patient  forbearance ;  she  may  find  a  difficulty 
either  in  quitting  his  house  or  withdrawing  from  his  bed.  The 
husband,  on  the  other  hand,  cannot  be  compelled  to  the  bed  of 
his  wife ;  a  woman  may  submit  to  necessity.^  It  is  too  hard  to 
term  submission  mere  hypocrisy.  It  may  be  a  weakness,  pardon- 
able in  many  circumstances."  ^  But  this  discrimination  in  faYor 
of  the  wife  will  not  be  carried  to  extremes ;  neither  will  it  be 
applied  to  cases  in  which  the  reason  whereon,  as  general  doc- 
trine, it  rests,  does  not  exist.  It  will  not,  therefore,  justify  the 
wife  in  living  in  the  same  house  with  her  husband's  concubine, 
sharing  the  turpitude  of  his  crime,  and  partaking  of  a  polluted 
bed.^  And  it  has  been  considered  in  Scotland,  with  much  appa- 
rent reason,  that,  if  the  wife  is  living  beyond  the  influence  of  the 
husband,  as  with  her  father  or  brother,  the  same  circumstances 
which  would  show  a  condonation  by  him  will  show  a  like  con- 
donation by  her.^  In  accordance  also  with  this  enlightened  view, 
Lord  Stowell,  in  an  English  case,  said :  ^^  It  is  material  to  observe 
how  the  return  to  cohabitation  was  brought  about ;  as  it  will 
weigh,  whether  there  was  a  condonation,  and  what  was  the 
eflfect."  ®  More  of  this  discrimination  in  the  wife's  favor  will 
appear  in  connection  with  the  — 

§  50.  Applications  of  the  Doctrine  of  Condonation  specially  to 
Cruelty :  — 

Principle  Universal.  —  The  foregoing  expositions  relate,  in  a  sort 

Paige,  108 ;  Angle  v.  Angle,  1  Rob.  Ec.         *  Beeby  o.  Beeby,  1  Hag.  Ec.  789,  3 

634,  640,  641 ;  Dance  v.  Dance,  1  Hag.  Eng.  Ec.  388,  341.    See  also  Delliber  v. 

Ec.  794,  note,  3  Eng.  Ec.  341 ;  Westmeath  Delliber,  9  Conn.  233.    And  see  remarks 

V.  WeBtmeath,  2  Hag.  Ec.  Supp.  1, 4  Eng.  of  Lord  Meadowbank,  in  Greenhili   v, 

Ec.  238,  290 ;  Turton  v,  Turton,  3  Hag.  Ford,  cited  1  Eras.  Dom.  Bel.  667 ;  and 

Ec.  aS8,  360,  5  Eng.  Ec.  ISO;  Walker  v.  of  Sir  John  Nicholl,  in  Durant  v.  Durante 

Walker,  2  Phillim.  163,  166;  Bowie  v.  1  Hag.  Ec.  733,  3  Eng.  Ec.  310,  319. 
Bowie,  3  Md.  Ch.  21 ;  Gardner  v.  Gard-         *  Kirkwall  v.  Kirkwall,  2  Hag.  Con. 

ner,  2   Gray,   434,  441 ;    Armstrong   v,  2*1*1 ;  ante,  §  23,  note. 
Armstrong,   32    Missis.   279,   290,  298;         •  Lothian  on   Consist.  Law,   163;    1 

Phillips  v.  Phillips,  1  Bl.  Ap.  246 ;  1  Eras.  Eras.  Dom.    Bel.  668.     See   Bowie    v. 

Dom.  ReL  667.  Bowie,  3  Md.  Ch.  61. 

1  D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec.         ^  D'Aguilar  v.  D'Aguilar,  1  Hag.  £c. 

773,  786,  3  Eng.  Ec.  329,  337.  773,  781,  3  Eng.  Ec.  829,  834.    And  see 

s  See  ante,  §  44  a.  ante,  §  48. 
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of  general  way,  yet  not  exclusively,  to  adultery.  But  the  prin- 
ciple of  condonation  pervades  the  entire  law  of  divorce,  while 
necessarily  its  applications  vary  more  or  less  with  the  offence. 
As  to  — 

Craelty.  —  By  the  better  and  nearly  or  quite  universal  doctrine, 
the  principle  of  condonation  extends  to  this  matrimonial  offence 
the  same  as  to  adultery.'     Still, — 

Compared  with  Adultery.  —  Cruelty  is  of  a  nature  SO  different 
from  adultery  that  special  considerations  as  to  the  condonation  of 
it  necessarily  arise.*  In  the  words  of  Dr.  Lushington :  "  Though, 
in  questions  of  condonation,  I  have  almost  uniformly  found  the 
same  doctrine  attempted  to  be  applied  to  condonation  both  of  adul- 
tery and  cruelty,  still  I  think  the  two  offences  are  so  distinct  in  their 
nature  that  the  same  considerations  cannot  be  equally  applicable 
to  both."  ^  Cruelty,  with  the  means  of  proving  it,  is  generally, 
not  absolutely  under  all  circumstances,  known  as  it  occurs,  and 
in  almost  every  instance  it  consists,  not  of  a  single  act,  revealed  at 
once,  like  adultery,  but  of  ^^  successive  acts  of  ill  treatment,  at 
least,  if  not  of  personal  injury;  so  that  something  of  a  con- 
donation of  earlier  ill  treatment  must  in  such  cases  necessarily 
take  place."*  To  hold,  therefore,  the  doctrine  strictly,  as  in 
adultery,  might  often  be  severe  and  unjust.     And,  — 

§  51.  "Whether  Ezoeptional  Doctrine.  —  There  are  some  cases, 
particularly  in  Massachusetts  ^  and  Pennsylvania,^  wherein  it  is 
apparently  laid  down,  that  the  presumption  of  condonation  from 
cohabitation  is  inapplicable,  against  the  wife,  to  cruelty.  This 
exception,  unknown  in  England,  is  not  generally  allowed  in  the 
United  States ; "  and  the  cases  which  recognize  it  appear  not  to 
have  proceeded  upon  any  extensive  or  well-considered  view  of 
the  subject.^    Indeed,  the  Massachusetts  court,  in  a  late  decision, 


1  Burr  v.  Burr,  10  Paige,  20 ;  Whispel 
9.  Whigpel,  4  Barb.  217;  Barnes  v. 
Barnes,  Wright,  475;  Qaestel.v.  Ques- 
tel,  Wright,  491 ;  McDwire  v.  McDwire, 
Wright,  364;  Threewits  v.  Threewits,  4 
Des.  6e0;  Masten  v.  Masten,  16  N.  H. 
150,  160;  Wright  v,  Wright,  3  Texas, 
168. 187 ;  Sulltyan  v,  Sullivan,  34  Ind.  868. 

*  Ab  to  which  see  the  Scotch  case  of 
Graham  v.  Graham,  5  Scotch  Sess.  Gas.  4th 
■er.  1098, 1095,  as  quoted  post,  §  51,  note. 

*  Snow  V.  Snow,  2  Notes  Gas.  Supp. 
1,16. 


*  Sir  John  Nicholl,  in  Westmeath  v, 
Westmeath,  2  Hag.  £c.  Supp.  1,  118,  4 
Eng.  Ec.  238, 290 ;  Eras.  Bom.  Rel.  462. 

^  Perkins  v,  Perkins,  6  Mass.  69. 

«  Hollister  v,  Hollister,  6  Barr,  449. 
See  TifOn  v.  TifiOn,  2  Binn.  202 ;  McEaiv 
racher  v.  McEarracher,  3  Teates,  66. 

^  See  cases  cited  ante,  §  60.  As  to 
Illinois,  compare  Phillips  v,  Phillips,  1 
ni.  Ap.  245,  and  Eamham  v,  Eamham, 
73  lU.  497. 

9  Bootoh  Iiaw.  —  Under  the  Scotch 
law,  condonation  is  not,  as  under  ours 
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expressly  asserted  the  applicability  of  the  doctrine  in  these  cir- 
cumstances ;  overruling,  if  it  were  necessary,  the  former  adjudi- 
cation.^    Still,  — 

Special  Caution  —  should  be  exercised  in  appljdng  the  rules  of 
condonation  to  cruelty.  Not  their  letter,  but  their  spirit,  should 
be  the  guide.  We  are  to  consider,  when  asked  to  infer  condona- 
tion from  subsequent  cohabitation,  the  peculiar  nature  of  the 

and  the  English,  conditional ;  at  least,  in  ground  of  cruelty,  withdrew  it  and  re- 
cases  of  adultery.  But  it  is  a  complete  turned  to  cohabitation  (ante,  §  48),  then, 
wipingoutof  the  offence,  which  can  never  on  suffering  further  from  her  husband, 
afterward  be  revived.  1  Fras.  Dom.  Bel.  instituted  against  him  a  fresh  suit,  she 
668.  To  apply,  therefore,  a  rule  so  ab-  was  permitted  to  prove  the  earlier  cruelty 
solute  to  cruelty,  which,  as  said  in  the  in  connection  with  the  later.  **  It  is  quite 
last  section,  differs  from  adultery  in  its  true,"  said  the  Lord  President,  "  that  the 
nature,  would  be  specially  unjust.  Con-  wife  condoned  these  [the  earlier]  acts  of 
sequcntly,  either  the  condonation  which  violence  by  coming  back  to  him.  But  I 
is  there  extended  to  cruelty  is  not  pre-  am  not  sure  that 'condone 'is  a  very  happy 
sumed  by  the  courts  from  cohabitation  as  expression,  because  it  leads  one  to  think 
it  is  in  adultery,  or,  contrary  to  the  rule  of  the  kind  of  condonation  applicable  to 
in  adultery,  it  is  made  conditional  in  divorce  for  adultery.  When  an  act  of 
cruelty.  la  the  Scotch  case  of  Scott  v,  adultery  has  been  condoned,  it  is  wiped 
Campbell,  the  commissaries  sustained  the  out  and  can  never  be  referred  to  again, 
following  view,  as  a  sufficient  answer  to  just  as  if  it  had  never  taken  place ;  but 
the  plea  of  condonation  founded  on  co-  it  is  not  so  in  an  action  of  separation  on 
habitation:  "Separation  from  bed  and  the  ground  of  violence.  When  a  wife 
board,  upon  the  head  of  maltreatment,  comes  into  court  to  complain  that  she 
was,  for  the  most  part,  founded  on  the  cannot  live  with  her  husband  because  of 
multiplicity  and  renewing  the  acts  of  acts  of  violence  to  her,  and  of  a  course 
maltreatment,  and  therefore  the  continu-  of  conduct  that  has  placed  her  life  or 
ing  of  cohabitation  was  never  a  good  health  in  danger,  she  thereby  opens  up 
defence  against  this  separation ;  for  one  an  inquiry  into  the  whole  history  of  her 
act  or  two  might  not  be  sufficient,  and  married  Ufe.  Although  acts  of  violence 
yet  a  complication  was,  because  it  de-  committed  at  an  earlier  period,  and  which 
monstrated  a  continuance  of  the  malevo-  have  not  prevented  her  from  living  with 
lous  mind,  and  therefore  these  acts  of  him,  or  going  back  to  him  after  they  have 
maltreatment  were  always  conjoined,  been  separated,  cannot  be  made  the  sole 
though  there  be  an  interim  cohabitation  foundation  of  an  action  of  separation, 
in  hopes  of  amendment ;  and,  if  it  were  they  may  form  the  subject  of  investiga- 
not  BO,  there  could  be  almost  no  separar  tlon  and  proof,  with  a  view  to  determine 
tions  on  the  head  of  maltreatment,  for,  what  is  the  true  issue  of  the  case ;  name- 
the  acts  consisting  in  a  tract,  it  neces-  ly,  whether  the  wife  can  with  safety  to 
sarily  supposed  an  interim  cohabitation,  person  and  health  live  with  him  now. 
and  was  very  different  from  the  case  of  Because  not  only  do  they  afford  an  iadU 
divorce  on  the  head  of  adultery ;  because  cation  of  what  the  man's  temper  and 
there  one  act  is  violatiojidei  conjugaHs,  and  habits  are,  but  they  also  show  what  may 
therefore  cohabitation,  after  knowledge  be  the  result  of  still  continuing  to  live 
thereof,  was  understood  to  be  a  tacit  re-  with  him  if  there  have  been  acts  of  re- 
mission ;  which  was  very  different  from  cent  occurrence,  although  these  may  not 
maltreatment."  1  Fras.  Dom.  Bel.  462 ;  be  of  the  same  aggravated  ty^"  Gra- 
Macfarlane  v.  Macfarlane,  11  Scotch  ham  v.  Graham,  6  Scotch  Sess.  Cas.  4th 
Sess.  Cas.  2d  ser.  533.    When,  in  an-  ser.  1093, 1095. 

other  case,  the  wife,  after  bringing  an  ^  Gardner  v.  Gardner,  2  Gray,  484, 441* 

action  for  separation  and  aliment  on  the  And  see  post,  §  59  a. 

44 


CHAP.  IV.] 


CONDONATION. 


§62 


offence  of  cruelty,  as  generally  .witnessed,  developing  itself  by 
degrees,  and  so  slowly  as  seldom  to  reveal  even  to  the  sufferer  the 
precise  line  between  the  endurable  and  the  unendurable;  the 
difficulty  which  a  wife  experiences  in  making  up  her  mind,  in  an 
hour  or  day,  whether  she  can  longer  bear  her  burden  ;  the  fact, 
that  often  she  cannot  herself  know  certainly,  and  at  once,  whether 
or  not  she  is  in  bodily  peril,  which  is  the  true  criterion  of  legal 
cruelty,  and  that  while  in  suspense  she  must  continue  the  cohab- 
itation ;  and,  in  connection  with  these  universal  aspects,  what- 
ever is  special,  bearing  the  one  way  or  the  other,  in  the  particular 
case.^     Hence,  for  example,  — 

§  52.  Cohabitation  after  laat  Aot — A  wife's  cohabitation  with 
her  husband,  after  he  inflicted  the  last  act  of  cruelty  of  which  she 
complains,  will  not  necessarily,  in  all  circumstances,  bar  her  suit.^ 
And, — 

Partionlarly,  and  "Wife's  Conduct  —  Until  the  wife  has  determined 
to  leave  her  husband,  and  cast  herself  on  her  legal  rights,  she 
should  use  the  means  best  adapted  to  reclaim  him.  Lord  Stowell 
laid  down  the  doctrine,^  and  Dr.  Lushington  afterward  confirmed 
it,^  that  patient  endurance  of  ill  treatment  is  not  only  no  bar  to  a 
wife's  suit,  but  raises  no  presumption  against  the  truth  of  her  com- 
plaint. The  latter  of  these  judges  observed,  that  *^  connubial,  co- 
habitation, after  the  last  act  of  cruelty,  is  not  necessarily  and 
universally  a  bar,  as  condonation,  to  a  wife's  suit ;  even  though 
such  cohabitation  may  be,  in  one  sense,  a  voluntary  cohabitation, 
or  may  not  be  forced  or  fraudulently  brought  about  by  the  hus- 
band;" and  that  ^^  whether  such  connubial  intercourse  shall 
operate  as  a  bar  must  depend  on  all  the  circumstances  of  each 
individual  case."  A  wife,  complaining  of  her  husband's  cruelty 
in  a  foreign  country,  was  held  not  to  be  barred,  though  she  con- 
tinued her  usual  cohabitation  with  him  for  several  days  after  the 
last  act  was  inflicted.^    It  has  been  even  intimated,  that,  if  one 


1  "The  last  drop  makes  the  cup  of 
bitterness  oyerflow."  Lord  Jeffrey  in 
Macfarlane  v.  Macfarlane,  11  Scotch 
Sess.  Cas.  2d  ser.  633. 

'  Cooke  V.  Cooke,  8  Swab.  &  T.  126, 
135 ;  Bejnolds  v.  Reynolds,  4  Abb.  Ap. 
35;  PhilUps  v.  FhiUips,  1  LI.  Ap.  245; 
Gholflton  P.  Oholston,  81  Ga.  625.  See 
N.  V.  N.  3  Swab.  &  T.  234. 

*  D'Aguilar  t\  D'Aguilar,  1  Hag.  Ec. 
773.  781,3  Eng.Ec.  829. 


*  Snow  r.  Snow,  2  Notes  Cas.  1, 16. 

*  Snow  V.  Snow,  supra ;  8.  p.  in  Pop- 
kin  V.  Popkin,  1  Hag.  Ec.  765,  where, 
under  different  circumstances,  a  cohabi- 
tation which  continued  from  early  in 
December  to  the  6th  of  January  was 
held  not  to  bar  the  wife ;  b.  p.  also,  Dy- 
sart  r.  Dysart,  1  Rob.  Ec.  106,  139,  541 ; 
Whispell  V,  Whispell,  4  Barb.  217. 
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who  has  thus  suffered  at  home  from  her  husband,  leaves  her 
native  country  with  him  and  her  children,  for  the  purpose  of 
avoiding  a  separation  from  the  latter,  and  preventing  their  being 
left  unprotected  and  alone  in  the  hands  of  a  cruel  father,  this 
continued  cohabitation  will  not  be  a  condonation.^  There  is  an 
Alabama  case,  going  the  extreme  length  of  holding,  that  a  wife, 
complaining  of  a  gross  act  of  cruelty,  was  not  barred  though  she 
had  continued  the  cohabitation  two  years  ;  ^  but  evidently  the 
circumstances  of  such  a  case  must  be  peculiar,  to  accord  with  the 
general  doctrine  as  held  elsewhere.^ 

III.  The  Conditional  Quality  of  the  Condoning  Act. 

§  58.  In  Oeneral  —  (And  why).  —  As  already  seen,  though  con- 
donation is  in  the  Scotch  law  absolute,  at  least  as  applied  to  adul- 
tery,^ in  our  law,  and  in  the  English  whence  ours  is  derived,  it  is 
in  all  the  offences  conditional.^  There  are  various  reasons  why 
we  may  well  hold  it  so.  One  is,  that  the  condoning  party  almost 
certainly  proceeded  on  the  other's  assurances  of  repentance  ; 
then,  if  afterward  the  latter's  conduct  shows  there  was  no  repent- 
ance, what  was  done  should  go  for  nothing.'  Another  reason,  or 
perhaps  the  same  in  another  form,  is,  that  the  condonation  was 
in  these  circumstances  obtained  by  fraud,  —  an  element  which 
vitiates  every  transaction.^  The  same  principle  pervades  the  law 
of  executive  pardon ;  a  pardon  procured  by  fraud  is  void,  and 
any  suppression  of  material  facts  is  deemed  a  fraud.^ 

Form  and  Bffeot  of  Condition.  —  The  condition  is,  we  have  seen,^ 
that  the  party  condoning  shall  be  thereafter  treated  by  the  other 
with  conjugal  kindness.  The  meaning  is,  both  that  the  like 
offence  shall  not  be  repeated,^^  and  that  otherwise  there  shall  be 
no  conjugal  unkindness.  On  a  breach  of  the  condition,  the  con- 
doned offence  is  revived."     In  further  explanation,  — 


1  Curtis  V.  CartlB,  1  Swab.  &  T.  192, 
200. 

s  Reese  r.  Reese,  23  Ala.  785. 

*  See  Bowie  v.  Bowie,  8  Md.  Ch.  61 ; 
Gardner  v.  Gardner,  2  Gray,  434. 

*  Ante,  §  61,  note. 
»  Ante,  §  88,  84. 

*  Armstrong    v»  Armstrong,  27  Ind. 
186, 189. 

7  Farnham  v.  Famham,  78  111.  497. 
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B  1  Bishop  Grim.  Law,  §  905, 906. 

•  Ante,  §  88. 

^  Wilson  V.  Wilson,  6  Moore  P.  C. 
484;  Wagner  o.  Wagner,  6  Misso.  Ap. 
578;  Suggate  v.  Suggate,  1  Swab.  &  T. 
492. 

"  Davis  V,  Davis,  19  111.  834 ;  Turner 
v.  Turner,  44  Ala.  437;  Ozmoro  v.  Oz- 
more,  41  Ga.  46;  Famham  w.  Farnhain, 
73  III.  497;  Sullivan  r  SullivRn.  34  Iiul. 


CHAP.  IV.]  CONDONATION.  §  66 

§  64.  lamits  of  Condition.  —  The  limits  of  the  condition  have 
been  considerably  discussed  in  the  courts ;  and,  upon  some  points, 
there  have  been  doubts,  with  perhaps  differences  of  judicial 
opinion.  At  present,  the  doctrine  is  believed  to  be  fairly  well 
settled,  both  in  England  and  generally  in  our  States,  giving  to 
the  condition  the  form  just  laid  down.  Yet  the  following  will 
be  helpful :  — 

Reviving  Condoned  Adultery.  —  In  England,  as  late  as  1826,  the 
law  seems  to  have  been  uncertain  as  to  exactly  what  would 
revive  condoned  adultery.  Therefore,  the  question  arising,^  Sir 
John  NichoU  invited  the  attention  of  counsel  to  it.  The  particu- 
lar doubt  was,  whether  ill  treatment,  not  amounting  to  legal  cru- 
elty, was  sufficient.  The  ill  treatment,  in  this  instance,  consisted 
of  making  a  false  accusation  of  adultery  against  the  wife,  and 
turning  her  off.  The  view  ultimately  taken  of  the  evidence  ren- 
dered unnecessary  any  absolute  decision  of  the  question ;  but  this 
accomplished  judge  leaned  strongly  to  the  opinion,  that  the  con- 
doned adultery  was  revived.  He  said  :  ^'  Some  propositions  seem 
to  be  admitted ;  first,  that  condonation  is  accompanied  with  an 
implied  condition ;  secondly,  that  the  condition  implied  is  that 
the  injury  shall  not  be  repeated ;  thirdly,  that  a  repetition,  at 
least  of  the  same  injury,  does  away  the  condonation,  and  revives 
the  former  injury.  So  far  the  propositions  are  clear ;  but  must 
the  injury  be  of  the  same  sort,  be  proved  in  the  same  clear  man- 
ner, be  sufficient  per  %e  to  found  a  separation  ? 

§  66.  Continued.  —  "If  nothing,'*  he  continued,  "but  clear 
proof  of  actual  adultery  will  do  away  condonation  of  adultery, 
the  rule  of  revival  becomes  nearly  useless ;  for  the  revival  is  un- 
necessary. The  only  possible  way  in  which  the  former  adultery 
could  bear,  would  be  in  possibly  inducing  the  court  to  give  some 
slight  additional  alimony ;  but  it  could  not  bear,  even  in  that 
way,  when  the  suit  is  brought  by  the  husband  ;  in  which  case,  of  ' 
course,  there  would  be  no  question  of  permanent  alimony.  It 
appears,  therefore,  hardly  to  be  consistent  with  common  sense, 
that  clear  proof  of  an  actual  fact  of  subsequent  adultery  should 
be  necessary  to  remove  the  bar ;  something  short  should  be  suffi- 

aSS;  Phillips  V.  Phillips,  27  Wis.  262;         ^  Durant  i^.  Durant,  1  Hag.  £c.  783, 
Sevan  V.  Sewall,  122  Mass.  166 ;  Cooke     761,  3  £ng.  £c.  310,  323. 
V.  Cooke,  8  Swab.  &  T.  246, 247 ;  Warner 
V.  Warner,  4  Stew.  Ch.  226. 
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cient,  and  it  seemed  almost  admitted,  though  no  direct  authority 
was  adduced  in  support  of  the  position,  that  solicitation  of  chas- 
tity would  remove  the  effect  of  condonation  of  adultery ;  *  but 
still  it  was  maintained,  that  it  must  be  *an  injury  ejusdem  generis.^ 
It  is  difficult  to  accede  to  the  good  sense  even  of  that  principle  ; 
or  to  suppose  that  the  implied  condition,  upon  which  the  forgive- 
ness takes  place,  could  be :  *  You  may  treat  me  with  every  degree 
of  insult  and  harshness,  nay,  with  actual  cruelty,  and  I  bar  my- 
self from  all  remedy  for  your  profligate  adultery,  only  do  not 
again  commit  adultery  or  any  thing  tending  to  adultery;'  the 
result  of  the  argument  is,  that  this  must  be  supposed  to  be  the 
condition  implied  when  the  condonation  of  adultery  takes  place. 
The  plainer  reason,  and  the  good  sense  of  the  implied  condition, 
is,  that  ^you  shall  not  only  abstain  from  adultery,  but  shall  in 
future  treat  me,  in  every  respect  treat  me  (to  use  the  words  of 
the  law)  with  conjugal  kindness.  On  this  condition  I  will  over^ 
look  the  past  injuries  you  have  done  me.'  This  principle,  how- 
ever, does  not  rest  wholly  on  its  own  apparent  good  sense,  but 
the  court  has  authority  to  support  it."  And  he  showed,  that,  as 
far  back  as  1730  at  least,  cruelty  was  clearly  held  to  revive  con- 
doned adultery ,2  even  though  insufficient  in  intensity  to  found  an 
original  suit.^ 

§  56.  Continned.  —  "I  take  it,"  said  Dr.  Lushington  in  a  sub- 
sequent case,  ^^  to  be  acknowledged  law,  as  laid  down  by  the 
learned  Dean  of  the  Arches  in  Durant  v.  Durant,  that  cruelty,  to 
revive  condoned  adultery,  may  be  less  violent  in  degree,  and  less 
stringent  in  proof,  than  when  it  forms  the  original  charge.  In 
my  view,  that  principle  is  quite  consistent  with  reason ;  I  sub- 
scribe to  it,  not  only  from  deference  to  the  superior  court,  but 
because  I  feel  it  to  be  most  consonant  to  justice."  *  Before  this, 
and  two  years  later  than  the  case  of  Durant  v.  Durant,  Sir  John 
Nicholl  reaffirmed  all  he  had  said  therein  ;  and,  without  hesitation 
or  qualification,  defined  the  condition  in  condonation  to  be,  that 
the  Buffering  party  shall  thereafter  be  treated  with  conjugal  kind- 

1  See  Snow  v.  Snow,  2  Notes  Gas.  ^  Durant  v.  Durant,  1  Hag.  Ec.  783^ 
Supp.  1, 14.  761,  8  Eng.  Ec.  810,  828 ;  D'Aguilar  v, 

2  Worsley  v.  Woreley,  2  Lee,  572,  D'Aguilar,  1  Hag.  Ec.  778,  8  Eng.  Ec. 
cited  1  Hag.  Ec.  734,  762,  764,  8  Eng.  Ec.  829. 

811,  824.    And  see  Eldred  v.  Eldred,  2         *  Bramwell  v.  Bramwell,  3  Hag.  Ec 
Curt.  Ec.  876,  7  Eng.  Ec.  144,  148.    And    618. 
see  cases  cited  post,  §  56. 
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ness.^  Such  may  be  deemed  the  established  English  doctrine,' 
though  the  cases  since  the  divorce  jurisdiction  passed  from  the 
ecclesiastical  courts  are  not  so  distinct  and  exact  to  it  as  one 
would  expect  to  find  them.^ 

§  57.  Cause  for  Beparatlon  reviving  Canse  for  Dissolution.  —  In 
New  York  and  some  of  our  other  States,  adultery  is  ground  of 
divorce  from  the  bond  of  matrimony ;  cruelty,  of  separation  only 
firom  bed  and  board.^  And  the  question  has  been  made,  whether, 
in  these  States,  cruelty,  or  other  conduct  of  a  like  legal  tendency, 
will  revive  condoned  adultery.  If,  by  the  law  which  our  ances- 
tois  brought  from  England,  any  conjugal  unkindness  is  sufficient, 
cruelty  plainly  must  be ;  for,  however  our  statutes  may  attach 
different  penalties,  they  do  not  transform  cruelty  into  conjugal 
kindness.  Yet  this  question  caused  embarrassment  in  New  York, 
where  still  the  English  rule  was  admitted  to  be  as  above  stated.^ 
The  case  in  which  the  principal  discussion  rose  is  Johnson  t;. 
Johnson.  It  was  a  bill  for  divorce  on  the  ground  of  the  hus- 
band's adultery,  which  had  been  condoned ;  but,  to  remove  the 
effect  of  the  condonation,  the  fact  was  shown  on  behalf  of  the 
wife,  that,  though  there  had  been  no  subsequent  adultery  or  even 
actual  violence,  yet  the  husband  had  totally  neglected  to  attend 

'  Westmeath  v.  Westmeath,  2  Hag.  the  English   doctrine  to  be,  "that,  to 

Ec.  Snpp.  1,  4  Eng.  £c.  238,  200.  revive  condoned    adultery,  it  was    not 

2  It  is  so  laid  down  in  Waddilove's  necessary  that  the  new  injury  should  be 
I^gnt,  p.  44,  referring  to  Durant  v.  Da-  of  the  same  nature  ;  but  that  cruelty,  de- 
rant,  1  Hag.  Ec.  746,  761 ;  Ferrers  v.  sertion,  or  other  improper  conduct  of  the 
Ferrers,  1  Hag.  Con.  ISO;  D'Aguilar  v,  husband  towards  the  wife  was  sufficient." 
lyAguilar,  1  Hag.  Ec.  781;  Snow  i).  Johnson  v.  Johnson,  4  Paige,  460,  470. 
Snow,  2  Notes  Cas.  Supp.  1,  10.  Iilke  Of  the  same  opinion,  as  to  the  English 
Nature.  —  But  in  the  ecclesiastical  court,  doctrine,  were  the  Vice-chancellor,  and, 
a  little  while  before  the  transfer  of  its  as  far  as  appeared,  all  the  members 
dirorce  jurisdiction  to  the  new  court,  and  of  the  Court  of  Errors,  in  this  case.  1 
while  desertion  was  not  a  ground  for  jn-  Edw.  Ch.  499,  14  Wend.  637 ;  s.  p.  Burr 
dicial  interposition  except  by  the  suit  for  t;.  Burr,  10  Paige,  20,  34 ;  Whispell  v. 
the  restitution  of  conjugal  rights,  it  was  Whispell,  4  Barb.  217;  Quincy  v.  Quincy, 
held  that  cruelty  condoned  is  not  revived  10  N.  H.  272;  Phillips  v.  Phillips,  4 
by  subsequent  desertion.  Conduct  to  so  Blackf.  131,  note ;  Langdon  v.  Langdon, 
operate,  it  was  said,  must  be  ejusdem  gm-  26  Yt.  678;  2  Greenl.  Ev.  §  63;  2  Kent 
trig.    Hart  v.  Hart,  2  Spinks,  103.  Requir-  Com.  101,  note. 

ing  it  to  be  «;iwd(em^n«n«  is  not  consistent  *  Dent  v.  Dent,  4  Swab.  &  T.   106; 

with  the  established  doctrine,  that  cruelty,  Cooke  v.  Cooke,  3  Swab.  &  T.  126,  137, 

and  in  a  less  degree  than  will  justify  a  246,  247 ;  Winscom  v.  Winscom,  3  Swab, 

separation,  revives  condoned  adulteiy;  &  T.  380;  Newsome  v,  Newsome,  Law 

for  surely  harsh  Ungnage  and  a  threat-  Rep.  2  P.  &  M.  306. 

enfaig  aspect  are  not  efttsdem  genena  with  *  Ante,  §  64,  66,  note, 
adultery.    Chancellor  Walworth  stated 
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to  her  comfort,  had  insulted  her  with  opprobrious  epithets  and 
ofifensive  language,  and  had  otherwise  pursued  toward  her  a 
course  of  conduct  calculated  to  wound  her  feelings  and  alienate 
her  affections.  Vice-Chancellor  McCoun  held,  that  the  condoned 
adultery  was  thereby  revived ;  Chancellor  Walworth,  on  appeal, 
reversed  this  decision ;  the  Court  of  Errors,  on  further  appeal, 
revei-sed  the  decision  of  the  Chancellor,  confirming  that  of  the 
Vice-Chancellor.^  So,  in  other  States,  cruelty  is  held  to  revive 
condoned  adultery.^  And,  in  England,  under  the  new  statutes, 
a  husband's  cruelty  being  a  ground  of  judicial  separation  only, 
and  his  adultery  coupled  with  cruelty  being  a  ground  of  divorce 
from  the  bond  of  matrimony,  his  condoned  adultery  is  held  to  be 
revived  by  his  cruelty.^  In  like  manner,  his  mere  common  adul- 
tery, which  will  authorize  a  judicial  separation  only,  will  revive 
his  condoned  incestuous  adultery,  which  is  ground  of  divorce  from 
the  bond  of  matrimony.* 

Felony  reviving  Adultery.  —  In  a  New  York  case  subsequent  to 
the  foregoing,  where  the  wife  had  forgiven  her  husband's  adul- 
tery, and  then  he  had  committed  a  felony  for  which  he  was 
sentenced    to   prison,   Vice-Chancellor   McCoun,  confirmed  on 


1  Johnson  v.  Johnson,  in  the  Y.  C. 
Court,  1  Edw.  Ch.  439;  in  the  Ch.  Court, 
4  Paige,  480;  in  the  Court  of  Errors,  14 
Wend.  037  ;  Lockwood  Reversed  Cases, 
141.  The  opinion  of  the  Court  of  Errors 
was  delivered  hy  Cliief  Justice  Savage, 
and  concurred  in  by  Mr.  Justice  Nelson, 
and  Senators  Armstrong,  Beckwith,  Bish- 
op, Cropsey,  Griffin,  Kemble,  Lacey,  Mac- 
Donald,  and  Willes.  Senator  Tracey 
gave  a  dissenting  opinion,  in  which  he 
was  sustained  by  Senators  Downing,  Ed- 
monds, Edwards,  Fisk,  Lansing,  Mack, 
Maison,  and  Van  Schaick.  When  the 
court  came  to  settle  the  decree.  Senator 
Kemble  stated  the  ground  of  his  vote  to 
be,  that  he  did  not  regard  the  condona- 
tion as  sufficiently  proved ;  so  he  had  not 
considered  the  question  of  revival.  The 
reporter,  in  a  note,  since  confirmed  by 
Chancellor  Walworth  (Burr  v.  Burr,  10 
Paige,  20,  35;  but  see  WhispeU  o.  Whis- 
pell,  4  Barb.  217),  drew  the  Inference, 
from  this  fact,  that  the  question  was  still 
open  in  New  York ;  but  why,  it  does  not 
appear,  since,  throwing  out  the  vote  of 
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Kemble,  for  it  could  not  be  counted  the 
other  way,  there  would  be  left  ten  to  nine. 
And  Mr.  Lockwood,  in  his  Reversed 
Cases,  p.  146,  says :  '*  We  believe  the 
profession  consider  .the  question  very 
well  settled  by  the  opinion  of  Chief  Jaa- 
tice  Savage." 

3  Odom  V.  Odom,  86  Ga.  286;  Warner 
».  Warner,  4  Stew.  Ch.  226. 

8  Post,  §  64 ;  Dent  v.  Dent,  4  Swab.  & 
T.  105.  Tliough  the  woman  in  this  case 
was  declared  entitled  to  a  divorce  from 
the  bond  of  matrimony,  she  chose  a  Jadi- 
cial  separation,  and  took  it.  And  gee 
post,  §  64. 

*  Newsome  v.  Newsome,  Law  Rep.  2 
P.  &  M.  306,  1  Eng.  Rep.  241.  Lord 
Penzance  observed :  "  When  a  wife  con- 
dones a  husband's  incestuous  adulteiy, 
what  is  the  condition  upon  which  the 
condonation  is  to  protect  him  against  a 
suit?  The  condition  must  be  the  same 
as  in  all  other  cases  of  condonation, 
namely,  that  the  husband  shall  not  be 
guilty  of  adultery  or  of  any  other  marital 
offence."    p.  812. 
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appeal  by  Chancellor  Walworth,  held  that  the  adultery  was  re- 
viTed.^ 

§  58.  ActB  of  like  Nature.  —  We  have  seen  something  of  the 
question,  whether  the  reviving  acts  must  be  of  a  like  nature  with 
those  condoned.*  Where  they  are,  savoring  also  of  them,  there 
is  no  difficulty  of  principle  in  maintaining  that  less  is  required 
than  would  establish  an  original  complaint ;  and,  to  this,  the 
authorities  are  clear.  "  It  is  held,"  says  Lord  Stowell,  "  that 
words  of  heat  and  passion,  of  incivility  or  reproach,  are  not  alone 
sufficient  for  an  original  cause ;  nor  harshness  of  behavior ;  but 
I  cannot  but  think  their  operation  would  be  stronger  in  condona- 
tion. Words,  otherwise  of  heat,  receive  a  different  interpreta- 
tion, if,  upon  former  occasions,  they  have  been  accompanied  with 
acts  ;  if  it  is  apparent  that  the  party  was  in  the  habit  of  following 
up  words  with  blows ;  and,  on  these  grounds,  I  am  of  opinion 
much  less  is  sufficient  to  destroy  condonation  than  to  found  an 
original  suit."  ®  So  any  conduct,  which,  after  ^  reconciliation  of 
the  parties  in  a  case  of  cruelty,  creates  reasonable  apprehension 
of  personal  violence,  will  revive  the  condoned  cruelty;*  in  fact, 
it  is  cruelty  itself.^  The  condonation  having  presumptively  pro- 
ceeded on  evidence  of  a  change  of  temper,  acts  short  of  original 
cruelty  may  show  that  no  change  did  take  place ;  and,  while  not 
alone  sufficient  evidence  of  danger  to  the  injured  party,  may 
make  the  danger  apparent  when  connected  with  what  went 
before.®    Not  greatly  differing  from  this  sort  of  case  is  that  of — 

1  Hoflmire  r.  Hoflmire,  8  Edw.  Ch.  »  Vol.  I.  §  717,  729,  730. 

173 ;  Hofmire  v.  Hofmire,  7  Paige,  60.  >  Ex  parte  Aldridge,  1  Swab.  &  T.  88, 

And  see  post,  §  64.  89 ;  Davies  v.  Davies,  56  Barb.  180,  37 

*  Ante,  §  56,  note.  How.  Pr.  46 ;  Evans  v.  Evans,  7  Jar. 

*  D'Aguilar  v.  lyAgmilar,  1  Hag.  Ec.  1046 ;  Franklin  v.  Franklin,  7  Jur.  186 ; 
773, 3  Eng.  Ec.  329,  336.  And  see  West-  Curtis  v.  Curtis,  1  Swab.  &  T.  192 ; 
meath  v.  Westmeatb,  2  Hag.  Ec.  Supp.  Bostock  v.  Bostock,  1  Swab.  &  T.  221 ; 
1,  4  Eng.  Ec.  238,  290;  Durantv.  Durant,  Farnham  v,  Famliam,  73  111  497,  ante, 
1  Hag.  Ec.  733, 3  Eng.  Ec.  810, 327 ;  Whi»-  §  61,  note.  In  Ex  parte  Aldridge,  supra, 
pell  V.  Whispell,  4  Barb.  217 ;  Burr  t;.  Burr,  Cresswell,  J.,  said :  "  Revival  of  con- 
10  Paige,  20 ;  Langdon  v.  Langdon,  26  V t  doned  cruelty  hy  a  slight  act  of  cruelty 
678;  Harrison  v.  Harrison,  20  Ala.  629;  goes  on  the  principle,  that,  taken  alto- 
Hoghes  V.  Hughes,  19  Ala.  807 ;  Webster  gether,  the  husband's  conduct  shows  such 
9.  Webster,  23  Eng.  L.  &  Eq.  216;  Sop-  an  animua  as  renders  it  unsafe  for  the 
with  0.  Sopwith^  2  Swab.  &  T.  160, 167 ;  wife  to  live  with  him."  Still,  on  another 
PhUiips  o.  Phillips,  27  Wis.  262.  principle,  it  is  believed  there  may  be 

*  Westmeath  v.  Westmeatb,  supra ;  other  conjugal  unklndness  which  will  re- 
Gardner  V.  Gardner,  2  Gray,  434,  442;  vive  condoned  cruelty  as  well  as  con- 
Nogees  o  Nogees,  7  Texas,  688 ;  Wright  doned  adultery. 

V.  Wright,  6  Texas,  3,  21. 
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§  59.  Xbcoitlng  Cause  revived  —  (Dnmkenness}.  —  In  a  case,  for 
example,  of  cruelty  inflicted  in  fits  of  drunkenness  and  not  other- 
wise,^ if  a  wife  should  condone  her  husband's  cruelty  on  his 
pledging  himself  to  abstain  in  future  from  the  use  of  intoxicating 
liquor,  then  if  he  should  break  the  pledge  and  return  to  his  former 
habits  of  drinking,  plainly,  in  i*ea8on,  the  condition  of  the  condo- 
nation would  be  broken,  and  the  old  cruelty  revived,  though  thus 
far  he  had  not  even  uttered  an  unkind  word.  The  future  might 
properly  be  judged  of  by  the  past.    And  — 

The  Principle  —  is,  that,  in  the  language  of  Desaussure,  J.,  ^^if 
a  woman  forgives  iU  usage,  and  returns  to  her  husband  on  promises 
of  good  usage,  she  shall  not  afterwards  obtain  the  protection  and 
assistance  of  this  court  if  those  promises  have  been  faithfully 
kept,  and  she  again  leaves  her  husband  from  caprice ;  but,  if 
there  are  clear  indications  of  a  breach  of  those  promises,  and  some 
actual  ill  usage,  she  is  not  bound  to  wait  for  extremities,  as  in  the 
first  instance,  but  may  depart  as  soon  as  she  finds  the  promises 
violated,  and  her  husband  returning  to  his  old  bad  habits.  She 
has  a  right  to  judge  of  the  future  by  the  past ;  and  the  court  will 
connect  the  whole  of  his  conduct,  in  order  to  form  a  correct 
judgment."  2    And,— 

§  59  a.  Conduct  partly  of  like  Blind.  —  Where  the  wife  had  con- 
doned the  husband's  cruelty  by  continuing  to  cohabit  with  him 
after  it  was  inflicted ;  but,  for  a  period  of  six  weeks,  beginning 
only  a  fortnight  after  the  last  act,  he  wholly  and  continuously 
refused  to  speak  to  her,  though  living  in  the  same  house,  it  was 
held  that  thereby  the  condoned  cruelty  was  revived.  Said  Gray, 
J. :  ^^  Such  evidence  of  pei*sistent  and  enduring  unkindness  and 
ill  temper  warranted  the  wife  or  the  court  in  inferring  that  his 
smothered  anger  would  break  out  again  into  acts  of  cruelty."  ' 

§  60.  Connecting  Paet  and  Present  in  Proofl  —  On  the  question 
of  connecting,  in  proof,  the  ill  conduct  prior  to  and  after  the 
condonation,  there  may  be  a  distinction  between  adultery  and 
cruelty.    As  to  — 

Cruelty.  —  The  foregoing  discussions  abundantly  disclose,  that 
it  is  always  competent  to  give  evidence  of  the  condoned  cruelty 

1  Vol.  I.  §  734.  s  Robbint  v.  Robbina,  100  Man.  160, 

«  ThreewitB  ».  Tbreewits,  4  De«.  560,    162. 
574.    See  rUo  Quatel  v.  Questel,  Wright, 
491 ;  Calkins  r.  Long,  22  Barb.  97. 
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in  connection  with  the  subsequent  acts.^    No  further  illustrations 
of  this  proposition  are  required.     As  to  — 

Adnitexy.  —  Where  one  asks  for  a  divorce  on  the  ground  of 
adultery,  and  the  defendant  pleads  both  a  denial  and  a  condona- 
tion, then  the  plaintifip  replies  to  the  latter  by  setting  up  acts 
violative  of  its  condition,  the  common  course  of  procedure  among 
us  requires  these  issues  to  be  tried  together.  So  that  all  the 
proofs  necessarily  appear,  whatever  their  effect  may  be.  To  the 
consideration  of  the  proofs,  however,  proper  rules  should,  as  in 
the  trial  of  other  issues  of  fact,  be  applied.  We  shall  see,  that, 
as  a  sort  of  general  rule  to  which  there  are  exceptions,  one  can- 
not establish  adultery  against  the  other  by  showing  ante-nuptial 
incontinence  and  post-nuptial  opportunity  ;  because  marriage  is 
a  renunciation  of  whatever  of  this  sort  occurred  before,  and  a 
breaking  of  the  marriage  vow  will  not  be  presumed.^  Something 
of  the  like  effect  should  doubtless  be  given  to  the  promise  of 
reformation  which  attends  condonation,  until  breach  of  condition 
appears.  On  the  condonation  being  removed  by  showing  such 
breach,  the  former  and  subsequent  facts  tending  to  establish 
adultery  may  plainly  be  connected.  And  as,  in  general,  less  will 
be  required  to  remove  the  condonation  than  to  show  a  subsequent 
adultery,  there  can  be  little  or  no  practical  result  from  the  dis- 
tinction which  disconnects  the  evidence  at  any  period  of  the  hear- 
ing. Practically,  therefore,  it  is  not  generally  misleading,  and 
so  the  authorities  appear  to  be,  to  say  that  the  ante  and  post- 
condonation  facts  may  be  connected.'  For  example,  where,  after 
the  husband  had  committed  adultery  with  his  wife's  sister,  and  the 
wife  had  condoned  it,  then  at  a  later  period  this  sister  lived  in 
the  house  with  the  married  parties.  Dr.  Lushington  applied  to  the 
case  the  presumption,  that,  "  according  to  the  doctrine  of  this 
court,  and  according  to  all  the  principles  in  similar  cases,  if  it  can 
be  once  shown  that  the  parties  have  been  cohabiting  in  an  illicit 
connection,  it  must  be  presumed,  if  they  are  still  living  under  the 
same  roof,  that  the  criminal  intercourse  subsists,  notwithstanding 
those  who  live  under  the  same  roof  are  not  prepared  to  depose  to 

1  Ante,  f  60,  51  and  note,  58-60  a;  ton  v.  Irr'me,  11  Scotch  Sess.  Caa.  402; 

Snmyan  v.  SulUvan,  34  Ind.  368 ;  Phlllipa  Reg.  v.  Dunn,  12  A.  &  E.  599,  619.    And 

r.  Phiffips,  27  Wis.  252.  see  French  ».  French,  14  Gray,  186, 188  ; 

>  Poft,  §  635, 636.  DaTiet  v.  Davies,  55  Barb.  180,  87  How. 

*  That  the  prior  and  robsequent  con-  Fr.  45. 
dnct  maj  be  looked  at  together,  see  Sin- 
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that  fact."  ^  There  was  a  case  decided  by  the  judicial  committee 
of  the  Privy  Council,  in  1S40,  the  effect  of  which  on  this  question 
the  reader  can  settle  for  himself.  We  have  onlj*^  a  brief  and  in- 
distinct report  of  it,  as  follows  :  '*  Though  a  slighter  offence  (not 
a  slight  offence)  will  revive  an  offence  condoned,  and  will,  com- 
bined with  it,  operate  as  a  ground  of  divorce ;  still  the  allegation 
of  a  subsequent  offence  will  not  so  revive  the  former  one  as  to 
render  it  admissible  as  a  portion  of  the  proofs,  or  as  a  corrobora- 
tion of  doubtful  proofs,  or  as  a  complement  to  insufficient  proofs, 
of  the  subsequent  act."  ^  Perhaps  this  may  be  understood  as  a 
not  very  lucid  affirmation  of  the  doctrine  of  the  earlier  pai*t  of 
this  paragraph. 

§  61.  Obliterating  Oifenoe  by  Ck>ndonation.  —  It  is  a  reasonable 
proposition,  not  altogether  without  judicial  support,  that,  in  pro- 
portion as  a  condoning  cohabitation  is  long  and  the  offence  be- 
comes stale,  will  the  reviving  of  it  require  greater  conjugal 
unkindness.^  And  even  there  are  intimations,  but,  it  is  believed, 
no  absolute  adjudications,  that  an  offence  may  be  so  obliterated 
by  forgiveness  as  not  to"  admit  of  revival.  Thus,  Dr.  Lushington 
once  said :  "  I  must  inquire,  whether  any  one  in  particular,  or  aU 
united,  of  the  transactions  I  have  examined,  demand  from  the 
court  a  separation.  Will  the  occurrence  at  Irnham,  in  1824, 
proved  by  one  witness,  and  condoned  for  thirteen  years,  —  con- 
doned by  acts  without  number,  by  a  long  series  of  conduct  which- 
denotes  a  total  oblivion,  an  entire  forgetfulness  of  it  in  every 
step  taken,  a  conduct  wholly  inconsistent  with  a  fear  or  even 
apprehension  of  repetition?  I  doubt  the  doctrine  of  revival 
applying  to  such  a  case  at  all."  *  To  say  absolutely  that  a  long- 
continued  cohabitation  will  take  away  the  condition  which  a 
briefer  has  created  is  unsound  in  reason  ;  for  no  possible  form  of 
legal  argumentation  could  evolve  the  date  at  which  the  same  con- 
duct would  produce  the  opposite  effect  to  what  it  did  the  day 
before.  If  the  condonation  created  by  to-day's  cohabitation  is 
conditional,  the  same  must  be  the  effect  of  to-morrow's,  and  so 

^  Turton  v.  Turton,  3  Hag.  Be.  888,  6  think  any  thing  will  be  gained  by  repeat- 

Eng.  £c.   180,  136;  Smitli  v.  Smith,  i  mg  what  was  said. 

Paige,  432.  »  Phillips  u.  Phillips,  27  Wis.  262. 

8  CoUett  r.  Collett,  8  Monthly  Law  *  Dysart  w.  Dysart,  1  Rob.  Ec.  106, 

Mag.  158,  Wadd.  Dig.  44.    In  the  first  141, 142.    And  see  observations  of  Lord 

fiye  editions  of  this  work  I  endeavored  Stowell  in  Beeby  v,  Beeby,  1  Hag.  Ea 

to  give  the  reader  some  help  toward  an  789,  3  Eng.  Ec.  338. 
understanding    of  this  case.    I  do  not 
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on  to  the  end.    And  the  doctrine  with  which  this  section  opened 
satisfies  fully  the  demands  of  practical  justice. 

§  62.  By  EzpresB  'Words.  —  In  principle,  it  is  doubtful  whether 
express  words  can  qualify  or  obliterate  the  condition  which  the 
law  attaches  to  condonation ;  because  marriage  and  divorce  are 
creatures  of  the  law,  regulated  by  public  authority  for  the  public 
good,  and  arrangements  by  parties  contrary  to  the  law  and  its 
policy  are  void.^  Of  direct  judicial  authority  on  this  question  we 
have  not  much,  and  we  have  no  judicial  discussions  of  any  great 
value.  Dr.  Lushington  in  one  case  observed :  ^^  This  condonation 
is  not  only  conditional  in  the  eye  of  the  law,  as  all  condonations 
are,  but  it  is  specially  so."  And  he  added  :  ^^  Assuming  that  the 
condonation  was  complete,  and  extended  to  all  the  previous 
adultery,  under  what  circumstances  and  on  what  conditions  was 
it  given,  and  what  was  the  duty  of  the  husband,  and  what  was 
his  conduct  afterwards  ?  He  solemnly  engaged  to  separate  him- 
self from  this  woman,  and,  if  possible,  not  to  carry  on  the  least 
correspondence  with  her ;  yet,  shortly  after  this,  Mr.  and  Mrs. 
Bramwell  go  to  Epsom,  and  he  clandestinely  returns  with  Jeffrey 
[the  particeps  criminis]  to  Tunbridge  Wells.*'  ^  A  later  case 
before  the  judge  ordinary  in  the  Divorce  Court  is  more  distinct. 
The  parties  had  separated  by  a  deed  in  which  the  wife,  for  a 
valuable  consideration,  condoned  the  husband's  incestuous  adul- 
tery on  a  condition  exact  in  its  terms.  And  Lord  Penzance  was  of 
the  opinion,  that  the  written  terms  of  the  condition,  rather  than 
those  which  the  law  implies,-  governed  the  rights  of  the  parties. 
He  proceeds :  "  The  substance  of  the  agreement  in  the  first  sheet 
is,  that  the  petitioner  will  forgive  the  respondent  and  forbear  to 
sue  for  a  divorce,  on  the  condition  that  he  will  retire  from  the 
partnership  [with  her  father  and  brother].  This  he  did,  either 
on  the  same  or  the  very  next  day.  He  said  he  would  rather  give 
up  his  partnership  than  his  wife,  and  he  signed  a  deed  of  dissolu- 
tion of  partnership,  receiving  jB  1,000,  which  probably  did  not 
represent  the  value  of  his  interest  in  the  business.  He  paid  a 
price  —  and  no  doubt  a  considerable  price  —  to  obtain  the  agree- 
ment that  she  would  not  sue  him  in  this  court ;  and,  if  the  agree- 
ment had  stopped  there,  it  is  quite  clear  that,  independently  of 
any  question  of  condonation,  the  petitioner  could  not  have  been- 

1  Ante,  §37,  Sa    And  see  Vol.  I.  §631         >  Bramwell  v.  Bramwell,  3  Hag.  £c. 
et  leq.  618,  5  £ng.  £c.  232,  238,  239. 
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entitled  to  found  a  suit  upon  the  incestuous  adultery,  for  she 
had  bargained  away  her  right  to  do  so,  and  the  bargain  was  one 
which  the  court  would  uphold.^  But  the  second  sheet  of  the 
agreement,  which  was  signed  at  the  same  time,  begins  thus :  — 
'  Note.  —  The  agreement  or  contract  on  page  1  of  this  sheet  binds 
me  only  so  long  as  you  remain  true  to  me  in  love  and  duty,'  &c. ; 
and  it  ends :  *  I  give  you  the  hope  of  regaining  me,  as  an  incen- 
tive to  good  and  useful  effort ;  but,  should  I  not  be  satisfied  with 
your  future  conduct,  this  hope  gives  you  no  claim.'  The  first 
sentence  in  this  second  page  seems  to  me  to  be  the  most  important 
part  of  the  agreement.  It  provides  that  the  agreement  contained 
in  the  first  page  shall  only  be  binding  on  the  wife  as  long  as  the 
husband  remains  true  to  her."  In  the  facts  of  this  case,  he  after- 
ward committed,  not  incestuous,  but  common  adultery.  The 
learned  judge  goes  on :  ^^  Without  sa3dng  what  other  conditions 
these  words  may  include,  I  think  it  would  be  impossible  for  the 
court  to  hold  that  they  do  not  include  a  condition  that  he  shall 
not  be  guilty  of  adultery.  I  cannot  say  that  the  respondent, 
having  been  guilty  of  adultery,  did  remain  ^  true  to  the  petitioner 
in  love  and  duty.'  "  Consequently  a  decree  nisi^  dissolving  the 
marriage  for  the  condoned  incestuous  adulteiy,  was  entered  in 
favor  of  the  wife.'  Now,  this  particular  condition  was  not  con- 
trary to  the  law  or  its  policy,  or  variant  from  the  "  conjugal  kind- 
ness "  clause  of  the  condition  which  the  law  implies.  And  it  was 
admitted  that  the  decision  was  not  different  from  what  it  would 
have  been  if  the  condonation  and  its  terms  had  not  been  hy 
express  words.  But  a  question  unlike  this  will  arise  whenever  a 
divorce  suit  is  sought  to  be  barred  or  aided  by  an  agreement  at 
variance  with  the  law.  Returning  now  to  the  law's  condition,  — 
§  63.  Condition  in  Xiegal  Principle.  —  Looking  for  the  reasons 
whence  the  law  derives  the  condition,  as  a  means  for  ascertaining 
what  it  is,  we  have  the  following.  The  presumption  of  condona- 
tion from  cohabitation  is  an  expression  of  the  probable  fact,  yet 
is  made  conclusive  by  technical  rule.^  The  condition  which  the 
law  attaches  thereto  is  founded  in  true  legal  doctrine,  as  already 
explained ;  ^  but  the  exact  form  of  such  condition  is  created  by 

^  See  Vol.  I.  §  634  a ;  Rowley  v.  Bow-         *  Newsome  v.  Newsome,  Law  Bep.  2 
ley,  Lav  Bep.  1  H.  L.  Sc.  OS,  3  Swab.  &    P.  &  M.  306,  312,  313, 1  Eng.  Rep.  241. 
T.  33S,  4  Swab.  &  T.  137.  •  Ante,  §  33.  36-38. 

«  Ante,  §  63. 
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the  law  as  one  of  its  fictions.  Now,  when  the  law  creates,  as  it 
frequently  does,  a  fiction  to  subserve  justice,  it  gives  it  the  shape 
it  deems  best  adapted  to  this  end.  What  shape  should  the  condi* 
tion  in  condonation  assume,  to  make  it  efficient  for  good  ?  By  the 
commission  of  a  matrimonial  offence,  an  unrest  is  produced  in 
the  mind  of  the  injured  party  ;  and,  though  such  party  might  be 
willing  to  give  the  other  a  trial  of  future  fidelity,  if  sure  of 
retaining  his  remedy  should  it  fail,  he  would  not  otherwise  be 
willing.  What,  therefore,  would  the  injured  party,  looking  at 
the  question  in  the  light  of  reason,  deem  to  be  a  failure  ?  Would 
he  look  merely  at  what  the  law  had  already  set  down  as  cause 
of  divorce?  Would  he  not  rather  deem  the  withdrawal,  by  the 
other,  of  conjugal  kindness,  to  such  an  extent  as  practically  to 
destroy  the  peace  which  is  sought  in  the  marriage  relation,  to  be 
a  failure  ?  On  the  other  hand,  the  erring  one,  conscious  of  error, 
should,  for  the  very  reason  of  his  past  misdeeds,  be  particularly 
carefid  to  do  exactly  right  afterwaixl.  And  unless  this  were 
understood  to  be  the  true  legal  view  of  condonation,  who,  knowing 
the  law,  would  dare  to  condone  ?  There  may  be  some  practical 
difiiculty  in  applying  this  doctrine ;  yet  the  doctrine  itself  rests 
in  reason,  and,  it  is  submitted,  in  the  better  authority  also. 

§  64.  One  Matrimonial  Offence  reviving  Another.  —  We  have 
already  seen,  that  an  offence  which  is  cause  for  a  limited  divorce 
ought  to  revive  a  condoned  one  for  which*  the  law  dissolves  the 
marriage,  and  that  by  the  better  opinion  it  does.^  This  anchor- 
age ground  is  believed  to  be  absolutely  firm,  —  in  reason,  it  is,  — 
vet  no  one  can  predict,  that,  under  changing  views  of  shifting  in- 
cumbents of  the  bench,  it  may  never  give  way.  Thus,  in  the  Eng- 
lish Divorce  Court,  the  learned  judge  ordinary.  Cress  well,  said : 
^^  The  cases  cited  establish,  that,  if  a  marital  offence  which  might 
have  been  the  foundation  of  a  sentence  in  a  matrimonial  court  has 
been  condoned,  it  is  revived  by  any  subsequent  offence  which  might 
itself  have  been  the  ground  of  a  sentence  of  divorce  a  mensa  et  thoro  ; 
and  this  on  the  ground,  that  condonation  is  always  assumed  to  be 
conditional,  and  the  condonation  extends,  not  only  to  a  repetition 
of  the  same,  but  of  any  other  marital  offence  which  falls  within 
the  cognizance  of  a  matrimonial  court."'  Yet  only  five  days 
afterward,  the  same  learned  judge  stated  it  to  be  a  ^*  curious  ques- 

1  Ante,  §  57 ;  Warner  v.  Warner,  4  *  Palmer  v.  Palmer,  2  Swab.  &  T.  61, 
Stew.  Ch.  226.  02. 
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tion/'  which  he  did  not  pass  upon,  whether  the  husband's  bigamy, 
under  the  divorce  statute,  would  be  revived  by  his  subsequent 
adultery  or  cruelty.^  Surely  it  ought  not  to  be  doubted  that  the 
commission  of  any  one  matrimonial  offence  will  revive  any  other 
one  which  has  been  condoned  ;  otherwise  the  conditional  quality 
of  condonation  itself  would  be  only  theoretical,  it  could  have 
little  or  no  practical  effect  in  the  administration  of  justice. 

§  65.  Cohabiting  under  Partial  Knowledge.  —  Returning  to  the 
question  of  cohabiting  under  a  partial  knowledge  of  the  delin- 
quent's guilt,^  a  new  form  of  the  question  arose  in  the  English 
Divorce  Court ;  and,  while  it  was  not  decided,  there  was  upon 
it  a  distinct  judicial  intimation.  Where  the  wife  seeks  a  divorce 
from  the  bond  of  matrimony  for  the  husband's  adultery  and  cru- 
elty combined,  both  being  by  the  statute  required  as  foundation 
for  this  remedy,  and  it  appears,  that,  after  both  were  in  fact  com- 
mitted, she,  knowing  of  the  cruelty,  but  not  of  the  adultery,  con- 
dones the  former,  —  Is  this  condonation  a  bar,  even  as  respects 
the  cruelty?  The  learned  judge  ordinary.  Cress  well,  was  evi- 
dently of  the  opinion  that  it  is  not.  He  said :  ^^  Adverting  to 
the  acknowledged  principle  that  all  condonations  are  conditional 
and  that  any  subsequent  delinquency  is  a  breach  of  the  condition, 
why  should  it  not  be  held  that  another  branch  of  the  condition 
is,  that  the  wife  has  been  made  acquainted  with  all  her  husband's 
delinquencies,  and  that>  if  she  has  not,  the  right  to  complain  of 
that  which  has  been  condoned  shall  revive,  the  condonation  hav- 
ing been,  in  a  manner,  obtained  under  false  pretences  ?  ^  It  may 
be  said,  that  the  case  of  adultery  differs  from  that  of  cruelty  and 
adultery,  and  that  the  whole  of  the  cruelty,  being  known,  may  be 
well  condoned,  although  nothing  is  known  of  the  adultery.  But 
the  same  is  true  of  adultery  with  A.  and  B. ;  the  whole  of  the  de- 
linquency with  A.  may  be  known.  The  reasons  above  suggested 
are,  therefore,  as  applicable  in  the  one  case  as  the  other."  ^ 

§  66.  In  Principle,  —  the  rule  thus  intimated,  applied  in  a  case 
like  that  before  the  court,  appears  just ;  nor,  thus  applied,  does 
it  seem  in  conflict  with  other  decisions.  For,  in  the  case  then 
under  consideration,  the  wife  was  in  no  degree  cognizant  of  the 
fact  that  she  had  cause  for  a  dissolution  of  the  marriage.     What 

1  Furness  v.  Fumeflt,  2  Swab.  &  T.  68.         «  Dempster  v.  Dempster,  2  Swab.  &  T. 
*  Ante,  §  44.  488, 440. 

s  Ante,  §  53. 
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she  knew  was^  that  a  judicial  separation  was  practicable.  The 
case  is  not,  therefore,  like  the  one  wherein  there  has  been  adul- 
tery with  A  and  B,  and  she  knows  only  of  that  witli  A.  Even 
in  the  latter  circumstances,  the  application  of  the  principle  would 
not  be  unreasonable ;  for  one  might  well  be  willing  to  forgive  a 
single  adulterous  act  with  one  person,  yet  not  a  continuity  of  acts 
"With.  many.  All  recognize  the  distinction  between  a  common 
strumpet  or  rake,  and  one  who  has  erred  in  a  single  instance 
under  special  temptations.  How  the  authorities  are  we  have 
already  considered.^ 

IV.  The  Distinction  between  the  Law  and  the  Evidence. 

§  67.  Pact  for  Jury.  —  When  the  divorce  cause  is  tried  before  a 
jury,  condonation  or  no  condonation  is  a  question  of  fact,  for  the 
jury  to  decide.^    Yet,  — 

Iaw  mingling.  —  Relating  to  this  fact,  there  will  be  more  or  less 
of  law,  to  be  passed  upon  by  the  judge.  And  the  line  which 
here  separates  the  law  and  the  evidence  does  not  lie  so  clear  to 
the  legal  sight  as  it  does  in  some  other  issues.  We  have  seen, 
that,  while  condonation  is  an  act  of  the  mind,  still  the  law  con- 
clusively presumes  it  under  certain  circumstances.^  If,  therefore, 
a  husband  has  voluntarily  cohabited  with  his  wife  knowing  she 
had  committed  adultery  and  he  could  prove  it,  is  the  judge  to 
submit  the  question  to  the  jury,  whether,  in  fact,  there  did  tran- 
spire within  the  husband's  brain  or  breast  the  mental  operation  of 
condoning  ?  ^  It  is  easy  to  answer  this  query  in  the  negative,  by 
saying  that  the  law  conclusively  presumes  condonation  when  co- 
habitation has  under  these  circumstances  taken  place.  But  sup- 
pose the  wife  is  the  complainant,  and  it  appears,  that,  when  she 
and  her  husband  were  in  a  foreign  country,  situated  so  and  so, 
as  the  testimony  explains,  she  for  the  first  time  became  aware  of 
the  existence  of  the  adultery,  yet,  for  reasons  which  .the  testi- 
mony also  unfolds,  continued  to  occupy  the  same  bed  with  him 
untU,  an  opportunity  which  the  testimony  states  in  detail  oc- 
curring, she,  in  so  many  days  after  she  became  cognizant  of  the 

• 

1  Ante,  §  44.  *  In  Keats  v.  Keats,  1  Swab.  &  T.  834, 

'  Peacock  v.  Peacock,  1  Swab.  &  T.  845,  is  given  the  substance  of  a  charge 

188.  to  the  jnr7,  which  it  maj  be  helpful  to 

s  Ante,  1 8&-88,  eS.  consult. 
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adultery,  withdrew  from  his  bed  and  table,^  —  suppose  the  facts 
here  indicated  are  shown  beyond  dispute,  —  What  has  the  judge 
to  do  with  them  ?  what  has  the  jury  ? 

§  68.  How,  In  Prinoiple,  Charge  to  Jury. — To  the  writer  it  seems, 
that,  in  all  cases  wherein  there  is  no  doubt  of  what  did  transpire, 
— no  doubt,  also,  as  to  what  the  party  against  whom  the  condo- 
nation is  set  up  knew  to  have  occurred,  —  no  doubt  as  to  what 
cohabitation,  under  knowledge,  did  take  place,  —  the  question, 
whether  it  worked  a  condonation,  is  of  law  for  the  court,  not  of 
fact  for  the  jury.  Yet  it  will  be  seldom  that  the  issue  and  evi- 
dence will  present  themselves  in  this  way.  There  will  be  testi- 
mony conflicting  or  uncertain,  or  on  the  effect  of  which  the 
parties  will  not  agree,  then,  when  it  is  in,  the  judge  must  state 
to  the  jury  the  general  principles  relating  to  condonation,  and 
tell  them,  that,  if  they  are  satisfied  such  and  such  things  took 
place,  they  must  find  such  a  result ;  if  not,  such  another ;  and  so 
on,  as  in  other  cases  made  up  of  law  and  fact  in  combination. 
StiU,— 

§  69.  In  OeneraL  —  Other  questions,  not  answered  by  the  above 
suggestions,  will  arise.  They  are  not  meant  to  cover  all  possi- 
bilities in  all  cases.  They  conduct  the  reader  as  far  out  from  the 
line  of  adjudication,  and  as  fiir  within  the  region  of  speculation, 
as  the  writer  deems  it  prudent  to  go. 

V.  The  Evidence. 

§  70.  Already.  —  So  much,  under  this  heaid  of  condonation,  has 
the  double  aspect  of  law  and  evidence,  and  the  relation  of  the 
latter  to  the  former  is  so  constantly  essential  to  a  due  under- 
standing of  the  former,  that  most  of  what  belongs  to  this  sub- 
title has  already  been  considered  under  the  others. 

Compared,  as  to  Prooia,  with  ConniTanoe.  —  Condonation  requires 
less  conclusive  evidence  than  connivance ;  because,  in  the  lan- 
guage of  Dr.  Lushington,  it  ^^  may  take  place  without  imputing, 
either  in  the  case  of  a  wife  or  a  husband,  the  slightest  degree  of 
blame ;  especially  in  the  case  of  the  wife,  whose  conduct  might 
be  more  meritorious  from  her  forgiveness  of  injury.  But  con- 
nivance necessarily  involves  criminality  on  the  part  of  the  indi- 
vidual who  connives ;  and,  as  the  blame  sought  to  be  imputed  is 

1  Ante,  §  62. 
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the  more  serious,  so  ought  the  evidence  in  support  of  such  a 
charge  to  be  the  more  grave  and  conclusive."  ^    Still,  — 

AfBrmatively,  An  —  (Knowledge).  —  The  evidence  must,  at  all 
points,  aflRrmatively  establish  the  allegation ;  covering  each  of 
the  several  facts  whereof  condonation  is  compounded.  For 
example,  simply  to  prove  cohabitation  subsequently  to  an  adul- 
tery whereof  condonation  is  set  up,  is  not  enough ;  the  party's 
knowledge  of  it,  while  thus  cohabiting,  must  also  distinctly 
appear.^ 

§  71.  Separation  Deed.  —  Confessions  being  admissible  evidence 
in  these  cases,  a  confession  of  what  will  revive  the  condoned 
offence  may  be  made  or  implied  in  a  deed  of  separation.  Sir 
John  Nicholl  once  said,  referring  to  articles  before  him :  ^^  As  a 
deed  of  separation  upon  mutual  agreement  on  account  of  unhappy 
differences,  though  containing  a  covenant  not  to  bring  a  suit  for 
the  restitution  of  conjugal  rights,  these  articles  would  offer  no  im- 
pediment to  the  husband's  present  suit ;  but,  as  evidence  against 
him  necessarily  implying  a  confession  of  ill  usage  subsequent  to 
the  oondonation,  they  appear  unanswerable,  and  are  a  strong 
acknowledgment  that  the  casus  fcederis  had  occurred.  On  that 
confession  alone,  coupled  with  the  character  of  his  temper  and 
former  acts,  if  the  case  had  even  rested  here,  if  the  parties  had 
never  met  after  the  execution  of  that  deed,  I  should  have  enter- 
tained considerable  doubt,  whether  the  husband  was  entitled  to 
the  aid  of  the  court  to  compel  his  wife  to  return ;  and  whether 
the  court  would  not,  at  least,  dismiss  the  wife,"  —  the  case  being 
one  in  which  he  sued 'for  restitution  of  conjugal  rights,  and  she 
defended  by  setting  up  the. cruelty.'  In  reason,  the  presumption 
of  revival  from  the  mere  fact  of  separation  must  be  slight  What 
comes  from  the  language  of  the  deed  will  vary,  of  course,  with 
the  words  and  with  the  circumstances. 

1  Tnrton  v,  Turton,  8  Hag.  Ec.  888,  6  cumstancM  from  which  it  is  to  be  hif erred, 
Eng.  Kc.  190, 186 ;  ante,  §  14.  require  to  be  of  pregnant  and  indispnta- 

2  Darant  v.  Dnrant,  1  Hag.  Ec.  788,  ble  import."  1  Eras.  Dom.  Rel.  668, 
3  Eng.  Ec.  810,  810;  Fopkin  v.  Fopkin,  1  refers  to  Greenhill  v.  Ford,  2  Shaw  Ap. 
Hag.  Ec.  776,  note,  8  Eng.  Ec.  825,  326.  Cas.  485. 

"  The  preTious  knowledge  of  the  adultery  *  Westmeath  v.  Westmeath,  2  Hag. 
mugt  be  clearly  made  out ;  and  the  dr-    Ec.  Supp.  1, 115, 4  Eng.  Ec.  288, 291. 
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yj.   Statutes  relating  to  this  Subject. 

§  72.  Generally.  —  The  unwritten  law  of  this  subject  has  not 
generally  in  our  States  been  varied  by  statutes.  Most  of  the  pro- 
visions, where  we  have  any,  are  in  affirmance  of  it.     But  — 

North  Carolina.  —  The  North  Carolina  act  has  perhaps  destroyed, 
in  that  State,  the  conditional  quality  of  condonation.  It  pro- 
vides, that,  if  the  husband  has  admitted  his  wife  into  conjugal 
society  after  knowledge  of  the  criminal  fact,  it  shall  be  a  per- 
petual bar  to  a  divorce.  It  is  not  construed  to  deprive  the  hus- 
band of  divorce  for  subsequent  adultery.^ 

Louiaiana.  —  The  civil  code  of  Louisiana  directs,  that  the  divorce 
action  shall  be  extinguished  by  a  reconciliation ;  but  the  party 
may  ^^  bring  a  new  suit  for  causes  arising  since  the  reconciliation, 
and  therein  make  use  of  the  former  motives  to  corroborate  his 
new  action.''  Therefore  sufficient  to  found  a  divorce  must  have 
arisen  subsequently  to  the  reconciliation.^ 

§  73.  Further  of  Btatntea.  — A  search  through  the  statute-books 
of  our  States  might  disclose  a  few  other  provisions  modifying  the 
unwritten  rule.  But  it  is  not  the  purpose  of  these  volumes,  on 
this  subject  or  any  other,  to  supersede  the  necessity  for  each 
practitioner  to  consult  carefully  the  legislation  of  his  own  State. 

1  Collier  v.  CoUier,  1  Dev.  Eq.  856.         >  J.  F.  C.  o.  M.  E.,  6  Rob.  La.  185 ; 

But  in  such  a  case  the  court  might  exer-  Bienyenu  v.  Her  Husband,  14  La.  An.  386. 

else  its  discretion  to  grant  a  divorce  from  See,  as  to  Texas,  Nogees  v.  Nogees,  7 

bed  and  board  only.    lb.    And  see  Earp  Texas,  638. 
V,  Earp,  1  Jones  Eq.  289,  241. 
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CHAPTER  V. 

BEGBIMINATIOK. 

§  74.  Introdaction. 
76-77.  On  what  Principle. 
78-82.  Expositions  of  Doctrine. 
83-^.  Particular  Propositions. 
97-100.  Recriminatory  Wrong  condoned. 

101.  Law  and  Evidence  distinguished. 

102.  ThoEyidence. 

§  74.  How  Chapter  divided.  —  We  shall  consider,  I.  On  what 
Principle  Recrimination  proceeds ;  II.  Expositions  of  the  Doc- 
trine ;  III.  Particular  Propositions ;  IV.  How  where  the  Recrimi- 
natory Wrong  has  been  condoned  ;  V.  The  Distinction  between 
the  Law  and  the  Evidence ;  VI.  The  Evidence. 

I.    On  what  Principle  Recrimination  proceeds. 

§  75.  Plaintiir  in  Fault.  —  Extending  through  the  entire  law, 
bat  variously  modified  according  to  the  particular  issue,  there  is  a 
principle  which  in  general  terms  may  be  expressed  to  be,  that  one 
cannot  have  redress  for  an  injury  done  him  by  another,  if  himself 
in  the  wrong  about  the  same  thing  whereof  he  complains.^  And 
it  will  not  avail  the  plaintiff  that  he  is  less  in  fault  than  the 
defendant :  he  must  come  into  court,  as  the  expression  is,  with 
clean  hands.^    Thus, — 

mastrationa.  —  In  a  suit  for  collision,  resulting  from  the  defend- 
ant's careless  driving,  or  from  an  obstruction  put  by  him  in  the 
highway,  the  plaintiff  must  himself  have  driven  carefully,  or  he 
cannot  recover.^    In  a  suit  for  the  breach  of  a  contract  resting  in 

^  Busht7.Brainard,lCow.  78;  Burckle  Bex   v.  Eden,  Lofft,    72;   Anonymous^ 

p.  Dry  Dock,  2  Hall,  161;  Cassady  u.  Lofft,  814;  Willinck  v.  Davis,  Harper, 

CftTenor,  37  Iowa,  SOO ;  Wilson  v.  Bird,  1  260 ;  Hyatt  v.  Wood,  4  Johns.  160 ;  Boby 

Stew.  Ch.  362.  i;.  West,  4  N.  H.  286;  Freeman  v,  Sedg- 

^  ColUns   V,  Blantem,   8  Wils.  841,  wick,  6  Gill,  28. 
360 ;  Gregg   v,  Wyman,  4  Cush.  822 ;         •  Washburn  w.  Tracy,  2  D.  Chip.  128 ; 
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mutual  and  dependent  covenants,  the  plaintiff,  if  he  would  suc- 
ceed, must  have  kept  his  covenants.^  A  woman  seduced  and  got 
with  child  cannot  maintain  an  action  against  the  seducer  for  the 
injury ;  because,  in  yielding  to  his  embraces,  she  also  was  in  the 
wrong.^  One  who,  in  violation  of  a  statute,  sells  intoxicating 
drinks  without  license,  cannot  have  damages  of  another  for  a  libel 
upon  him  relating  to  his  business  of  violating  the  statute  ;  * 
neither  will  an  action  lie  for  a  libel  on  a  person  concerning  any 
illegal  vocation  which  he  is  following ;  *  nor  for  a  wrong  suffered 
in  a  matter  about  which  the  plaintiff  was  attempting  a  fraud  on 
the  public  ;  ^  nor  to  get  back  money  lost  in  an  unlawful  game  or 
wager  ;  ^  nor  to  enforce  a  contract  or  other  supposed  right  founded 
on  a  violation  of  a  statute  ^  or  of  the  common  law  ;  ®  nor  to  re- 
cover the  rent  of  a  house  which  the  plaintiff  has  let  to  be  used 
for  prostitution.®  If  a  man  negligently  so  leaves  his  own  land, 
upon  which  the  cattle  of  his  neighbor  are  in  the  habit  of  tres- 
passing, that  they  die  in  consequence  of  a  repetition  of  the  tres- 
pass, —  as,  if  he  leaves  maple  syrup  in  his  unenclosed  woods,  and 
they  are  killed  in  drinking  it,^*^  or  carelessly  digs  a  pit,  and  they 
fall  into  it,^^  —  the  owner  of  the  cattle  can  maintain  no  action, 
because  they  were  wrongfully  on  the  land. 

§  76.  Applied  to  Divorce.  —  The  doctrine  which  is  thus  seen 
to  extend  through  the  field  of  our  general  jurisprudence  pre- 
vails equally  in  the  special  divorce  law.  If,  in  the  former,  it  is 
somewhat  variable,  and  in  some  respects  its  exact  form  and  prop- 


Smith  V.  Smith,  2  Pick.  621 ;  Butterfleld 
V.  Forrester,  11  East,  60 ;  Flower  v,  Adam, 
2  Taunt.  314 ;  Lane  v.  Crombie,  12  Pick. 
177;  Harlow  v.  Humiston,  6  Cow.  189; 
Owen  17.  Hudson  River  Railroad,  2  Bosw. 
374.  And  see  Wood  r.  Waterville,  4 
Mass.  422;  Hawkins  v.  Cooper,  8  Car. 
&  P.  473 ;  Williams  v,  Richards,  3  Car.  & 
K81. 

^  Addison  on  Contracts,  202;  Boone 
V.  Missouri  Iron  Co.,  17  How.  U.  S.  340; 
Prothro  v.  Smith,  6  Rich.  £q.  324. 

s  Paul  V.  Frazier,  3  Mass.  71 ;  Hamil- 
ton V.  Lomax,  26  Barb.  615. 

*  Wilbor  9.  Williams,  8  Law  Reporter, 
439.  The  exceptions  reported  to  have 
been  taken  were  afterward  abandoned. 

*  Hunt  V,  Bell,  1  Bing.  1 ;  Manning  v. 
Clement,  7  Bing.  862. 


>  De  Wurtz  v.  Hendricks,  2  Bing.  314. 

«  Perkins  v.  Eaton,  3  N.  H.  152 ;  Mc- 
CuUum  V.  Gourlay,  8  Johns.  147;  How- 
son  V.  Hancock,  8  T.  R.  575 ;  Vandyck  r. 
Hewitt,  1  East,  96.  And  see  Spalding 
V.  Bank  of  Muskingum,  12  Ohio,  544; 
Morgan  v.  Groff,  5  Denio,  364;  Bonner 
V.  Montgomery,  9  B.  Monr.  123 ;  McKin- 
ney  v.  Pope,  3  B.  Monr.  93;  Lyle  i^. 
Lindsey,  5  B.  Monr.  123. 

^  Booth  i;.  Hodgson,  6  T.  R.  405 ;  Ban- 
croft V,  Dumas,  21  Vt.  456;  Fales  r. 
Maybeny,  2  GaUis.  560;  Willinck  v, 
Davis,  Harper,  260. 

B  New  Brunswick  State  Bank  v.  Moore, 
2  Southard,  470. 

*  Girardy  r.  Richardson,  1  Esp.  18. 

w  Bush  ».  Brainard,  1  Cow.  78. 

^i  Blyth  V.  Topharo,  Cro.  Jac.  158. 
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ositions  are  uncertain ;  so,  in  the  latter,  there  are  judicial  conflicts 
and  doubts,  and  some  differences  created  by  legislation.  But,  in 
a  general  wa}',  the  doctrine  is  everywhere  recognized.*  It  consti- 
tuted a  part  of  the  Mosaic  law  of  marriage  and  divorce ;  ^  it  was 
transplanted  from  the  Roman  and  canon  ^  into  our  English  and 
American  law  of  this  subject ;  and  it  has  found  in  the  latter  a 
congenial  soil.  **The  doctrine,"  observes  Lord  Stowell,  "  has  its 
foundation  in  reason  and  propriety.  It  would  be  hard  if  a  man 
could  complain  of  the  breach  of  a  contract  which  he  has  violated ; 
if  he  could  complain  of  an  injury,  when  he  is  open  to  a  charge  of 
the  same  nature.  It  is  not  unfit,  if  he  who  is  the  guardian  of 
the  purity  of  his  own  house  has  converted  it  into  a  brothel,  that  he 
should  not  be  allowed  to  complain  of  the  pollution  which  he  him- 
self has  introduced ;  if  he,  who  has  first  violated  his  marriage 
vow,  should  be  barred  of  his  remedy.  The  parties  may  live 
together,  and  find  sources  of  mutual  forgiveness  in  the  humiliation 
of  mutual  guilt."  *  They  are  ^^ suitable  and  proper  companions."  ^ 
Yet,  though  neither  can  enforce  a  remedy  against  the  other, 
they  are  not  required  to  live  together  contrary  to  the  choice  of 
either  ;  for,  in  England,  the  court  will  not,  in  a  suit  for  the  resti- 
tution of  conjugal  rights,  compel  them.^ 

§  77.  Differences  of  Opinion.  —  Not  only  differences  of  legislative 
and  judicial  opinion  exist  in  our  law,  as  just  intimated,  but 
there  are  those  who  deem  that  the  law  of  divorce  ought  not  to 
accept  the  doctrine  in  any  degree.  There  is  no  form  of  truth,  of 
beauty,  or  of  justice  which  does  never  find  revilers.  Out  of  these 
various  differences  some  difficulties  arise  in  the  discussion  of  this 
subject,  requiring  both  writer  and  reader  to  proceed  with  cautious 
steps. 

Kollity  Suits.  —  In  a  suit  to  have  the  marriage  declared  void, 
sometimes  termed  a  divorce  suit/  questions  of  marital  duty  do 


1  Derby  v.  Derby,  6  C.  E.  Green,  36; 
Angelo  r.  Angelo,  81  HI.  261 ;  Dismukes 
r.  IMsronkeB,  1  Tenn.  Ch.  266 ;  Handy  v. 
Handy,  124  Mass.  394 ;  Home  v.  Home, 
72  N.  C.  630. 

«  Deut.  xxii.  13-19. 

»  Proctor  p.  Proctor,  2  Hag.  Con.  292, 
297  ;  Beeby  v.  Beeby,  1  Hae.  £c.  789, 
8  £ng.  £c.  338;  Leicetter'fl  Case,  dted  1 
Hag.  Con.  148. 

TOL.  II.  6 


*  Beeby  v.  Beeby,  1  Hag.  Ec.  789, 790, 
3  Eng.  £c.  388,  839.  See  2  Greenl.  £v. 
§  52;  Mattox  i;.  Mattox,  2  Ohio,  233. 

*  Chancellor  Walworth,  in  Wood  v. 
Wood,  2  Paige,  108,  111. 

«  Hope  V,  Hope,  1  Swab.  &  T.  94; 
Govier  v.  Hancock,  6  T.  R.  603 ;  Cham- 
bers V.  Chambers,  1  Hag.  Con.  439, 4  Eng. 
Ec.  446,  460  ;  VoL  L  §  771,  806. 

7  Post,  §  226. 
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not  arise.     Hence  to  the  nullity  suit  the  doctrine  ot  re'criminatioii 
is  not  applicable. 

II.   ^jcpositions  of  the  Doctrine. 

§  78.  Defining  Recrimination.  —  A  definition  in  the  law  is,  we 
have  seen,^  legal  doctrine  epitomized.  But  where  the  authorities 
are  at  variance  as  to  what  is  the  particular  legal  doctrine  in 
question,  how  shall  an  author  define  it?  He  has  his  election  of 
three  methods,  first,  to  give  an  alternative  definition  for  each  dif- 
fering opinion  ;  secondly,  to  construct  a  definition  covering  that 
whereon  all  agree,  leaving  the  rest  undefined ;  thirdly,  to  present  in 
a  single  definition  what  he  deems  to  be  the  better  law.  The  last 
is  the  course  which  will  be  here  pursued.  It  will  not  prevent 
explanations  of  such  departures  from  the  better  doctrine  as  the 
books  disclose.     On  this  principle  of  defining,  — 

Reorimination  Defined. —  Recrimination,  in  divorce  law,  is  the 
defence  that  the  applicant  has  himself  done  what  is  ground  for 
divorce  either  from  bed  and  board  or  from  the  bond  of  matrimony. 
It  bars  the  suit  founded  on  whatever  cause,  whether  the  defend- 
ant is  guilty  or  not.     But  — 

§  79.  Franoe  —  Scotland.  —  There  are  systems  of  law,  not  of 
force  with  us,  wherein  no  form  of  the  doctrine  of  recrimination  is 
accepted.  So  was  it  formerly,  and  perhaps  still  is,  in  France. 
The  obvious  reason  is  said  to  be,  that  adultery  in  the  husband  is 
not  there,  like  adultery  in  the  wife,  ground  for  separation.^  Into 
Scotland,  as  into  England,  the  doctrine  was  imported  from  the 
Roman  and  canon  laws,  and  it  prevailed  down  to  a  late  period  ; 
but,  at  last,  the  Scotch  courts  refused  to  recognize  it,  except  as  the 
foundation  for  a  cross-suit.  When  there  are  cross-suits,  a  decree 
will  not  be  pronounced  in  the  first,  until  both  are  ripe  for  judg- 
ment, unless  in  cases  of  unnecessary  delay.  If  both  parties  show 
themselves  entitled  to  the  divorce,  the  court  will,  on  demand  of 
either,  order  the  decree  to  be  entered.  Substantially,  therefore, 
recrimination  is  now  no  bar  to  a  divorce  in  Scotland,  ^'  though 
mutual  guilt  may  affect  patrimonial  consequences.*'^    But  on 

1  Vol.  1. 1 4.  *  Lockhart  o.  Henderson,  Mor.  Diet. 

*  Lord  Stowell, in  Fbnter  v.  Fonter,  1  App.  (Adultery,  No.  1),  1,  2;  1  Eras. 
1  Hag.  Con.  144,  4  Eng.  Be  d68»  800.  Dom.  Bel.  672. 
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these  questions  there  were  some  doubts  as  late  as  1870.  It  was 
then  in  effect  decided,  that  the  court  will  not  proceed  to  the 
decree  in  the  first  action  until  the  second  is  heard  ;  and,  if  both 
are  sustained  by  the  proofs,  simultaneous  sentences  of  divorce 
will  be  pronounced.  And  still  the  collateral  consequences  of 
these  sentences,  giving  each  a  divorce  against  the  other  at  the 
same  instant,  appear  not  to  be  precisely  determined.  Lord  Ard- 
millan,  in  a  series  of  cases,  in  which  these  questions  were  agi- 
tated, protested  against  the  whole  doctrine.  In  one,  he  said: 
^*'  It  is  settled  by  the  case  of  Lockhart  that,  in  an  action  of  divorce, 
recrimination  is  not  a  good  defence,  but  that  the  averments  which 
support  a  charge  of  recrimination  may  be  made  the  foundation  of  a 
counter  action.  But  the  question  whether  decree  shall  be  pro- 
nounced in  both  or  in  either  of  the  mutual  actions  of  divorce  is  a 
different  matter.  I  think  that  there  enters  inherently  and  deeply 
into  the  contract  of  marriage  an  obligation  before  God  and  man 
that  the  contract  shall  be  faithfully  kept  by  both  of  the  contract- 
ing parties.  Divorce  is  in  my  opinion  a  remedy  provided  for  the 
innocent  party,  and  is  not  intended  for  cases  in  which  both 
parties  are  guilty.  There  is  the  highest  authority  in  the  law  of 
England  to  that  effect,  and  the  older  law  of  Scotland  was  to  the 
same  effect ;  and,  unless  it  has  been  otherwise  conclusively 
settled  by  our  more  recent  authorities,  I  am  inclined  to  think 
that  the  old  Scottish  law  is  sound  and  salutary,  and  that  the 
same  principle  will  be  found  to  be  applicable  to  the  law  of  divorce 
in  both  countries."  ^     Returning  to  our  own  law,  — 

§  80.  Matual  Adultery.  —  By  all  opinions,  English  and  Ameri- 
can, one  shown  to  be  guilty  of  adultery  cannot  have  a  divorce  for 
adultery  committed  by  the  other.  And  it  makes  no  difference 
which  was  the  earlier  offence,  or  even  that  the  plaintiff's  followed 
a  separation  which  took  place  on  discovery  of  the  defendant's.* 
It  has  also  been  held,  and  it  is  little  questioned,  that  a  single  act 
of  adultery  is  sufficient  in  bar,  whatever  the  extent  of  guilt  on 
the  other  side.'    But,  — 

1  Brodie  v.  Alexander,  8  Scotch  Sess.  2  Ohio,  233 ;  ChristiaDbcny  v.  Christian- 

C«8.  8d  ser.  854,  856;  Fraser  v.  Walker,  beny,  3  Blackf.  202;  Wood  v.  Wood,  2 

9  Scotch  SeB8.  Cas.  3d  ser.  460;  Fraeer  v.  Paige.  108 ;  2  Kent  Com.  99 ;  Flavell  o. 

Walkec,  9  Scotch  Sese.  Cas.  3d  ser.  1091.  Flavell,  5  C.  £.  Green,  211, 7  C.  E.  Green, 

*  Proctor  ».  Proctor,  2  Hag.  Con.  292 ;  699. 

Britco  V.  Briflco,  2  Add.  £c.  259,  2  Eng.  *  Astlej  v.  Astley,  1  Hag.  Ec.  714,  3 

£e  294 ;  Poyhter  Mar.  &  Div.  222 ;  Smith  Eng.  Ec.  303,  307 ;  3  Greenl.  Ev.  §  52. 
r.  Smith,  4  Paige,  432 ;  Mattoz  v.  Mattox, 
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Farther  In  England.  —  When  we  inquire  what  further  was  the 
English  law  of  the  subject  at  the  time  of  the  settlement  of  this 
country,  so  as  to  be  common  law  with  us,  we  encounter  con- 
siderable difficulty.  What  is  the  law  under  the  English  Divorce 
Act  concerns  us  less.     Prior  to  the  Divorce  Act,  — 

Cruelty  in  Bar  of  Adultery.  —  In  later  years,  it  was  established 
rule  in  the  ecclesiastical  courts,  that  cruelty  could  not  be  pleaded 
in  bar  to  a  charge  of  adultery.^    Yet  — 

Adultery  In  Bar  of  Cruelty  —  ("With  ua).  —  The  converse  had  not 
been  laid  down  ;  namely,  that  the  husband  could  not  defend  the 
wife's  suit  for  cruelty  by  showing  her  adultery;*  indeed  it 
appears  that  he  could,  even  in  England ;  ^  while,  in  this  country, 
it  has  been  distinctly  decided  that  adultery  will  bar  a  divorce  suit 
from  bed  and  board  for  cruelty,*  especially  when  it  is  the  earlier 
in  date.^  Generally  in  States  where  this  question  has  arisen, 
adultery  is  a  cause  of  divorce  from  the  bond  of  matrimony. 

Cruelty  In  Bar  of  Cruelty.  — As  to  whether,  by  the  law  adminis- 
tered in  the  ecclesiastical  courts,  cruelty  would  bar  cruelty,  an 
English  writer  says :  "  It  may  seriously  be  doubted,  whether  a  re- 
crimination of  cruelty  is  a  good  plea  in  answer  to  a  suit  charging 
the  same  offence."  ®  The  question  appears  not  to  have  been  judi- 
cially decided.^ 

Applying  Bngllah  Doctrine  with  ua.  —  These  views  of  the  English 
law  refer  to  a  time  when,  in  England,  there  were  no  judicial  disso- 

^  Harrifl  v.  Harris,  2  Hag.  £c.  876,  4  adultery  the  wife  pleaded  both  adultery 
Eng.  £c.  100,  176;  Cocksedge  o.  Cock-  and  cruelty,  and  the  adultery  was  not 
sedge,  1  Rob.  £c.  90 ;  Scriyener  r.  Sen-  proved  on  either  side,  but  the  cruelty  was 
vener,  cited  1   Rob.  Ec.  92 ;  Eldred  r.  proved,  she  could  then  have  a  decree  of 
Eldred,  2  Curt.  Ec.  376,  7  Eng.  Ec.  144 ;  divorce  for  the  cruelty.    Cocksedge  o. 
Chettle  V.  Chcttle,  3  Phillim.  607.  Though,  Cocksedge,  supra.     See  post,  §  82. 
in  the  ecclesiastical  courts,  cruelty  alone         '  Dillon  v.  Dillon,  3  Curt.  Ec.  86,  7 
was  not  pleadable  in  bar  of  a  suit  for  adul-  Eng.  Ec.  877,  880.    See  Best  v.  Best,  1 
tery,  it  could  be  joined  with  a  plea  of  Add.  Ec.  411,  2  Eng.  Ec.  158,  171;  Ban- 
adultery,  on  the  ground  that  proof  of  it  croft  v.  Bancroft,  4  Swab.  &  T.  84. 
aids  the  proof  of  the  other.    Cocksedge  v.         >  Watkyns  r.  Watkyns,  2  Atk.  96.   See 
Cocksedge,  supra ;  Arkley  v.  Arkley,  8  Grossi  v.  Qrossi,  Law  Rep.  8  P.  &  M.  118. 
Phillim.  500, 1  Eng.  Ec.  461 ;  Forster  v.         ^  Holmes    v.  Holmes,  Walk.   Missis. 
Forster,  1  Hag.  Con.  144,  4  Eng.  Ec.  358,  474;  Johns  v.  Johns,  29  Ga.  718;  Shack- 
360 ;  Eldred  v.  Eldred,  supra.    But  a  de-  ett  v.  Shackett,  49  Vt.  195.    But  see  ob- 
fending  wife  could  not  set  up  the  sole  plea  servation   of    Chancellor  Walworth,  in 
of  her  husband's  cruelty  as  foundation  for  Smith  v.  Smith,  4  Paige,  92 ;  Terhune  v. 
a  divorce  for  it,  should  he  fail  in  proving  Terhune,  40  How.  Pr.  258. 
adultery  against  her.    Scrivener  r.  Scrive-         ^  Bedell  v.  Bedell,  1  Johns.  Ch.  604. 
ner,  cited  1   Rob.  Ec.   92.    And  query,         «  Brandt  Div.  87. 
whether,  wliere  in  answer  to  a  suit  for         ^  But  see  post,  §  82. 
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lations  of  valid  marriage,  and  divorces  from  bed  and  board  were 
only  for  the  two  causes  of  adultery  and  cruelty.  In  our  States, 
generally,  this  condition  of  the  divorce  laws  has  never  been 
known.  In  nearly  every  one  of  them,  adultery  has  always  been 
ground  for  the  judicial  divorce  from  the  bond  of  matrimony. 
In  a  part,  the  divorce  for  cruelty  has  been  the  same  ;  and,  in 
the  rest,  it  has  been  from  bed  and  board.  The  consequence  of 
which  is,  that  the  doctrines  of  the  English  ecclesiastical  courts 
as  to  recrimination,  if  we  knew  more  nearly  than  we  do  what 
they  were  when  our  country  was  settled,  are  still  not  neces- 
sarily law  with  us.  Neither  are  those  of  the  present  Divorce 
Court,  for  they  are  founded  on  late  legislation.  As  to  the 
latter, — 

§81.  Present  Bnglish  Law — (Divorce  Act).  —  The  Act  estab- 
hshing  the  Divorce  Court  has  the  following  :  "  In  case  the  court 
shall  be  satisfied  on  the  evidence  that  the  case  of  the  petitioner 
has  been  proved,  and  shall  not  find  that  the  petitioner  has  been 
in  any  manner  accessory  to  or  conniving  at  the  adultery  of  the 
other  party  to  the  marriage,  or  has  condoned  the  adultery  com- 
plained of,  or  that  the  petition  is  presented  or  prosecuted  in 
collusion  with  either  of  the  respondents  [that  is,  either  with  the 
wife,  supposing  the  husband  to  be  the  complainant,  or  with  the 
particeps  criminis  in  her  adultery],  then  the  court  shall  pronounce 
a  decree  declaring  the  marriage  to  be  dissolved  :  Provided  always, 
that  the  court  shall  not  be  bound  to  pronounce  such  decree  if  it 
shall  find  that  the  petitioner  has  during  the  marriage  been  guilty 
of  adultery,  or  if  the  petitioner  shall,  in  the  opinion  of  the  court, 
have  been  guilty  of  unreasonable  delay  in  presenting  or  prosecut- 
ing such  petition,  or  of  cruelty  towards  the  other  party  to  the 
marriage,  or  of  having  deserted  or  wilfully  separated  himself  or 
herself  from  the  other  party  before  the  adultery  complained 
of,  and  without  reasonable  excuse,  or  of  such  wilful  neglect 
or  misconduct  as  has  conduced  to  the  adultery."  ^  As  to 
which,  — 

Discretion  of  Court.  —  There  is,  the  reader  perceives,  a  dis- 
tinction between  the  defences  mentioned  in  the  body  of  this 
statute  and  those  in  the  proviso.  Recrimination,  therefore,  under 
the  words  "shall  not  be  bound  to  pronounce  such  decree,"  is  not 
a  bar,  if,  in  the  particular  instance,  the  court  in  its  discretion 

1  Stat  20  &  21  Vict  c.  85,  §  81. 
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deems  it  should  not  be.'  Something  of  the  course  of  decision 
relating  to  this  may  be  helpful  with  us  ;  as,  for  example,  — 

§  82.  Disoretion  JodloiaL  —  The  discretion  is  not  an  authority 
to  the  individual  judge  to  do  as  he  pleases,  but  a  judicial 
discretion  to  be  exercised  by  rule.^  Proceeding,  therefore,  by 
rule,  — 

Adtdtery  In  Bar.  *i-  If  the  complaining  party  has  been  guilty  of 
adultery,  even  though  committed  after  suit  brought,  or  after  a 
decree  nisi  dissolving  the  marriage,  but  before  it  is  made  absolute, 
the  court  will  not,  in  general,  grant  the  divorce.^  Yet  where 
there  is  some  special  fact,  taking  the  particular  case  out  of  the 
reason  of  the  general  rule,  and  sufficiently  calling  for  clemency, 
it  will  act  notwithstanding  the  recriminatory  plea.^  Thus  it  did 
where,  after  a  decree  nisi  was  pronounced  and  before  it  was  made 
absolute,  the  petitioner  entered  into  a  formal  marriage  and 
cohabited  under  it,  supposing  himself  authorized  thereto  by  the 
decree  ;  the  court,  being  satisfied  of  liis  good  faith,  and  bonorfide 
belief  that  the  marriage  was  definitively  dissolved,  made  the  decree 
absolute.  ^^  It  has  been  said,"  observed  the  judge  ordinary,  ^^  that 
ignorance  of  the  law  is  no  excuse.  That  is  true,  and  this  petition 
must  have  been  dismissed  unless  the  court  had  had  a  discretiou 
given  to  it.  But  when  the  court  has  a  discretion,  the  petitioner's 
ignorance  of  the  law  may  properly  be  considered.  Now  the  statute 
says  that  the  court  shall  not  be  bound  to  pronounce  such  decree 
if  it  shall  find  that  the  petitioner  has  during  the  marriage  been 
guilty  of  adultery ;  in  other  words,  it  gives  the  court  a  discre- 
tion.*' ^  It  may  be  added,  that  the  defect  in  the  marrii^e  ^  was 
cured  by  this  proceeding  ;  for,  when  a  decree  nisi  is  made  abso- 
lute, it  dissolves  the  marriage  as  from  the  time  when  such  de- 
cree was  entered.^  Another  exceptional  instance  occurred  in  a 
wife's  suit,  where,  her  adultery  being  set  up  in  recrimination,  it 


*  MoCord  ».  McCord,  Law  Rep.  8  P. 
&  M.  237,  230 ;  Coleman  v,  Coleman,  Law 
Rep.  1  P.  &  M.  81,  83;  Conradi  t;.  Con- 
radi,  Law  Rep.  1  P.  ft  M.  614,  519, 
620. 

<  Vol.  I.  §  307  a,  830  et  seq.;  Morgan 
V.  Morgan,  Law  Rep.  1  P.  &  M.  644. 

s  Hulse  V.  Hulse,  Law  Rep.  2  P.  &  M. 
260 ;  Barnes  v.  Barnes,  Law  Rep.  1  P.  &  M. 
572;  Robinson  v.  Robinson,  2  P.  D.  75; 
Rayenscrof t  o.  Ravenscroft,  Iaw  Rep.  2 
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P.  &  M.  876 ;  McCord  v.  McCord,  Law 
Rep.  3  P.  &  M.  237. 

*  Morgan  v.  Morgan,  supra ;  Conradi 
V.  Conradi,  Law  Rep.  1  P.  ft  M.  614,  622. 

•  Noble  V.  Noble,  Law  Rep.  1  P.  ft  M. 
601,  603.  And  see  Joseph  v.  Joeeph,  34 
Law  J.  N.  8.  Mat  06.  Contra,  in  Massa- 
chusetts, Moors  9.  Moors,  121  Mass.  232. 

«  Vol.  L  J  287  a,  209. 
^  Prole  0.  Soadj,  Law  Rep.  3  Ch.  Ap. 
220. 
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was  proved ;  but,  the  court  being  satisfied  it  was  committed 
substantially  under  compulsion  from  her  husband,  she  had  the 
divorce.^ 

Cruftlty  In  Bar.  —  The  statute  gives  the  court  the  discretion  to 
withhold  the  decree  dissolving  the  marriage  when  satisfied  that  the 
petitioner  has  been  guilty  of  "  cruelty  towards  the  other  party."  ^ 
It  would  seem,  but  it  may  not  be  certain,  that  the  court  will  as  a  gen- 
eral rule  refuse  this  divorce  for  adultery  when  the  less  offence  cru- 
elty is  proved  against  the  petitioner.^  But  under  special  facts  of  this 
sort,  after  the  jury  had  found  the  petitioning  husband  to  be  guilty 
of  cruelty,  and  the  defending  wife  to  have  committed  adultery, 
he  was  allowed  his  divorce.  Said  Cresswell,  J.,  speaking  for  the 
whole  court :  ^^  The  court  has  now  to  exercise  the  discretion  given 
it  by  the  31st  section.  If  there  were  reason  to  believe  that  the 
misconduct  of  the  wife  had  been  caused  by  the  misconduct  of  the 
husband,  it  would  have  exercised  that  discretion  by  refusing  a 
decree  for  dissolution  of  marriage ;  but  it  rather  appears  that  the 
wife's  drunken  habits  were  the  cause  of  the  cruelty  of  which  the 
jury  have  found  the  husband  guilty.  We  think,  under  these  cir- 
cumstances, that  we  ought  to  make  a  decree  for  dissolution  of  the 
marriage.*'  * 

Cruelty  and  Adultery  aside  from  Statute  —  (Bed  and  Board).  — 
The  above  statute  does  not  extend  to  divorces  from  bed  and 
board.  We  have  seen  how  cruelty  and  adultery,  in  bar,  were 
severally  regarded  in  the  ecclesiastical  courts.^  In  the  Divorce 
Court,  where  the  wife  sued  for  a  judicial  separation  on  the  ground 
of  cruelty,  and  the  husband  set  up  her  adultery  in  recrimination, 
—  a  case  not  within  the  statute,  —  Sir  C.  Cresswell  held  the  bar 
to  be  sufficient.  And  he  observed  :  ^^  I  think  that  a  wife  guilty 
of  adultery  cannot  be  a  petitioner  in  this  court  on  the  ground  of 
any  matrimonial  offence  of  the  husband."  ^  And  if  her  suit  is 
based  on  his  adultery,  which  she  proves,  she  cannot  have  a 
judicial  separation  for  it,  when  she  has  been  guilty  of  cruelty, 
desertion,  and  wilful  neglect  conducing  to  the  ftdultery.^    So  also 

>  Coleman  v.  Coleman,  Law  Bep.  IF.         ^  Fearman  v,  Fearman,  1  Swab.  &  T. 

&  M.  SI ;  ante,  f  44  a.  601,  602. 

<  Ante,  §  81.  .         •  Ante,  { 80. 

*  BatcUfl  V.  Ratcliff,  1  Swab.  &  T.*         •  Drnmraond  v.  Drnmmond,  2  Swab. 

467, 47a    And  see  Haswell  v.  Ha«well,  1  &  T.  269,  274. 

Swab.  &  T.  502 ;  Hope  v.  Hope,  1  Swab.         7  Borcham  v.  Boreham,  Law  Rep.  1 

&  T.  94,  as  to  which  see  post,  §  87,  note.  F.  &  M.  77. 
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it  would  appear,  though  the  question  is  not  adjudged,  that,  if  the 
husband  has  been  guilty  of  cruelty  and  desertion,  he  cannot  have 
even  a  judicial  separation  on  account  of  his  wife's  adultery.^ 

Desertion,  and  Conduct  contributing  to  Adultery.  —  The  statute 
makes  these  discretionary  bars  to  dissolution.^  And  generally 
the  discretion  will  be  exercised  to  render  them  such.  On  the 
mere  naked  fact  appearing,  that  a  petitioning  husband  deserted 
his  wife  and  tlien  she  committed  adultery,  the  court  refused  his 
prayer  to  dissolve  the  marriage.  "  Nothing,"  said  Lord  Penzance, 
"  is  more  likely  to  conduce  to  adultery  than  throwing  a  young 
wife  on  the  world  without  the  protection  of  her  husband."  *  In 
another  case,  a  man  having  married  a  prostitute  with  whom  he 
was  on  terms  of  unlawful  intimacy,  then  having  sent  her  away 
from  under  his  protection,  against  her  will,  to  live  where  she  was 
exposed  to  temptation  and  where  she  actually  committed  adultery, 
the  court  would  not  grant  him  a  divorce  for  this  adultery.*  But 
where,  in  such  a  case,  a  man  separates  from  his  wife  for  a 
reasonable  cause,  he  can  have  a  divorce  for  subsequent  adultery  ;  ^ 
a  fortiori^  therefore,  it  is  the  same  in  the  ordinary  case.^  In  mis- 
conduct conducing  to  adultery  is  not  included  mere  carelessness, 
not  amounting  to  recklessness ;  "^  nor  is  crime,  for  which  the 
party  is  by  the  law  separated  from  the  other  in  punishment, 
though  otherwise  the  adultery  would  not  have  been  committed.* 

III.   Particular  Propositions. 

§  88.  Here. —  Having  thus  taken  a  view  of  the  general  doctrine 
of  recrimination,  and  seen  how  it  is  held  in  the  country  whence 
our  laws  are  derived,  we  shall  now  look  more  particularly  into 

^  Lempriere  v.  Lempriere,  Law  Bep.         ^  Dering  v.  Dering,  Law  Bep.  1  P.  & 

1  P.  &  M.  660.  M.  631. 

^  Ante,  §  81.  *  Cunnington  v.  CuDnington,  1  Swab. 

*  Yeatman  r.  Yeatman,  Law  Bep.  2  &  T.  476.  See  Townsend  v.  Townsend, 
P.  &  M.  187,  188.  Of  a  like  sort  is  Jef-  Law  Bep.  3  P.  &  M.  129.  And  see 
freys  v.  Jeffreys,  3  Swab.  &  T.  403.  further  on  the  subject  of  this  section, 

*  Baylis  v.  Baylis,  Law  Bep.  1  P.  &  Bancroft  v.  Bancroft,  4  Swab.  &  T.  84 ; 
M.  306.  St.  Paul  v.  St.  Paul,  Law  Bep.  1  P.  & 

*  Proctor  w.  Proctor, 4  Swab.  &  T.  140.  M.  739;  Plumer  »..Plumer,  4  Swab.  & 
See  McCord  v.  McCord,  Law  Bep.  3  P.  T.  267  ;  Whitmore  v.  Whitmore,  Law 
&  M.  237.  Bep.  1  P.  &  M.  06 ;  Conradi  i;.  Conradi, 

*  Ousey  V.  Ousey,  Law  Bep.  8  P.  &  Law  Bep.  1  P.  &  M.  614. 
M.  22B;  Daries  v.  Davies,  3  Swab.  &  T. 
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the  minuter  questions  in  our  own  jurisprudence.     Agreed  are  all 
the  authorities,  English  and  American,  as  to  — 

Adultery  in  Recrimination.  —  As  general  rule,  no  one  can  any- 
where have  a  divorce,  whether  from  bed  and  board  or  from  the 
marriage  bond,  for  any  cause,  if  himself  guilty  of  adultery.^ 
Only  this  being  universally  clear,  there  remain  various  — 

Questions  of  Donbt.  —  These  may  be  reduced  to  the  following : 
First,  whether,  in  the  single  State  or  two  wherein,  as  formerly  in 
England,  judicial  divorces  are  only  from  bed  and  board,  and  only 
for  adultery  and  cruelty,  the  rule  which  rejects  a  recriminatory  plea 
of  cruelty  in  answer  to  a  charge  of  adultery^  shall  be  followed; 
secondly,  whether,  where  the  divorce  is  from  the  bond  of  matri- 
mony, for  adultery  or  any  other  cause  made  sufficient  by  statute, 
the  defendant  can  plead  in  recrimination  any  matrimonial  offence 
which  is  ground  only  for  separation  from  bed  and  board ;  thirdly, 
whether,  when  several  offences  —  such  as  adultery,  cruelty,  de- 
sertion, and  the  like  —  are  each  cause  for  divorce  from  the  bond 
of  matrimony,  a  plea  of  any  one  of  them  will  be  good  in  bar  of 
a  suit  founded  on  any  other  of  them.  Let  us  examine  these 
questions  in  their  order. 

§  84.  First.  Where  the  divorce  is  from  bed  and  boards  as  it  was 
formerly  in  England  for  advltery  and  cruelty  respectively^  is  the 
former  English  rule  whereby  cruelty  is  not  a  bar  to  the  adultery 
suit  to  be  followed  f 

Answer.  —  No.  The  correct  rule  is,  that,  where  each  of  the 
married  parties  has  committed  a  matrimonial  offence  which  the 
law  has  made  ground  for  divorce  in  favor  of  the  other,  so  that 
when  one  asks  for  this  remedy  the  other  is  equally  entitled  to  the 
same,  whether  the  offences  are  the  same  or  not,  the  court  can 
grant  the  prayer  of  neither.  For  this  there  are  various  reasons. 
A  conclusive  one  in  principle  is,  that,  the  law  having  made  the 
consequences  of  the  divorce  different  according  as  it  is  given  to 
the  one  party  or  the  other,  to  give  it  to  both  is  impossible,  because 
the  one  decree  would  conflict  with  and  destroy  the  other.  So 
that  the  statute,  authorizing  the  divoroe  and  fixing  the  conse- 
quences, and  omitting  to  prefer  the  one  offence  or  party  over  the 
other,  by  necessary  construction  forbids  divorce  either  to  both,  or 
to  one,  to  the  exclusion  of  the  other's  rights.^  As  to  the  decisions, 
and  further  of  the  doctrine,  — 

1  Ante,  §  80, 82.  >  Ante,  §  80.  >  Post,  f  03. 
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Ancient  Dootrina  —  Considerable  investigation  has  failed  to  pro* 
duce  any  evidence  satisfying  the  writer,  that  the  rule  whereby 
cruelty  is  not  a  bar  to  an  adultery  suit  for  divorce  ^  had  any  ex- 
istence in  England  prior  to  the  emigration  of  our  forefathers  to 
this  country.  If  it  had  not,  the  authorities  from  the  English 
books  are  not  binding  upon  us.  The  doctrine  of  recrimination  is 
laid  down  by  Ayliffe,  referring  to  two  decretals,  or,  in  the  lan- 
guage of  our  own  law,  decisions,  of  Pope  Gregory  IX.  ;^  in  the 
first  of  which  it  was  simply  held,  that  a  plaintiff  who  has  com- 
mitted adultery  cannot  have  a  divorce  by  reason  of  the  defend- 
ant's adultery ;  in  the  second,  that,  where  a  separation  from  bed 
and  board  has  been  had  on  the  ground  of  adulteiy,  it  shall  be 
vacated,  and  the  parties  cindered  to  return  to  cohabitation,  if  after- 
ward the  complainant  himself  commits  adultery.^  And  Ayliffe 
proceeds  to  say,  that,  ^^  since  there  are  some  misdemeanors  that 
are  taken  away  by  mutual  compensation,  of  which  adultery  is 
one,  a  compensation  may  be  made  of  this  crime ;  for  it  is  unjust 
for  one  person  to  judge  of  another,  and  not  give  another  leave  to 
judge  of  himself."^  Oughton  states  the  doctrine  thus:  Compen" 
iatio  crimini%  esty  si  para  rea  prohaverit  partem  agentem  etiam  adul'^ 
terium  commissiBse  absolvenda  est  pars  rea^  qaoad  petita  in  lihello 
partis  agentis.^  But  this  goes  no  further  than  to  confirm  the  uni- 
versally received  doctrine,  that  adultery  may  be  set  up  in  bar  of 
a  divorce  suit  for  adulter3^  It  does  not  deny,  or  intimate,  or 
give  reasons  leading  to  the  inference,  that  cruelty  will  not  have 
the  same  effect  in  bar.  Why  not?  It  was  attended  by  the  same 
consequences. 

§  85.  Zn  Booiasiaatioal  Cximlnal  Suit  -^  This  doctrine  of  compen- 
sation was  not  applied,  in  the  ecclesiastical  law,  to  the  criminal 
suit  for  the  punishment  of  adultery.  ^^  Where,"  said  Liord 
Stowell,  "a  wife  is  prosecuted  criminally  for  adultery,  not  for 
divorce,  but  ad  publicam  vindiotam^^^  the  adultery  of  the  husband 
'^  cannot  be  pleaded ;  for  there  the  public,  not  the  husband,  is 
the  injured  party,  and  it  can  be  no  excuse  for  the  wife's  breach 
of  the  good  order  of  society  that  her  husband  had  done  so  before 

1  Ante,  §  80.  ejutdem  ciiminiB  pftrticeps,  ant  ptriter 

^  Lib.  4,  tit  19,  c.  4  &  6,  Corp.  Jnr.  adulterans ;  aut  adulterio  alteriiu  pn»- 

Can.  p.  221  of  the  Decretals.  bens."    De  Divortio,  lib.  10,  disp.  5^ 
'  Sanchez  states  the  doctrine  of  re-         *  Ayl.  Parer.  226. 

crimination  to  be,  "  Quia  alter  conjuz  est         *  Oughton,  tit.  214. 
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her,  whatever  it  might  be  in  a  mere  civil  prosecution,  instituted  by 
himself."  * 

Ib  Divorce  Suit  —  (Htstorioal,  as  to  Cruelty  in  Bar).  —  The  first 
trace  of  judicial  opinion,  as  seen  in  the  reports,  upon  the  further 
question,  whether  cruelty  will  bar  a  divorce  suit  for  adultery, 
appears  to  be  in  some  observations  which,  in  1790,  this  learned 
judge  made  in  the  same  case  with  the  above  as  follows:  ^^A 
third  plea  of  defence  offered,  but  with  less  effect,  is,  that  his 
treatment  of  his  wife  was,  as  it  really  appears  to  have  been, 
marked  with  unkindness  and  disaffection.  I  say  with  less  effect, 
because  if  the  course  of  unkindness  was  such  as  the  law  would 
notice,  the  remedy  is  not  that  to  which  she  has  unhappily  re- 
sorted, but  an  application  to  this  court  for  the  protection  of  a 
separation  by  reason  of  cruelty.  And  if  the  ill  treatment  is  not 
of  that  gross  kind  against  which  the  law  would  relieve  in  this 
foroL,  still  she  is  not  to  find  her  remedy  in  the  contamination  of 
her  own  mind  and  person,  but  in  the  purity  of  her  own  conduct, 
and  in  a  dignified  submission  to  an  undeserved  affliction."  '  And 
two  years  subsequently,  in  another  case,  he  observed :  ^^  Indiffer- 
ence, ill  behavior,  or  cruelty  is  not  pleadable  in  a  suit  for  adul- 
tery ; "  that  is,  in  bar  of  the  suit.  "  It  will  not  juBt^y  her  criminal 
nueonduety^  These  cases,  it  is  perceived,  are  not  only  subse- 
quent in  date  to  the  settlement  of  this  country,  but  subsequent 
to  the  Revolution. 

§  86.  Later.  —  Passing  down  the  line  of  time,  we  come  next, 
in  1810,  to  a  case  wherein  we  find,  from  the  same  accomplished 
judge,  a  dictum  which  has  been  the  basis  of  all  subsequent  judi- 
cial determination  on  this  question.  It  is  material,  not  only  as 
giving  the  reasons  whereon  the  later  English  rule  was  placed  by 
the  courts ;  but  also  as  shovmig,  that  this  first  judicial  expounder 
or  promulgator  of  it,  who  probably  knew  more  of  what  had  gone 
before  than  almost  any  other  ecclesiastical  judge,  did  not  consider 
it  then  settled  on  authority.  He  said :  ^^  On  this  plea,  the  ques- 
tion might  arise,  whether  a  party  would  be  entitled  to  bar  her 
husband  from  his  remedy  of  divorce  for  adultery,  proved  against 
her,  by  the  plea  of  cruelty  ?    I  am  inclined  to  think  that  she  would 

1  Fonter  v.  Fortter,  infra.    And  see,         '  Fortter  v.  Fortter,  1  Hag.  Con.  144, 
for  Ulustratire  matter,  1  Buhop  Crim.    4  Eng.  £c.  368,  860,  SSl. 
Law,  {  340, 341.  *  Moorsom  v.  Moortom,  3  Hag.  £c. 

87,  5  Eng.  £c  28, 30. 
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not.  It  is  certain  that  the  wife  has  a  right  to  say,  *  You  shall 
not  have  a  sentence  against  me  for  adultery,  if  you  are  guilty  of 
the  same  offence  yourself.'  The  received  doctrine  of  compensa- 
tion would  have  that  effect,  because  both  parties  are  in  eodem 
delicto  ;  but  this  is  not  so  in  recrimination  of  cruelty  ;  the  delic- 
tum is  not  of  the  same  kind.  If  the  wife  was  the  prior  petens 
in  a  suit  of  cruelty,  I  do  not  know  that  she  would  be  barred  by 
a  recrimination  of  that  species ;  for  the  consideration  would  be 
very  different.  The  court  might  not  oblige  her  to  cohabitation 
which  would  be  dangerous.  Here  the  husband  is  a  prior  petens 
in  a  suit  of  adultery,  and  I  take  the  general  doctrine  to  be,  that 
a  wife  cannot  plead  cruelty  as  a  bar  to  divorce  for  her  violation 
of  the  marriage  bed."  ^  Upon  this  Dr.  Lushington  has  observed : 
^^I  candidly  say,  I  entertain  doubts  whether  the  reason  given  is 
the  most  satisfactory  that  could  be  adduced  ;  because,  if  this 
effect  arises  out  of  the  difference  in  the  nature  of  the  two  offences, 
it  follows  i  converBOy  that,  where  the  wife  has  brought  a  suit  on 
account  of  cruelty,  the  husband  cannot  plead  her  adultery  in  bar, 
a  proposition  which  I  am  not  aware  has  ever  been  laid  down  in 
these  courts."  ^  But  in  a  later  case  he  seems  to  have  yielded  to 
this  reasoning  of  Lord  Stowell.^    Now,  — 

§  Sf.  Obaervations  hereon.  —  In  the  flexible  practice  of  the 
ecclesiastical  courts,  a  defendant  who  pleaded  in  defence  what 
also  entitled  him  to  original  relief,  could  have  the  latter  when 
afterwEird  his  allegation  was  sustained  by  the  proofs,  the  same  as 
though  he  were  plaintiff.^  If,  then,  in  a  mutual  controversy,  the 
one  party  showed  ground  of  divorce  for  adultery,  and  the  other 
ground  of  divorce  for  cruelty,  where  the  law  had  given  exactly 
the  same  effect  to  the  one  offence  as  to  the  other,  it  is  difficult  to 
see  by  what  rule  the  judge  could  discriminate  between  the  two. 
Neither  the  foregoing  cases  nor  any  others  have  pointed  out  any 
proper  rule.  Should  it  be  said  to  be,  that  the  graver  offence  will 
take  precedence,  the  answer  is,  that,  as  the  judicial  eye  should 
view  the  two,  neither  is  the  graver.  If  it  is  contended  that 
adultery  is  the  graver,  the  reply  is,  that  whether  it  is  or  not  is 
matter  of  opinion.     One  judge  may  think  it  is,  another  the  reverse. 

1  Chambers  v,  Chamben,  1  Hag.  Con.         *  Cocksedge  v.  Cocksedge,  1  Bob.  Ec. 

430,  4  £ng.  £c.  445,  461.  90,  02. 

<  Dillon  V.  Dillon,  8  Curt.  Ec.  86,  7         «  FoBt,  §  810. 
Eng.  Ec.  877,  880 ;  ante,  §  80. 
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But  no  judge  is  entitled  to  administer  for  law  his  personal  opin- 
ions.^ The  law  treats  the  two  alike,  and  the  court  sits  to  admin- 
ister the  law ;  therefore  it  is  to  treat  them  respectively  as  the  law 
does.  But  if  we  assume  that,  when  this  country  was  settled,  the 
doctrine  which  gives  precedence  to  adultery  was  established  law 
in  England,  we  ought  seriously  to  inquire,  whether  our  forefathers 
should  not  be  presumed  to  have  rejected  it,  as  not  adapted  to 
our  altered  situation  and  circumstances.  The  law  being  a  system 
of  juridical  reason,  a  rule  without  reason,  taking  away  and  con- 
ferring rights,  could  with  little  propriety  be  deemed  to  have  been 
brought  hither  as  law.     Hence  — 

Equal  Effect  to  Equal  Offences.  —  It  was  with  great  propriety  laid 
down  in  Missouri,^  and  courts  elsewhere  have  followed  the  doc- 
trine, applying  it  equally  to  divorces  from  bed  and  board  and  from 
the  bond  of  matrimony,  that  a  judicial  tribunal  cannot  distinguish 
between  matrimonial  offences  to  which  the  law  attaches  the  same 
consequence.^    So  that  — 

Cruelty  and  Adulteiy  —  Imprisonment  and  Adultery. —  Cruelty  and 
adultery,  when  subjected  by  the  law  to  the  same  consequence,* 
or  imprisonment  and  adultery,^  are,  within  the  principle   on 

^  Vol.  I.  S  ^h  note.  105,  approving  the  opinions  embodied 
'  Nagel  r.  Nagel,  12  Misso.  53,  re-  bj  the  present  author  in  these  discus- 
alBnned  in  Puncan  v.  Duncan,  12  Misso.  sions.  A  Texas  case,  while  affirming 
167.  the  doctrine  now  under  consideration, 
*  Said  Field,  J.,  in  a  California  case :  suggests  the  query  whether  it  may  not 
"  In  this  State,  the  statute  has  specified  admit  of  some  modifications.  Moore,  J., 
certain  acts  or  conduct  which  shall  con-  said,  the  court  was  not  to  be  understood 
stitute  grounds  of  divorce,  and  so  far  as  as  intimating  **  that  in  no  case,  and  under 
the  matrimonial  contract  is  concerned,  no  state  of  circumstances,  should  a  divorce 
the  courts  cannot  distinguish  between  be  granted,  if  the  plaintiff  is  also  guiltj 
them,  whatever  difference  there  may  be  of  an  act  of  any  character  for  which  the 
in  a  moral  point  of  view.  The  several  defendant  might  claim  a  divorce.  There 
offences  must,  therefore,  be  held  equally  are,  unquestionably,  well-established  limi- 
pleadable  in  bar  U>  the  suit  for  divorce,  tations  in  regard  to  this  character  of  de- 
—  the  one  to  the  other,  within  the  princi-  fenoe  in  such  actions,  to  which,  however, 
pie  of  the  doctrin'e  of  recrimination."  it  is  unnecessary  for  us  to  specially  ad- 
Conant  v.  Conant,  10  Cal.  249,  256.  So,  vert  at  present.  The  general  doctrine, 
in  Massachusetts,  a  sentence  to  five  years'  that  recrimination  is  a  valid  defence, 
imprisonment  in  the  State  prison  and  though  the  divorce  is  sought  upon  other 
adultery  being  equally  grounds  for  dis-  grounds  than  adultery,  may,  nevertlieless, 
solving  the  marriage,  one  sentenced  to  be  said,  on  the  very  highest  authority,  to 
such  imprisonment  cannot  have  the  '  rest  in  the  clearest  reason  and  exact  jus- 
divorce  for  the  other's  adultery.  The  tice.' "  Hale  v.  Hale,  47  Texas,  336, 342. 
two  offences  are,  under  the  statute,  said  But  see  Lovett  w.  Lovett,  11  Ala.  763. 
Gray,  C.  J.,  "  of  the  same  class  and  And  see  post,  §  05. 
degree."  Handy  v.  Handy,  124  Mass.  ^  Nagel  v.  Nagel,  supra. 
304.    And  see  Sackett  v.  Sackett,  49  Yt.  *  Handy  v.  Handy,  supra. 
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which  recrimination  proceeds,  idem  delictum.  And  the  obvious 
truth,  that  the  husband^s  cruelty  cannot  justify  the  wife*s  adul- 
tery, can  have  no  bearing ;  because  his  adultery,  which  it  is 
admitted  she  may  plead  in  recrimination,  can  no  more  than  his 
cruelty  justify  her  adultery;  and  because  the  question  of  her 
justification  does  not  arise  until  he  comes  entitled  to  ask  the  aid 
of  the  court.  The  matrimonial  relation  being  one  of  mutual 
dependence  and  duty,  all  legal  analogies,  and  all  sound  canons  of 
morality,  indicate,  that  one  should  not  be  permitted  to  complain 
of  the  other^s  infraction  of  one  of  the  links  of  this  common  chain 
when  he  has  equally  broken  another.     Moreover,  — 

Law  for  Obedient — The  law  helps  those  who  obey,  not  who 
violate  it.^  Neither  of  two  contending  persons,  each  guilty  of  the 
same  matter  of  which  he  complains  of  the  other,  can  have  the 
assistance  of  the  court.'    Therefore,  also,  — 

BDgiiah  Authorities.  —  In  respect  of  the  English  and  canon-law 
authorities,  three  queries  arise  :  First,  whether  the  principle  here 
suggested  is  not  that  upon  which  the  before*mentioned  decretals 


^  See  Chrisdanberry  v.  Chrittianbeiry,  adalterj.    It  will  be  proper  to  consider 

8  Blackf .  202 ;  Rhame  v.  Rhame,  1  Mc-  how  far  these  changes  and  the  general 

Cord  Ch.  197,  202 ;  Mattoz  p.  BCattoz,  2  restrictions  under  which  relief  is  given 

Ohio,  283  ;    ]>erbjr  v.  Derby,  6   C.  B.  by  those  acts  in  cases  of  dirorce  do  or  do 

Green,  86.  not  multiply  the  restrictions  within  which 

*  Ante,  §  75.  In  an  English  case,  §  76,  judicial  separation  should  be  granted,  be- 
holding, that,  where  a  husband  and  wife  yond  those  which  were  recognized  in  the 
have  both  committed  adultery,  and  are  ecclesiastical  courts  in  suits  for  diTorce  a 
liting  separate,  neither  can  maintain  lamsa  ef  Mora.  And  the  more  so  because 
a  suit  against  the  other  for  the  resti-  this  doctrine  of  eampenmtUo  crimmt  is  not 
tution  of  conjugal  rights,  Creeswell,  J.,  a  wholly  satisfactory  one,  or  capable  of 
said:  "  I  agree,  and  cannot  but  think,  being  logically  adopted  as  a  guide  in 
that,  as  far  as  public  morals  and  the  in-  giving  or  refusing  relief.  It  is  said  that 
terests  of  society  are  concerned,  it  would  the  cruelty  of  the  husband  will  not  justify 
be  better  to  act  upon  the  suggestion,  not  the  adultery  of  the  wife ;  but  so  neither 
to  say  (he  opinion,  thrown  out  by  Lord  will  his  own  adultery,  and  yet  this  latter 
Stowell  in  Beeby  p.  Deeby  [I  Hag.  £c  has  ever  been  held  a  bar.  Again,  what 
78()|,  that  a  party  guilty  of  a  breach  of  is;»ir  dt/ietmmt  WUat  standard  has  the 
the  marriage  row  should  not  have  the  court  for  the  meaaurs  of  matrimonial 
assistance  of  the  court  to  enforce  amf  oflfencea,  ezeept  the  punishment  with 
mirnfd/  riyAf."  Hope  i^  Hope,  I  Swab.  4  which  they  are  Tiaited,  or  the  relief  to 
T.  VH,  m,  107.  Later  another  learned  which  they  give  a  title?  In  a  suit  for 
Judge,  following  almost  exactly  the  views  divorce  a  smiub  <(  than,  adultery  and  cru- 
urged  above  in  my  text,  observed :  *'  Tlie  elty  stood  upon  a  level  in  these  respecta; 
divorce  acts  made  a  great  change  in  die  and  in  a  suit  for  judicial  separation  they 
law  of  the  eoclesiastioal  courts  by  con-  do  so  now.  There  is  much  to  consider 
stituting  desertion  a  matrinwnial  offence,  under  these  and  some  other  heads,  when- 
and  by  giving  the  larger  remedy  of  dis^  ever  the  question  arises."  Lempriere  r 
•olutiou  of  tiK'  marriage  for  tlie  wife's  Lempriere,  Law  RepL  I  P.  4  M.  563.  071. 
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of  Gregory  IX.^  proceeded,  and  the  true  canon  law.*  Secondly, 
if  not,  whether,  when  the  doctrine  is  engrafted  upon  our  juris- 
prudence, it  should  not  assume  this  shape,  agreeably  to  the 
genius  and  spirit  of  the  common  law ;  the  same  as  a  foreign  word, 
introduced  into  our  language,  takes  the  English  form.  Thirdly, 
whether  the  common  law  itself,  by  its  own  power  and  reasons, 
without  any  extrinsic  aid,  does  not  necessarily  sustain  this  view ; 
even,  "if  need  be,  against  both  the  canon-law  and  the  more 
modern  ecclesiastical  law  of  England.  No  answers  to  these 
questions,  beyond  what  may  be  found  in  the  foregoing  exposi- 
tions, are  hei-e  proposed. 

§  88.  Limits  of  Dootrine.  —  The  doctrine,  that  the  applicant  for 
divorce  must  be  without  blame  in  respect  of  fulfilling  the 
promises  implied  in  mamage,  is  not,  and  should  not  be,  carried 
to  all  lengths ;  it  has  its  limits.^  The  law  is  a  practical  system 
while  yet  it  is  a  science,  made  for  the  government  of  a  race  of 
beings  the  mass  of  whom  are  more  or  less  erring.  Allowance, 
therefore,  must  be  made  for  human  frailty.^  It  would  be  unrea- 
sonable to  require  perfection,  as  the  condition  on  which  alone  a 
plaintiff  might  carry  on  his  suit  for  the  defendant's  greater  wrong. 
But  precisely  where  the  line  between  the  sufficient  and  the 
insufficient  should  be  drawn  is  less  plain.  Perhaps  in  strict  prin- 
ciple the  bar  should  take  effect  in  all  cases  wherein  conjugal  un- 
kindness,^  unreformed,  is  shown  against  the  plaintiff.  But  this 
rule  would  be  difficult  of  application.  And,  qn  the  whole,  in 
analogy  to  various  propositions  discussed  in  earlier  parts  of  these 
volumes,*  the  doctrine  of  principle,  certainly  the  doctrine  better 
sustained  by  the  authorities,  is,  that  — 

What  authorlaea  Separation  —  (Cruelty,  Adolteryi  Desertion,  in 
Bar).  —  The  misbehavior  of  the  plaintiff,  to  be  an  absolute  bar, 
must  be  such  as,  but  for  the  wrong  on  the  other  side,  would  be 
foundation  for,  at  least,  a  judicial  separation.     But  as  only  adul- 


>  Ante,  §  84. 

*  Spiritual  and  Oftmal  Adultery  in 
of  eaeh  other.  —  According  to  the 
prevailing  opinion  of  the  canonists,  her- 
esy, called  in  the  canon  law  spiritual 
adultery,  might  be  shown  in  bar  of  a  suit 
for  carnal  adultery ;  though  Sanchez 
does  iiot  like  the  rule.  But  carnal  adul- 
tery would  not  bar  a  divorce  for  spiritual 
adultery ;  because  the  latter  was  deemed 


the  greater  offence,  and  because  it  would 
endanger  the  soul  of  one  of  the  spiritually 
faithful,  carnally  an  adulterer,  to  dwell 
in  matrimony  with  a  heretic.  Sanchez, 
Ub.  10,  dis.  le. 

*  And  see  ante,  §  87,  "Law  for  Obe- 
dient," note. 

*  Vol.  I.  §  767. 

0  Ante,  {  68  et  seq. 

*  VoL  L  §  609,  700,  796,  et  seq. 
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tery  and  cruelty  were  by  the  former  English  law  sufficient  for 
diyoi'ce,  the  operation  of  the  rule  sometimes  compelled  the  judges 
to  pronounce  for  the  separation  under  a  consciousness  that  it 
would  have  an  evil  tendency.  Thus  Lord  Stowell,  in  a  case 
where  the  complaining  husband  w&s  much  in  fault,  employed 
language  which  afterward  found  an  echo  in  the  Clear  understand- 
ing and  strong  moral  sentiment  of  Dr.  Lushington,  as  follows : 
^^  In  pronouncing  for  a  separation,  I  feel  that  I  shall  to)<erate  a 
negligent  inattention  to  marital  duty  ;  and  that  I  shall  pronounce 
a  decree  that  will  not  lead  to  the  peace  and  honor  of  families,  nor 
the  purity  of  private  life."  ^  And  in  rejecting,  under  this  rule, 
a  complaining  husband's  utter  and  wilful  desertion  of  his  wife,  as 
a  bar  to  his  divorce  suit  for  adultery  which  she  afterward  com- 
mitted,2  the  latter  of  these  distinguished  judges  employed  the  fol- 
lowing language:  "She,  a  girl  of  nineteen,  of  great  personal 
beauty  (as  stated  by  all  the  witnesses),  recently  married,  is  at 
once  left,  I  will  not  say  to  the  risk,  but  almost  to  the  certainty, 
of  destruction.  To  the  wife,  this  marriage,  followed  up  by  a 
divorce  leaving  her  without  any  claim  to  maintenance,  has  proved 
utter  ruin.     I  do  not  extenuate  her  guilt ;  but  I  cannot  forget 

^  Mooraom  v.  Moorsoni,  8  Hag.  Ec.  87,  man  v.  Commonwealth,  5  Whart.  427. 

117,  6  Eng.  Ec.  28.  42 ;  FhiUips  v.  Phillips,  And  see  Batler  r.  Butler,  1  Parsons,  329. 

1  Rob.  Ec.  144, 164.  In  Scotland,  where  "  malicious  desertion  " 

3  Meaning  of  "  Malicious.''  —  One  is  cause  for  divorce,  no  other  effect  ap- 
cannot  but  feel  embarrassed  while  at-  pears  to  be  given  the  word  "  malicious " 
tempting  to  state  conclusions  arrived  at  than  as  referring  to  the  intent  to  desert ; 
bj  the  ecclesiastical  courts,  when,  after  and  the  idea  would  be  equally  well  ex- 
reading  '  the  cases  cited  to  this  section,  pressed  by  "  wilful,"  or  by  "  desertion  " 
and  others  of  a  kindred  sort,  he  alights  alone  without  either  adjective.  See  1 
on  words  like  the  following,  which  occur  Fras.  Dom.  Rel.  682,  685.  In  Beeby  r. 
in  a  later  decision  by  Sir  Herbert  Jenner  Beeby,  1  Hag.  Con.  142,  note,  4  Eng.  Ec. 
Fust  (Clowes  V.  Clowes,  9  Jur.  366,  4  358,  the  court  observed:  "Separation  is 
Notes  Cas.  1, 12)  rendered  in  1845 :  "  The  not  considered  by  the  ecclesiastical  court 
question  of  malicious  desertion,"  he  said,  as  a  bar  to  divorce  for  adultery,  either 
"  is  one  which  has  frequently  been  ad-  previous  or  subsequent  to  the  act  alleged, 
verted  to  in  these  courts,  but  has  never  It  is  not  an  answer  to  such  a  charge, 
yet  received  an  absolute  decision,  whether  even  in  cases  of  malicious  desertion.**  And 
it  be  a  ground  of  bar  to  a  divorce."  This  see  8.  p.  Forster  v.  Forster,  1  Hag.  Con. 
learned  judge,  however,  distinguishes  be-  144,  154,  4  Eng.  Ec.  358,  864.  See  also 
tween'*  malicious  "and  "wilful  "desertion;  Grant  v.  Grant,  10  Jur.  103.  But  in 
and  says  that  the  case  of  Morgan  v.  Mor-  Tennessee  the  court  seems  to  have  given 
gan,  infra,  "  could  not  be  carried  beyond  the  word  "  malicious,"  as  used  in  the 
the  wilful  desertion."  The  distinction  is  divorce  statute,  a  meaning  similar  to  that 
nice ;  and  it  is  unusual.  Vol.  I.  §  774,  in  the  mind  of  Sir  Herbert  Jenner  Fust. 
776.  In  Pennsylvania,  the  word  malicious-  Stewart  i\  Stewart,  2  Swan,  Tenn.  691 ; 
///  has  been  adjudged  an  equivalent  for  Vol.  I.  §  775. 
wilfully  in  an  indictment  for  arson.    Chap- 
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the  situation  of  a  young  married  woman,  thus  suddenly  separated 
from  her  husband.  To  the  husband,  the  consequences  have  been 
some  expense,  some  trouble,  exile  from  home  during  the  period 
he  has  been  in  India  (where  the  wife  has  had  no  means  of  watch- 
ing his  conduct),  and  a  judgment  in  this  court ;  by  which,  if  it 
decrees  a  divorce,  he  will  be  absolved  from  all  legal  obligation  ot 
maintaining  his  wife  ;  and,  it  may  be,  an  act  of  the  legislature  dis- 
solving the  marriage.  That  such  an  example  can  be  otherwise  than 
prejudicial  to  public  morals  cannot  for  a  moment  be  stated."  ^ 

"With  118,  —  the  causes  of  divorce  being  in  most  of  our  States 
more  numerous,  the  rule  operates  more  equitably ;  it  need  not, 
therefore,  so  much  trouble  the  judicial  conscience.  And  some  of 
our  statutes  are  in  terms  to  help  this  conclusion.     Thus,  — 

Desertioii     in    Bar  —  "Ix^ured"    Party.  —  The    North     Carolina 

courts  have  held,  that  one  who  has  causelessly  deserted  the  other 
cannot  have  the  marriage  dissolved  for  the  latter*s  subsequent 
adultery.^  The  provision  authorizing  the  divorce,  said  Dillard, 
J.,  *^  is  to  be  considered  in  connection  with  the  declaration  in 
the  same  statute,  that  divorces  are  to  be  granted  on  the  applica- 
tion of  the  parties  injured ;  and,  thus  limited,  no  husband  can 
have  the  bonds  of  matrimony  dissolved  by  reason  of  the  adultery 
of  the  wife  committed  through  his  allowance,  his  exposure  of  her 
to  lewd  company,  or  brought  about  by  the  husband's  default  in 
any  of  the  essential  duties  of  the  married  life,  or  supervenient  on 
his  separation  without  just  cause."  ^ 

§  89.  How  much  Adnltery  and  how  proved.  —  We  have  seen, 
that  only  a  single  act  of  adultery  is  required  to  constitute  the 
bar.^  Beyond  this,  judicial  dicta  in  the  ecclesiastical  courts 
established  as  far  as  dicta  alone  could,  that,  to  prove  recriminatory 
adultery,  such  strong  facts  are  not  necessary  as  to  convict  in  a 
direct  proceeding  for  divorce.     The  reason  assigned  was,  that  the 


1  Morgan  v.  Morgan,  2  Curt.  Ec.  679, 
7  Eng.  £c.  254,  260,  25  Leg.  Obs.  18. 
And  see  obseryationB  of  Chancellor  Wal- 
worth, in  Peckford  v.  Peckford,  1  Paige, 
274.  But  Bee  Reeyes  v.  Reeves,  2  Phillim. 
125,  1  Eng.  Ec.  206,  and  Sulliiran  v.  SuUi- 
Tan,  2  Add.  Ec.  290,  2  Eng.  Ec.  314, 
where  Sir  John  Nicholl  expressed  some- 
what different  apprehensions  of  the  moral 
conaequences. 

«  Toy  V.  Foj,  18  Ire.  00;  Tew  v.  Tew, 

TOL.  II.  6 


80  N.  C.  316,  referring  also  to  Whittington 
V,  Whittington,  2  Dey.  &  Bat.  64.  See 
Angelo  r.  Angelo,  81  III.  251 ;  Wilson  v. 
Wilson,  40  Iowa,  230 ;  Harper  c.  Harper, 
20  Misso.  801 ;  Thomas  t- .  Tailleu,  18  La. 
An.  127 ;  Conant  r.  Conant,  10  Cal.  240 ; 
Holston  V,  Holston,  23  Ala.  777;  post, 
§  00  and  note. 

*  Tew  r.  Tew,  supra,  p.  818. 

<  Ante,  §  80. 
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party  who  enters  the  court  with  a  criminal  imputation  on  the 
other  must  purge  his  own  conduct  of  all  reasonable  imputation 
of  the  same  sort.^  If  bj  this  we  are  to  understand,  that,  as  a 
part  of  the  plaintiff's  prima-facie  case,  he  must  affirmatively 
satisfy  the  court  of  his  own  rectitude  ^  in  respect  of  this  offence, 
—  as,  by  such  evidence  of  good  character  as  renders  his  adultery 
improbable,  —  we  have  States  in  which  the  like  practice  prevails.^ 
But  neither  in  principle,  nor  by  the  common  course  in  most  of 
our  States,  is  this  the  true  practice ;  the  recriminatory  Adultery 
must  be  by  the  defendant  alleged  and  proved.*  In  the  ecclesi- 
astical courts,  though  it  might  seem  from  observations  in  one  of 
the  cases  that  solicitations  of  chastity,  short  of  the  very  act, 
were  deemed  sufficient  in  recrimirfation,*  this  was  doubted  ;  *  and 
it  was  clearly  laid  down  that  a  defendant  who  sets  up  the  plain- 
tiffs adultery  must  prove  it,  to  make  good  his  barJ  Since  a 
plaintiff  who  relies  on  the  defendant's  adultery  is  obliged  to  do 
no  more  than  prove  his  case,  there  would  appear  to  be  little 
scope  for  this  distinction.  In  the  Divorce  Court  in  England,  this 
distinction  seems  to  be  utterly  discarded.®  In  this  country,  the 
writer  who  has  read  all  the  reported  divorce  cases  is  unable  to 
recall  any  one  in  which  such  a  distijiction  was  admitted.  The 
New  York  court  has  discarded  it,  holding  that  no  less  evidence  is 
required  to  prove  recriminatory  adultery  than  any  other.^  It  is 
not  probable  that  the  English  ecclesiastical  doctrine  would  now 
be  accepted  in  any  State  wherein  the  burden  of  proof  to  establish 
the  recriminatory  charge  is  held  to  be  on  the  defendant.^® 


^  Forster  v.  Forster,  1  Hag.  Con.  144, 
4  £ng.  Ec.  S5S,  S63 ;  Astlej  v.  Astley,  1 
Hag.  Ec.  714,  3  Eng.  Ec.  303,  306. 

3  See  Sopwith  r.  Sopwith,  2  Swab.  & 
T.  160. 

'  Dismukes  r.  Dismukes,  1  Tenn.  Ch. 
266 ;  Cameron  t;.  Cameron,  2  Coldw.  375. 

«  Post,  §  334  et  seq. ;  Reid  v.  Beid,  6 
C.  E.  Green,  331. 

*  Forster  v,  Forgter,  supra. 

•  Chettle  V.  Chettle,  3  Fhillim.  607. 
Denied  in  Derby  v.  Derby,  6  C.  E.  Green, 
86,60. 

7  Stone  V,  Stone,  3  Notes  Cas.  278 ; 
Goodall  V.  Goodall,  2  Lee,  384.  "  It  must 
be  manifest,  that,  if  once  the  guilt  of  the 
husband  be  established,  the  onus  probandi 
shifts ;  and,  if  he  seeks  to  deprive  her  of 
her  remedy  by  imputing  a  charge   of 
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criminality  of  any  kind,  he  should  make 
good  that  charge  by  evidence  which  ad- 
mits of  no  dispute."  Dr.  Lushing^on,  in 
Turton  p.  Turton,  3  Hag.  Ec.  338,  360,  6 
Eng.  Ec.  ISO,  136. 

8  Sopwith  V.  Sopwith,  2  Swab.  &  T. 
160,  164  et  seq.  "  It  is  certainly,"  said 
the  learned  judge  ordinary  in  this  case, 
"  a  startling  proposition,  that,  if  an  issue 
be  joined  as  to  the  same  identical  fact,  a 
different  amount  of  evidence  is  necessary 
to  sustain  the  issue  according  as  the  aver- 
ment of  that  fact  is  made  by  the  plaintiff 
or  defendant." 

»  PoUock  V,  Pollock,  71  N.  Y.  137, 141. 
And  see  Price  v.  Price,  0  Abb.  Pr.  n.  b. 
291. 

^^  In  New  Jersey,  a  husband  sued  his 
wife  for  a  divorce  on  the  ground  of  her 
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Inaanlty  —  (Adultery).  —  Adultery  committed  while  the  party 
is  insane  is  not  sufficient  in  recrimination.^ 

§  90.  Secondly.  Will  ill  eondtut  for  which  the  law  has  provided 
only  the  limited  divorce  bar  a  suit  to  dissolve  the  marriage  f- 

Answer.  —  Tes.  The  true  rule  is,  that  one  who  has  so  violated 
matrimonial  duties  as  to  justify  the  court  in  suspending  the  co- 
habitation is  not  a  fit  person  to  ask  for  a  dissolution  of  the 
present  marriage,  that  he  may  enter  into  another.  Not  only 
does  be  not  stand  rectus  in  euria^  and  all  the  other  considerations 
and  some  of  the  authorities  ^  brought  forward  in  answer  to  the 
first  question  apply  to  his  case,  but  still  other  considerations,  not 
applicable  there,  present  themselves  here.     Thus,  — 

Another  Marriage.  —  In  speakfug  to  a  question  of  recrimination 
under  the  former  English  law,  which  gave  judicial  divorces  only 
from  bed  and  board,  Sir  John  Nicholl  said :  ^^  Whether  such  a  hus- 
band, morose,  severe,  inattentive,  negligent,  should  be  entitled  to  a 
special  legislative  interference,  dissolving  the  marriage,  and 
enabling  him  to  marry  again,  is  quite  a  different  question,  and 
rests  upon  very  different  principles ;  but  his  conduct  does  not 
amount  to  a  legal  bar  to  a  sentence  a  mensa  et  thoroJ** '  So,  as 
we  have  seen,^  when  Parliament  authorized  judicial  dissolutions, 
it  provided  rules  as  to  recrimination  reaching  further  than  those 
which  governed  the  suit  for  separation.  And  in  this  country  it 
has  been  deemed,  that  the  restricted  rules  of  the  ecclesiastical 
courts  in  the  separation  suit  are  not  applicable  to  ours  for  disso- 
lution ;  because,  when  the  prayer  is  for  the  limited  divorce,  there 
may  be  reasons  for  granting  it  —  as,  to  save  a  husband  from 
being  charged  with  a  spurious  issue,  or  the  support  of  an  adulter- 
ous wife  —  which  would  be  overbalanced  by  other  reasons  if  the 
divoiipe  were  from  the  bond  of  matrimony.  Dissolutions  of  the 
marriage  have  reference  to  a  second  marriage  ;  and  he  who  would 


adultery.  She  defended  hy  a  counter 
charge  of  adultery,  and  to  sustain  it  ad- 
duced proof  of  his  admission  that,  when 
in  New  York  City,  and  intoxicated,  he 
had  met  a  girl  named  Ella ;  coupled  with 
the  fact  that  he  had  called  out  her  name 
in  his  sleep,  or  when  partly  intoxicated 
and  half  asleep.  And  it  was  held  in  the 
first  instance  and  sustained  on  appeal 
that,  though  these  drcumstanoes  might 
arouse  suspicion,  they  fall  short  of  the 
required  proof*    Flarell  v,  Flayell,  6  C. 


£.  Green,  211,  7  C.  E.  Green,  690.  And 
in  Cummins  v.  Cummins,  2  McCarter, 
13S,  the  court  eridently  deem  it  necessary 
to  prove  the  recriminatory  charge  by  the 
same  weight  of  evidence  as  the  direct 
charge. 

1  Mims  V.  Mims,  83  Ala.  06 ;  Wray  v.' 
Wray,  83  Ala.  187.    See  Vol.  I.  §  712. 

a  Ante,  §  87. 

*  Rogers  v.  Rogers,  8  Hag.  Ec.  67,  6 
Eng.  Ec.  13,  21. 

«  Ante,  §  81,  82. 
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ask  this  privilege  should  have  discharged  properly  the  duties  of 
the  first.  ^ 

§  91.  ParUamentary  PracHoa  —  The  English  Parliament,  in 
granting  divorce  bills  dissolving  the  marriage,  while  not  bound 
by  absolute  law,  has  still  an  established  practice,  which  has 
*^  become  as  much  the  law  of  Parliament  as  the  practice  of  the 
courts  below  constitutes  the  law  of  those  courts."  *  According 
to  which, — 

Adultery  and  Cruelty.  —  On  a  petition  charging  adultery,  not 
only  is  adultery  a  bar  in  recrimination,®  but  plainly  cruelty  is 
also,  though  no  exact  decision  on  this  question  is  now  before  the 
author.     And,  — 

Neglect  end  Desertion.  —  Where  a  husband  had  lived  apart  from 
his  wife  for  many  years,  without  making  any  provision  for  her, 
being  able,  the  House  of  Lords  refused  him  a  divorce,  though  she 
was  a  common  prostitute  ;  because  he  had  neglected  her,  cast 
her  upon  the  world  without  caring  what  became  of  her,  and 
allowed  her  nothing  for  support.*    These  doctrines  were  estab- 

^  Wood  V,  Wood,  6  Ire.  674.    See  also  really  aggrieved  by  the  misconduct  of  the 

Moss  V.  Moss,  2  Ire.  66 ;  Foy  v,  Foy,  13  other,  and  seeks  the  relief  which  the  law 

Ire.  90;  Whittington  v.  Whittington,  2  affords  from  a  sincere  desire  to  aroid 

Dev.  &  Bat  64, 76.    In  the  case  last  cited,  a  greater  shame."     Hanks  v.  Hanks,  3 

RuflUn,  C.  J.,  says :  "  The  divorce  from  Edw.  Ch.  469.    See  also  Christianberry 

the  bonds  of  matrimony  is  not  to  be  v.  Christianberry,  3  Blackf .  202 ;  Ryan  v. 

granted  merely  because  one  or  both  of  the  Ryan,  9  Misso.  639.    In  Sloan  v.  Ck>x,  4 

parties  wish  it.    It  ought  to  be  gpranted  Hay  w.  76,  it  was  in  substance  said,  "  that 

only  in  the  extreme  case  where  the  con-  a  divorce  from  bed  and  board  is  no  bar 

duct  of  one  party  is  such  that  they  ought  to  the  defendant's  right  to  bring  a  suit 

not  to,  and  cannot,  live  together ;  and  against  the  plaintiff  for  divorce  from  the 

the  other  party  has  been,  and  was,  up  to  bond  of  matrimony,  on  the  ground  of 

the  time  of  the  conduct  complained  of,  adultery  afterward  committed."  But  thb 

willing  and  ready,  and  proceeding  in  the  was  not  the  question  in  issue. 

performance  of  the  duties  appropriate  to  >  Lord  Brougham,  in  Moffat's  Case, 

that  party."    These  North  Carolina  de-  Macq.  Pari.  Pract.  668,  660. 

cisions  may  have  received  a  certain  tinge  *  Bland's  Case,  ib.  606. 

from  the  statute,  which  authorizes  the  *  Simmons's  Divorce  Bill,  12  CI.  &  F. 

court,  in  some  circumstances,  to  grant  a  839.    In  the  more  recent  Batley  Divorce 

divorce  from  the  bond  of  matrimony,  or  Case,  a  newspaper  report  only  of  which 

from  bed  and  board,  at  discretion.    See  I  have  seen,  "  the  Lord  Chancellor,  at  the 

also  ante,  §  88,  "  Desertion  in  Bar."  And  conclusion  of  the  evidence,  said,  this  was 

see  Conant  v.  Conant,  10  Cal.  249.    Vice-  a  case  in  which  he  felt  it  to  be  his  daty 

Chancellor  McCoun  once  observed :  "  I  to  move  that  the  second  reading  of  the 

am  convinced  it  is  the  duty  of  this  court  bill  be  postponed,  to  allow  the  house  time 

to  hold  a  strict  hand  over  the  proceed-  for  further  consideration.    There  was  no 

ings,  and  not  to  grant  a  decree  which  is  evidence  whatever  to  affect  the  wife's 

to  absolve  "  the  parties  *'  from  their  mar-  character    previous    to    her    marriage. 

riage  vows,  except  where  the  complam-  Then,  with  respect  to  the  alleged  decep- 

ing  party  is  entirely  innocent,  and  is  tion  [with  regard  to  her  parentage]  whicii 
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lisbed  at  a  time  when,  in  England,  desertion  and  neglect  were 
not  grounds  for  separation  or  divorce.     But  — 

§  92.  How  mnoh  with  us.  —  There  is  reason  for  the  opinion, 
that,  with  us,  where  more  causes  of  diyorce  and  judicial  separation 
are  allow^ed  than  in  England,  nothing  can  be  received  in  bar  ^ 
which  the  law  has  not  made  ground  for  the  one  or  the  other  form 
of  this  remedy.     Thus,  — 

Ditobedienoe  in  drnelty.  —  In  Illinois,  where  the  divorce  for 
cruelty  is  from  the  bond  of  matrimony,  on  a  wife's  suit  for  this 
offence,  the  jury  found  her  allegations  to  be  true,  except  the  one 
in  which  she  claimed  to  have  been  a  dutiful  wife  ;  but  the  coui*t 
held,  nevertheless,  that  she  was  entitled  to  the  divorce.^ 

Desertion  in  Bar.  —  Desertion,  to  be  good  in  bar,  must  have  con- 
tinued for  the  number  of  years  required  by  law  to  make  it  ground 
for  divorce.    When  it  has,  it  is  adequate.^ 

h«d  been  practised,  it  most  be,  in  the  wm  refused;  the  Lord  Chancellor,  Truro, 

first  place,  remarked,  that  Batlej  had  observing,  that  "  the  husband  had  left  his 

been  guilty  of  deception  towards  her,  in  wife  at  a  period  when  according  to  the 

representing,  when  they  were  married,  evidence,  he  had  no  reason  to  suspect  her 

that  he  was  of  full  age,  when  it  was  of  any  guilt  or  impropriety,  and  he  never 

shown  that  he  was  a  minor.    He  had  looked  after  her  nor  furnished  her  with 

married  her  with  the  full  knowledge  of  any  thing  beyond  these   two  wretched 

her  mode  of  life  and  means  of  livelihood,  sums  of  61.  each.    There  was  no  explana- 

[She  had  supported  herself  before  mar-  tion  as  to  why  he  had  separated  from  his 

riage  by  needlework.]     He  had  been  a  wife;  and  when  they  did  separate,  he 

visitor  at  the  house ;  and  had,  therefore,  ought  to  have  shown  some  regard  for  her 

the  means  of  ascertaining  her  character  by  taking  care  that  she  had  means  for 

previous  to  the  itaarriage.     He  (the  Lord  her  support."    Llewelyn's  Divorce  Bill,  1 

Chancellor)  was  not  going  to  justify  the  Macq.  Ap.  Cas.  280,  282.    See  ante,  §  88. 

subsequent  conduct  of  the  woman,  —  for  ^  Ante,  f  88. 

itcouldnotbe  justified,  — but  what  were  >  Thatcher  v.  Thatcher,  17    Bl.    66. 

the  probable  consequences  of  the  desertion  Becrimination  In  Illinois.  —  The  com- 

of  tlie  wife  by  her  husband,  but  those  mon  doctrines  of  recrimination  seem  not 

which  had  followed  ?     Deserted  by  her  to  prevail  in  this  State.    It  was  said  in 

husband,  she  is  compelled  to  apply  to  a  one  case :  "  We  do  not  think  his  [the  bus- 

magistrate,  who  makes  an  order  for  an  band's]  desertion  can  exonerate  the  wife 

allowance  of  7s.  a  week.     She  received,  for  the  more  serious  charge  of  adultery. 

therefore,  only  a  shilling  a  day  from  the  Neither  that,  nor  drunkenness,  nor  cru- 

man  for  whom  she  had  given  up  her  elty,  will,  under  our  statute,  constitute  a 

business,  throwing  herself  out  of  employ-  sufficient    recriminatory    defence    to    a 

ment,  and  the  means  of  obtaining  an  charge  of  adultery."    Bast  v.  Bast,  82  III. 

honest  Uvelihood,  to  place  herself  under  584,  585.    Minnesota.  —  Something  like 

tlie  protection  of  a  husband,  who,  for  this  seems  also  to  be  the  law  in  Minnesota. 

reasons  wholly  unsupported  by  evidence,  Buerfening  v.  Buerfening,  23  Minn.  663. 

deserted  her  at  the  end  of  one  short  '  Wilson    v.   Wilson,  40  Iowa,  230; 

week.    The  motion  for  the  postponement  Hall  v.  Hall,  4  Allen,  39 ;  Dupont  v.  Du- 

of  the  second  reading  of  the  bill  was  then  pont,  10  Iowa,  112;  Clapp  v.  Clapp,  07 

siH'eed  to  and  the  house  adjourned."    In  Mass.  531.    And  see  post,  §  94,  95. 
another  case  the  application  for  divorce 
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§  98.  Thirdly.  In  any  %u%tfar  dmolution^  wtU  any  conduct  for 
which  the  law  provides  the  same  conaeqtience  be  adequate  in  bar^ 
whether  othervnse  of  the  same  sort  or  not  f 

Answer.  Yes.  And  the  reasons  given  in  the  solution  of  the 
first  and  second  questions  show  equally,  and  still  more  forcibly, 
this  to  be  so  also.     Thus,  — 

NeceMary  Result  of  Statutes.  —  As  explained  under  one  of  the 
other  heads, ^  if  the  bar  now  treated  of  does  not  suffice,  we  have 
this  perplexing  state  of  things,  that  cross-suits  may  be  brought, 
both  parties  may  be  entitled  to  prevail ;  yet,  if  both  do  prevail, 
each  is  the  guilty  and  each  the  innocent  party,  under  statutory 
laws  which  leave  to  the  innocent  and  to  the  guilty,  after  the  di- 
vorce, different  rights,  duties,  and  pecuniary  interests.  The  law,  in 
most  of  our  States,  has  made  no  provision  for  the  decree  in  favor 
of  one  of  the  parties  to  give  way  to  that  in  favor  of  the  other. 
There  is  a  dead  lock.  And,  when  this  occurs,  the  movements  of 
the  court  in  the  cause  cannot  do  otherwise  than  stop.  The  cause 
cannot  proceed  to  a  decree.  And  this  result  shows,  as  distinctly 
as  though  the  legislature  had  used  the  exact  words,  that  the  bar 
must  be  good  ;  since,  if  it  is  not,  the  statutory  provisions  concern- 
ing these  collateral  things  can  have  no  effect.^    As  to  — 

§  94.  The  Authorities.  —  Some  of  the  cases  cited  in  the  foregoing 
discussions  expressly  hold  this  doctrine.^  And  there  are  others 
which,  connected  with  these,  establish  it  so  satisfactorily  and 
completely  as  general  American  law  that  any  further  particular- 
ization  is  unnecessary.*  There  are  States  in  which  it  is  not  re- 
ceived, or  only  in  part.^  Various  statutory  expressions  have  been 
deemed  to  favor  the  one  conclusion  or  the  other ;  as,  — 

§  95.  "Innocent  and  Injured  Party." — A  Missouri  statute  declared, 
that,  for  certain  offences  enumerated,  the  ^'  innocent  and  injured 
party  "  should  be  entitled  to  a  divorce  from  the  bond  of  matri- 


1  Ante,  f  84. 

3  See  also,  on  this  matter,  Cooper  v. 
Cooper,  7  Ohio,  288;  TarbeU,  Petitioner, 
S2  Maine,  589;  Stilphen  v.  Houdlette,  60 
Maine,  447 ;  Dejamet  v.  Dejarnet,  6 
Dana,  499. 

»  Ante,  f  87,  "  Equal  Effect,"  &c.  192, 
"  Desertion  in  Bar ; "  Conant  v.  Conant, 
10  Cal.  249 ;  Handy  v.  Handjr,  124  Mass. 
394;   Shackett  v.  Shackett,  49  Yt.  195; 
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Hale  V,  Hale,  47  Texas,  336;  Wilson  v. 
Wilson,  40  Iowa,  290,  and  others. 

«  Dunbar  v.  Dunbar,  Wright,  286,  in 
connection  with  Page  on  Dir.  240; 
Clapp  v.  Clapp,  97  Mass.  531 ;  Edgerlj  v. 
Edgerly,  112  Mass.  53.  And  see  ante, 
§  92;  Adams  v.  Adams,  2  C.  £.  Green, 
324. 

B  Bast  v.  Bast,  82  l\\.  584;  Buerfening 
V.  Buerfening,  23  Minn.  563 ;  Richardson 
V,  Richardson,  4  Port.  467,  478. 
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mony.  In  another  section  it  provided,  that,  when  ^*  both  parties 
have  been  guilty  of  adultery,  then  no  divorce  shall  be  decreed." 
Still,  interpreting  the  latter  provision  by  the  former,  and  both  by 
the  reasons  on  which  the  entire  law  proceeds,  the  courts  deny 
the  divorce  whenever  both  the  parties  are  guilty  of  any  of  the 
enumerated  offences.  As  observed  in  one  case  :  **  It  cannot,  with 
reference  to  the  rights  of  the  injured  party,  be  said  that  adul- 
tery is  a  more  heinous  offence,  or  one  of  greater  moral  turpitude, 
than  others  enumerated  in  the  act;  for  the  effect  of  each  is  the  same, 
as  they  severally  entitle  the  party  injured  to  a  divorce."  Again  : 
**  The  whole  act  evidently  contemplates  the  innocence  of  the  party 
obtaining  a  divorce.  With  what  propriety  could  the  court  divorce 
a  husband  from  his  wife  because  of  desertion  on  her  part,  when 
she  had  been  driven  to  abandon  her  home  because  of  the  cruel 
and  barbarous  treatment  of  the  husband  ?  Or  how  shall  the 
court  determine  which  is  the  innocent  and  injured  party ^  where 
the  evidence  establishes  the  fact  that  the  wife  has  been  addicted 
to  habitual  drunkenness  for  the  space  of  two  years,  and  then  the 
husband  has  been  guilty  of  adultery  ?  Which  party  has  a  right 
to  apply  to  the  court  to  set  aside  and  vacate  the  marriage  con- 
tract, when  both  parties  have  been  guilty  of  a  breach  thereof?  "  ^ 
On  the  other  hand,  — 

Bpecifio  Provialon  MEolnsiva  —  Contrary  to  this  Missouri  doc- 
trine, under  a  similar  statute  in  Pennsylvania,  the  Supreme 
Court,  in  an  earlier  case,  it  would  seem  with  questionable  pro- 
priety, decided,  overruling  the  Court  of  Common  Pleas,  that 
the  specific  provision  for  recrimination  where  there  is  mutual 
adultery  excludes  the  general  right.'  Therefore  a  recriminatory 
plea  of  adultery  was  held  not  to  be  good  in  bar  of  a  divorce  suit 
for  desertion.^ 

§  96.  Louisiana.  —  In  Louisiana,  by  the  act  of  April  2,  1832, 
§  1,  *^  whenever  a  husband  or  wife,  charged  with  an  infamous 


1  Nagel  V.  Nagel,  12  Mimo.  53;  Ryan 
V.  Ryan,  0  Blisso.  639;  Hoffman  v.  Hoff- 
nuLD,  43  Misto.  647.  And  see  ante,  §  87 
and  notes,  88. 

*  See,  as  a  question  of  statutory  inteiv 
pieUtion,  Bishop  SUt  Crimes,  §  154  et 
seq. 

'  Ristine  v.  Ristine,  4  Rawle,  400. 
Sesarfelon  partly  Justiilabl6d —  This  case 
is  aathority  also  for  a  still  more  question- 


able doctrine;  namely,  that  desertion, 
continued  for  the  statutory  period,  is 
sufficient  for  divorce,  though,  during  the 
later  part  of  the  time  it  was  justifiable 
by  reason  of  the  deserted  party  having, 
subsequently  thereto,  committed  adulter}'. 
The  contrary  of  this  was  laid  down  in 
Massachusetts.  Clapp  v,  Clapp,  97  Mass. 
531. 
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offence,  shall  actually  have  fled  from  justice  and  gone  beyond  the 
jurisdiction  of  the  State,  the  husband  or  wife  of  such  fugitive  may 
claim  a  divorce  on  producing  proof  to  the  judge  who  tries  the  peti- 
tion for  divorce,  that  his  or  her  husband  or  wife  has  actually  been 
guilty  of  such  infamous  offence,  and  has  so  fled  from  justice."  And 
it  was  held,  that  a  wife  who  is  guilty  of  adultery  cannot  claim 
the  divorce,  though  her  husband  killed,  in  cold  blood,  the  man 
with  whom  it  was  committed,  and  then  fled  from  the  State.^ 

IV.   Sow  where  the  Mecriminatory  Wrong  has  been  condoned. 

§  97.  Differing  Opinions. —  On  the  question,  whether  or  not  a 
condoned  offence  is  available  in  recrimination,^  there  are  three 
differing  opinions,  —  that  it  is,  that  it  is  not,  and  that  it  is  or  not 
according  to  the  circumstances.     Thus,  — 

BngUah  Views  —  (stoweu).  —  Lord  Stowell,  speaking  in  a  case 
of  very  aggravated  recriminatory  adultery  alleged  to  have  been 
condoned,  seemed  to  deem  the  condonation  not  to  remove  the 
bar,  though  he  did  not  regard  the  decision  of  the  question  as 
required  by  the  facts.  He  said  :  "  A  man,  it  is  true,  who  has  for- 
given adultery,  cannot  bring  a  suit ;  but,  when  he  complains  of 
his  wife,  will  her  forgiveness  of  his  previous  misconduct  make 
him  a  proper  person  to  receive  the  sentence  of  the  court  ?  Does 
her  act  bind  the  court  ?  If  both  are  equally  guilty,  will  her  con- 
donation make  him  rectus  in  curia^  and  enable  him  to  procure  a 
sentence  ?  There  may  be  cases  where  a  wife  may,  by  forgiveness, 
by  cohabitation,  by  the  reformation  of  the  husband,  be  so  barred 
that  an  obsolete  fact  shall  not  be  a  defence.^  ...  It  is  said,  that 
condonation  is  favored  because  it  induces  the  parties  to  live 
together  again ;  but  here  the  effect  would  be  to  separate  them,  to 
shut  the  door  more  completely  against  a  return ;  here,  if  the  coui-t 
does  not  pronounce  a  sentence  of  separation,  is  no  impossibility 
of  a  return."  * 

§  98.  Lnshington. — In  a  subsequent  case,  before  Dr.  Lushing- 
ton,  where  the  adultery  of  a  defending  wife  was  very  profligate, 
and  the  husband  had  many  years  before  been  guilty  of  a  single 

1  J.  F.  C.  V.  M.  E.  6  Rob.  La.  185.  «  Beeby  v.  Beehj,  1  Hag.  £c.  789, 

s  Ante,  §  as.  707,  3  Eng.  Ec.  838,  312. 

*  Ante,  §  61.    And  see  Jones  v,  Jonet, 
8  C.  E.  Green,  33. 
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act  which  she  had  forgiven,  the  divorce  was  granted.  The 
opinion  of  this  learned  judge  was  founded  much  on  the  spe- 
cial facts,^  but  in  the  course  of  it  he  employed  language  some- 
what variant  from  Lord  Stowell's,  thus :  ^^  Where  a  condonation 
has  taken  place,  with  a  full  knowledge  of  the  facts,  it  is  said  to 
be  a  conditional  forgiveness.  Conditional  on  what?  On  the 
future  conduct  of  the  husband.  Suppose  he  fulfils  the  condition, 
and  never  after  violates  the  obligation  of  the  marriage  bed,  is  the 
condonation  to  have  no  other  effect  than  to  bar  a  suit  against 
him  ?  I  think  the  effect  is  to  make  him  rectus  et  integer^  except 
that  his  past  transgression  may  be  revived  by  subsequent  mis- 
oonduct."  ' 

GremwelL  —  Later,  in  the  Divorce  Court,  Cresswell,  J.,  fol- 
lowed Dr.  Lushington's  decision,  deeming  the  question  settled  by 
it,  the  observation  of  Lord  Stowell  being  only  dictum,^ 

In  DiMolation  Soita.  —  Where  the  suit  is  to  dissolve  the  mar- 
riage under  the  new  divorce  law,  recrimination  is,  we  have  seen,"^ 
a  mere  discretionary  bar.  In  the  exercise  of  the  discretion,  the 
court  will  sometimes  give  effect  to  the  recriminatory  matter, 
though  condoned.'^ 

§  99.  VTith  OS.  —  The  New  York  court  held,  while  uncontrolled 
by  statute,  that  condonation  removes  or  not  the  recriminatory 
bar  according  to  the  special  circumstances  of  the  particular  case.^ 
But  by  the  Revised  Statutes  the  court  is  to  refuse  the  decree 
^  when  it  shall  be  proved  that  the  complainant  has  also  been 
guilty  of  adultery  under  such  circumstances  as  would  entitle  the 
defendant^  if  innocent^  to  a  divorceJ**  And  the  construction  is, 
that  condonation  always  takes  off  the  effect  of  the  bar."^  In  New 
Hampshire,  without  a  statute,  yet  on  no  great  consideration,  the 

1  See  Vol.  I  §  03.  strnctioii  had  been  given  to  the  statute. 

3  Anichint  v.  Anichini,  2  Curt.  Ec.  "  The    drcunutances   meant/'  obseryes 

210,  210,  7  £ng.  Ec.  85, 80.  Sill,  J.,  "  are  undoubtedly  absence   of 

*  Seller  v.  Seller,  1  Swab.  &  T.  482.  procurement  or  connivance  or  any  thing 
8«e,  however,  Goode  v,  Goode,  2  Swab,  else  which  would  involve  the  other  party, 
4  T.  253.  directly  or  indirectly,  in  the  guilt  of  the 

*  Ante,  §  81.  act    But  it  seems  to  us  that  condonation 

*  Goode  o.  €k>ode,  supra.  and  lapse  of    time   (where   they  have 

*  Wood  V,  Wood,  2  Paige,  106 ;  Mor-  transpired)  cannot  appropriately,  and 
fell  V.  Morrell,  1  Barb.  318 ;  s.  p.  Goode  within  the  meaning  of  the  statute,  be 
V.  Goode,  2  Swab.  &  T.  253.  taken  as  the  circumstances  under  which 

7  Morrell  v,  Morrell,  supra.  But  the  the  party  is  guilty.  They  have  no  con- 
court,  in  a  subsequent  stage  of  this  case,  nection  with  the  commission  of  the 
put,  without  deciding  the  question  some  offence."  Morrell  v.  Morrell,  3  Barb, 
pertinent  queries  whether  the  true  con-  236,  241. 
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same  was  laid  down ;  in  a  case,  however,  where  the  recrimina- 
tory adultery  was  committed  by  the  defendant's  procurement.^ 
Where,  in  New  Jersey,  a  husband's  adultery  has  been  forgiven 
for  years,  it  will  not  take  away  his  right  of  redress  for  unre- 
strained profligacy  of  the  wife.* 

§  100.  In  Prinoipie,  —  we  have  the  following :  When  a  matri- 
monial offence  is  condoned,  the  party  forgiven  stands  upright  as 
to  the  other,  so  long  as  he  commits  no  breach  of  the  condition ' 
on  which  all  condonations  proceed.  This  places  the  forgiving 
party  under  no  new  liberty  of  evil  doing ;  but,  if  the  condoned 
offence  still  operates  as  a  recriminatory  bar,  then  the  forgiving 
party  practically  obtained  a  license  for  himself  when  suffering 
the  condonation  to  pass.  And  surely  any  construction  of  either 
a  common  law  or  a  statutory  rule,  the  effect  of  which  is  to  license 
profligacy,  or  other  ill  conduct  in  the  matrimonial  relation,  is  to 
be  avoided.  Hence,  in  principle,  a  condoned  offence  is  not  an 
adequate  bar  in  recrimination. 

V.    The  Distinction  between  the  Law  and  the  Evidence, 

§  101.  In  OeneraL  -^  Not  often  will  any  difficulty  arise  under 
this  head.  The  foregoing  discussions  are  almost  wholly  of  the 
law,  in  distinction  from  the  evidence :  thus,  it  is  a  question  of 
law,  not  of  fact,  whether  a  particular  act  alleged  will  bar  the 
particular  suit.  The  jury  have  simply  to  pass  upon  the  question, 
whether  or  not  the  act  was  committed. 

VI.    The  Evidence. 

§  102.  In  QeneraL  —  The  applicant  for  divorce  must  so  prove 
his  case  as  not,  at  the  same  time,  to  show  a  bar.     Thus,  — 

Plaintiff's  Okdit  appearing.  —  If,  while  he  establishes  the  defend- 
ant's guilt,  his  own  recriminatory  offending  appears  also  from  his 
evidence,  he  cannot  have  the  divorce.* 

1  Hasten  v,  Masten,  16  N.  H.  150 ;         •  Ante,  §  53  et  seq. 
ante,  §  6.  ^  Timmings  v,  Timmings,  8  Hag.  Ec 

>  Jones  9.  Jones,  3  C.  E.  Green,  83.         70,  5  £ng.  £c  22. 
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CHAPTER  VI. 

DBLAT  AND  INSINOEBITY. 

§  102  a.  IntToductioiL 
108-109.  Delay. 
110-112.  Insincerity. 

§  102  o.  DefenoM  blending  —  How  Gbapter  divided.  —  The  de- 
fences in  divorce  are  often  found,  in  the  facts  of  cases,  more  or 
less  blended.  Especially  so  are  the  two  of  Delay  and  Insincerity. 
Therefore  we  shall  consider  of  both  in  this  one  chapter,  yet  as 
far  as  may  be  apart ;  as  to,  I.  Delay ;   II.  Insincerity. 

I.  Delay. 

§  103.  Two  Prlnoiplas.  —  The  doctrines  of  this  sub-title  are  the 
result  of  the  combined  action  of  two  principles  of  natural  justice, 
which  pervade  our  entire  jurisprudence.  The  one  is,  that  no 
man  shall  suffer  for  his  goodness  or  forbearance  ;  the  other,  that 
vigilance  and  care  concerning  one's  own  rights  shall  be  rewarded. 
They  so  differ  in  their  natures,  and  it  is  so  difficult  to  estimate 
their  comparative  force,  that,  except  from  analogies  to  actual 
decisions,  we  cannot  generally  forecast  what  the  result,  from  a 
particular  combination  of  facts,  should  be.  For  practical  pur- 
poses, the  doctrines  are  fairly  well  established  by  the  adjudica- 
tions ;  as,  — 

Mara  Delay.  —  By  the  unwritten  law,  not  speaking  now  of  the 
English  Divorce  Act,^  or  of  what  comes  from  statutes  of  limita- 
tions with  us,  mere  delay  is  not  of  itself,  standing  quite  alone, 
sufficient  to  bar  a  party's  claim  to  a  divorce.     Yet,  — 

Ziong  Delay — (Husband's  and  VTife'a  diatingaialied).  —  If  the  delay 
is  long,  it  should  be  taken  seriously  into  the  account,  as  tend- 
ing to  establish  insincerity  in  the  plaintiff,  or  his  condonation  of 
the  offence,  or  connivance  thereat.     Operating  thus  indirectly,  it 

1  Ante,  f  81 ;  Cooke  v.  Cooke,  3  Swab.  &  T.  126, 188, 146;  Newman  v.  Newman, 
Law  Rep.  2  P.  &  M.  57 ;  post,  §  108. 
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may  defeat  the  suit,  especially  where  the  husband  is  complainant ; 
though,  when  the  wife  prosecutes,  it  can  rarely  produce  this  con- 
sequence.^ Lord  Stowell,  in  a  husband's  suit,  explained  as  fol- 
lows :  "  The  first  thing  which  the  court  looks  to,  when  a  charge 
of  adultery  is  preferred,  is  the  date  of  the  charge  relatively  to 
the  date  of  the  criminal  fact  charged,  and  known  by  the  party ; 
because,  if  the  interval  be  very  long,  between  the  date  and 
knowledge  of  the  fact,  and  the  exhibition  of  them  to  this  court, 
it  will  be  indisposed  to  relieve  a  party  who  appears  to  have  slum- 
bered in  sufficient  comfort  over  them  ;  and  it  will  be  inclined  to 
infer  either  an  insincerity  in  the  complaint,  or  an  acquiescence 
in  the  injury,  whether  real  or  supposed,  or  a  condonation  of  it. 
It,  therefore,  demands  a  full  and  satisfactory  explanation  of  this 
delay,  in  order  to  take  it  out  of  the  reach  of  such  interpreta- 
tions." '  But  since  the  doctrine  of  condonation,^  and  the  rules  of 
evidence  as  to  connivance,^  do  not  in  all  respects  apply  the  same 
to  the  wife  as  to  the  husband,  observations  like  these  can  have 
little  relevancy  to  her  suit.*^    To  illustrate,  — 

§  104.  Husband  not  taking  Steps.  —  If  a  man  for  a  considerable 
time  sees  his  wife  living  in  open  adultery,  and  takes  no  steps 
either  to  prevent  it  or  to  obtain  a  divorce,  he  is  presumed  to  have 
forgiven  or  acquiesced  in  the  past,  and  to  acquiesce  in  the  pres- 
ent, and  he  cannot  succeed  in  his  suit.®  It  was  so  held  where 
the  husband  had  lain  by  twenty  years,  while  the  wife  was  living 
with  another  man  to  whom  she  was  married.  And  a  shorter 
period  would  ordinarily  suffice.*    But,  — 

VTife  not  taking  Steps.  —  For  reasons  already  seen,^  the  same 
presumption  would  not  arise  against  a  wife  whose  husband  was 
living  in  adultery  with  another  woman.^    Tet  in  New  Hampshire, 


1  Ferrers  v.  Ferrers,  1  Hag.  Con.  130, 
4  Eng.  Ec.  354,  and  the  cases  stated  in 
the  notes ;  Dysart  v.  Dysart,  1  Rob.  Ec. 
470,  641,  642;  Angle  v.  Angle,  1  Rob.  Ec. 
634,  642 ;  D'AguUar  v.  D'Aguilar,  1  Hag. 
Ec.  773,  3  Eng.  Ec.  320,  834.  See  Wil- 
liamson V.  Parisien,  1  Johns.  Ch.  389; 
Williamson  v,  Williamson,  1  Johns.  Ch. 
488 ;  Stokes  t^.  Stokes,  1  Misso.  320 ;  Boul- 
ting  V.  Boulting,  3  Swab.  6  T.  329;  Clark 
o.  Clark,  07  Mass.  331.  As  iUustrative, 
see  Allen  v.  Urqahart,  10  Texas,  480. 

^  Mortimer  v.  Mortimer,  2  Hag.  Con. 
310,  313,  4  Eng.  Ec.  643, 645. 
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*  Ante,  §  40-52. 

*  Ante,  §  18. 

*  See  Angle  v.  Angle,  1  Rob.  Ec.  684, 
640,641. 

•  Ante,  §  22;  Whittington  v.  Whit- 
tmgton,  2  Der.  &  Bat.  64. 

'  Williamson  v,  Williamson,  1  Johns 
Ch.  488.    And  see  VaUeau  v.  Valleaa, 
6  Paige,  207. 

•  Ante,  §  22. 

•  Angle  9.  Angle,  1  Rob.  Ec.  634,  642 ; 
D'AguiUr  V.  ITAgailar,  1  Hag.  Ec.  773, 
8  Eng.  Ec  320,  333. 
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where,  in  cruelty,  the  acts  complained  of  transpired  eight  years 
prior  to  the  institution  of  the  wife's  suit,  it  was  deemed  necessary 
that  some  occasion  should  be  shown  for  the  delay.  ^  To  be  in- 
quired after  and  considered  is  the  fact  of  — 

Gohabitiiic;  or  not  —  If,  during  the  delay,  the  parties  were 
cohabiting,  it  would  be  difficult  to  say  there  was  not  a  condona- 
tion ;  ^  if  they  were  not  cohabiting,  the  English  doctrine  would 
deduct  the  interval  of  non-cohabitation,  as  against  the  wife.^ 

§  105.  NoUity  Suite.  —  It  is  believed  that  the  doctrine  of  delay 
in  nullity  suits  will  in  some  degree  vary  with  the  ground  of  nul- 
lity.    How  it  is  in — 

impotence»  —  we  shall  see  under  the  title  Impotence.^  As 
to  — 

Insanity — (V7ife's  Suit  —  Husband's).  —  In  Alabama,  a  wife's 
nullity  suit  for  the  husband's  insanity  when  married  was  held  to 
be  barred  by  her  delay  under  the  following  facts.  "  These  par- 
ties,'* said  Stone,  J.,  "  were  married  in  1826.  Six  years  after- 
wards, in  1832,  Mrs.  Rawdon  had  notice  that  Mr.  Rawdon  was 
insane.  She  slumbered  on  her  known  rights  twenty-two  years, 
and  filed  this  bill  in  1854.  Courts  of  equity,  for  the  peace  of 
society,  discourage  antiquated  and  stale  demands ;  and,  acting  on 
this  inherent  doctrine,  refuse  to  interfere  where  there  has  been  a 
long  acquiescence.  .  •  •  Lapse  of  time  is  a  bar  to  relief  in  this 
case ;  and  the  parties,  as  to  the  property,  must  be  left  to  their 
remedies  at  law,  if  they  have  any."  ^  And  elsewhere  it  has  been 
held,  that,  after  the  lapse  of  more  than  thirty  years  from  the  time 
of  a  marriage,  and  while  there  is  living  a  family  of  children,  a 
suit  will  not  be  entertained  to  declare  it  void  on  the  ground  of 
the  wife's  insanity  when  it  was  celebrated.^ 

§  105  a.  Fnxther  of  barring  "Wife  —  (Changed  Conditions).  —  It  is 
plain  from  the  foregoing,  that  even  a  wife  may  in  some  circum- 
stances be  barred  of  her  remedy  by  delay.  In  other  circum- 
stances, she  will  not  be ;  as  where,  in  the  language  of  Green, 
Ch.,  in  the  New  Jersey  court,  after  she  has  been  "  living  in  a 
state  of  separation  from  her  husband  in  silent  submission  to  her 

1  FeUows  V.  Fellows,  8  N.  H.  160 ;         *  Post,  §  682,  683. 
Smith  V.  Smith,  48  N.  H.  284.  >  Rawdon  t;.  Rawdon,  28  Ala.  606,  668. 

*  Ante,  §  38.  As  to  an  Alabama  statute  of  limitations, 

*  IVAguUar  0.  D'Aguilar,  1  Hag.  Eg.  not  affecting  this  case,  see  Smedley  v. 
773,  3  Eng.  Kc.  329,  334.    And  see  Doan  Smedley,  80  Ala.  714,  716. 

r.  Doan,  3  Pa.  Law  Jour.  Uep.  7.  *  Secor  v.  Secor,  1  MacAr.  630. 
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wrongs,"  he  **  shall  disturb  her  peace  by  an  attempted  exercise  of 
his  marital  rights."  In  the  case  wherein  this  was  said,  she  was 
granted  her  divorce  after  a  lapse  of  nine  years.^  So,  in  an 
English  case,  where,  after  a  separation  nearly  as  long,  during 
which  the  wife  was  allowed  access  to  her  children,  she  brought 
her  suit  for  divorce  on  her  husband's  withdrawing  this  privilege 
from  her,  she  was  held  not  to  be  barred  by  the  delay.  Said  the 
learned  judge  ordinary,  whose  opinion  was  confirmed  by  the  full 
court  on  appeal :  ^^  She  abstained  for  reasons  that  may  well  be 
imagined  from  bringing  her  wrongs  before  the  public,  and  was 
content  to  submit  to  the  separation  rendered  necessary  [by  the 
husband's  cruelty],  provided  he  would  allow  her  the  consolation 
of  having  sometimes  the  society  of  her  children.  That  consola- 
tion was  afterwards  withdrawn  ;  she  could  no  longer  have  it 
unless  she  returned  to  cohabitation  with  her  husband.  No  part 
of  his  conduct  or  his  letters  since  the  separation  evinced  any 
more  kindly  feeling  towards  her ;  and,  therefore,  I  believe  she  was 
sincerely  afraid  of  further  violence,  and,  in  order  to  obtain  that  to 
which,  as  a  wife  and  mother,  she  was  entitled,  and  which  she 
could  only  have  by  returning  to  a  cohabitation  that  was  danger- 
ous, or  by  an  appeal  to  this  court,  she  adopted  the  latter  coui*se." 
And  she  was  deemed  to  be  justified  in  so  doing.^ 

Grievance  real  or  not  —  In  these  two  cases,  the  wife's  sincerity 
in  bringing  the  divorce  suit  appears  in  the  special  facts  moving 
her  thereto.  And  thus  we  have  a  key  to  the  whole  doctrine ; 
when  the  delay  is  great,  it  must  in  some  way  be  accounted  for, 
because  in  the  absence  of  explanation  the  court  will  not  meddle 
with  what  the  party  complaining  showed  by  his  conduct  through 
a  considerable  series  of  years  to  be  no  grievance.^ 

§  105  i.  Offenoe  not  known — (Adultery).  —  If  the  offence  is, 
like  adultery,  of  a  nature  to  be  committed  by  one  of  the  parties 
uhknown  to  the  other,  such  want  of  knowledge  excuses  the  delay, 
equally  whether  the  complaint  comes  from  the  husband  or  the 
wife.*    Hence,  the  doctrine  that  — 

§  106.  Explained,  oontinned  —  ('V^ant  of  Fonda). —  When,  upon 
the  facts,  an  unreasonable  delay  appears  jE>ri7na/a<ne,  the  party  is 

1  Cummins  9.  Cumminsi  2  McCarter,  820 ;  Harrison  v.  Harrison,  S  Swab.  &  T. 

188,143.  862;  Newman  i;.  Newman,  Law  Rep.  3 

3  Cooke  t;.  Cooke,  8  Swab.  &  T.  126,  P.  &  M.  57 ;  Schonwalcl  o.  Schonwald, 

180,  246,  247.  FhUlips,  N.  C.  £q.  216. 

*  Boulting  V.  Boulting,  8  Swab.  &  T.         ^  Clark  v,  Clark,  07  Mass.  881. 
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permitted  to  explain  it.  ^^The  husband/' said  Dr.  Lushington, 
**  ought  to  proceed  with  such  celerity  as  the  case  permits  of,  to 
obtain  the  remedy  he  seeks  ;  but  I  conceive  it  is  also  settled,  that, 
if  any  circumstances  occur  which  reasonably  prevent  him  from 
proceeding,  he  is  not  thereby  debarred  from  doing  so,  at  a  time 
more  convenient  to  him."  And  where  want  of  funds  had  com- 
pelled a  husband  to  discontinue  his  divorce  suit,  this  learned 
judge  permitted  him  to  carry  on  a  fresh  one  on  obtaining  the 


means.^ 


§  107.  Statutes  of  lamltatloji.  —  In  some  of  our  States,  there 
are  statutes  of  limitation,  extending  to  all  divorce  suits  or  to  a 
part,  expressly  or  by  implication  giving  bounds  to  the  time 
within  which,  after  a  matrimonial  ofiTence  is  committed  or  dis- 
covered, the  suit  therefor  must  be  brought.^  Some  of  these 
statutes  apply  also  to  nullity  suits.^  An  enactment  of  this  sort 
operates  absolutely,  leaving  no  discretion  in  the  court.^^  Where 
knowledge  of  the  offence  is  an  element  of  the  bar,  the  party  who 
relies  thereon  must  prove  the  knowledge.*  Walworth,  Ch.,  con- 
struing the  New  York  statute,  which  fixes  the  period  of  limita- 
tion at  five  years  after  knowledge,  said :  "  If  the  complainant 
knows  that  his  wife  has  contracted  a  second  marriage  and 
continues  openly  to  cohabit  with  such  second  husband,  or  that 
she  is  living  in  open  and  continued  adultery  with  another  person 
even  without  the  usual  form  of  a  marriage,  the  right  to  file  a  bill 
for  a  divorce  for  such  adultery  will  be  barred  after  the  expiration 
of  five  years,  although  such  cohabitation  or  adulterous  inter- 
course is  continued  down  to  the  time  of  the  commencement  of 
the  suit.  And  where  such  continued  adultery  is  open  and 
notorious,  the  complainant  must  also  satisfy  the  court,  that,  by 
reason  of  his  absence  from  the  country,  or  otherwise,  he  was  not 
aware  of  the  fact  of  such  continued  cohabitation  and  adultery 
until  within  five  years  from  the  time  of  the  commencement  of 
the  suit."  •  The  New  York  courts,  moreover,  apply  the  statute 
of  limitations  to  suits  of  nullity  for  fraud  ;  although  the  provision 
on  the  latter  subject  is,  that  a  marriage  may  be  annulled  because 


1  Cood  V.  Good,  1  Curt.  Ec.  766,  0  <  Moulton  v,  Moulton,  2  Barb.  Ch. 

Eng.  Ec.  462, 466 ;  ante,  §  104.  809. 

*  At  to  Alabama,  Smedley  v.  Smedlej,  *  McCaiferty  v.  McCafferty,  8  Blackf . 
80  Ala.  714,  716.  211,  218;*  ante,  §  70. 

*  Kaiser  v.  Kaiser,  16  Hun,  602.  •  Yalleau  v.  Valleau,  6  Paige,  207. 
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the  consent  of  one  of  the  parties  was  obtained  by  force  or  fraud, 
during  the  lifetime  of  the  parties^  or  one  of  them.  The  two  stat- 
utes being  construed  together,^  the  result  i§,  that  the  suit  can 
be  brought  only  while  one  of  the  parties  is  living,  within  the  period 
of  limitation.^ 

§  108.  Under  BngUah  Divorce  Aot  —  Under  the  English  Divorce 
Act,  the  court  may,  we  have  seen,*  withhold  in  its  discretion  the 
decree  dissolving  a  marriage  when  the  applicant  shall  ^^have  been 
guilty  of  unreasonable  delay  in  presenting  or  prosecuting'*  his 
petition.  The  delay  meant  has  been  construed  to  be,  in  the 
words  of  Wightman,  J.,  of  a  sort  "  which  would  show  the 
petitioner  to  have  been  insensible  to  the  loss  of  his  wife,  and 
might  almost  be  said  to  be  equivalent  to  condonation.''  ^ 
Tet,  on  the  other  hand,  it  has  been  laid  down  that  even  a  wife 
is  not  permitted  to  wait  an  indefinite  time  before  commencing 
proceedings.  Simply  the  lapse  of  two  years,  in  her  case,  was 
held  to  require  explanation.^  Want  of  funds  may  be  sufficient 
in  excuse  ;  ^  so  may  be  the  inadmissibility  of  essential  evidence 
which,  by  a  change  in  the  law,  becomes  afterward  admissible.^ 
As  to  — 

Separatioiui  by  DiToroe  Conrt  —  Where  the  proceeding  in  the 
Divorce  Court  is  for  a  judicial  separation,  the  old  rules  pre* 
vail.  Yet  in  a  wife's  suit  for  cruelty  the  judge  ordinary  ob- 
served :  ^^  I  cannot  agree  that  the  lapse  of  time  is  immaterial ;  if, 
at  the  time,  there  had  been  any  serious  apprehension  of  further 
violence  on  the  part  of  the  husband,  I  cannot  but  suppose  that 
means  would  have  been  found  to  claim  the  protection  of  the 
ecclesiastical  court.  Still  I  have  no  proof  before  me  of  any 
indirect  motive  for  the  present  proceeding,  and  do  not  by  any 
means  treat  the  lapse  of  time  as  a  bar."  And  he  granted  her 
prayer,  though  the  cruelty  had  been  committed  in  1848,  and  the 
decision  was  in  1861.* 


I  Bishop  SUt.  Crimes,  §  86. 

'  Montgomery  i;.  Montgomery,  3  Barb. 
Ch.  182. 

»  Ante,  §  81. 

<  Pellew  V.  Pellew,  1  Swab.  &  T.  663, 
666.  In  this  case,  the  delay  was  held  not 
to  be  a  bar ;  also  in  Tollemache  v.  Tolle- 
mache,  1  Swab.  &  T.  667,  661.  Contra, 
in  part,  as  to  the  result,  Matthews  r. 
Matthews,  1  Swab.  &  T.  490,  affirmed,  3 
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Swab.  &  T.  161.  And  see  cases  cited 
ante,  §  103. 

A  I^^icholson  t7.  Nicholson,  Law  Rep.  8 
P.  &  M.  63. 

•  lb. ;  Short  r.  Short,  Law  Rep.  3  P.  &M. 
103,  in  which  casc,  the  proof  of  this  want 
failed  to  satisfy  tiie  court,  as,  see  p.  106. 

7  WiLion  r.  Wilsun,  Law  Rep.  2  P.  & 
M.  436. 

>  Smallwood  v.  Smallwood,  2  Swab. 
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§  109.  How  in  Parliamentary  Praotioe.  —  Parliament,  in  granting 
divorce  bills,  takes  into  the  account  delays  in  the  preliminary 
steps,  and  in  the  application  ;  yet  permits  any  reasonable  explanar 
lion  to  avoid  the  bar.  In  one  case,  where  the  delay  was  ex- 
plained by  the  poverty  of  the  petitioner,  he  had  his  divorce, 
though  sixteen  years  had  passed  since  the  adulteiy  was  com- 
mitted.^ In  another  case,  the  complaining  husband  had  brought 
promptly  his  suits  for  damages  and  for  divorce  from  bed  and 
board,  but  permitted  five  years  from  the  time  of  the  elopement 
to  elapse  before  he  applied  to  Parliament ;  yet  the  delay  was 
deemed  to  be  sufficiently  accoimted  for  by  the  wife's  absence  in 
America,  and  his  inability,  by  reason  of  his  affliction,  to  attend  to 
any  business.^  In  another  case,  the  discovery  of  the  adultery 
was  in  August,  1804,  and  the  divorce  act  was  passed  in  Jime, 
1814.  No  explanation  was  given  of  the  delay.  In  another,  the 
wife  was  delivered  of  an  illegitimate  child  in  March,  1880,  and  in 
the  following  October  the  husband  came  to  England  and  inquired 
into  the  matter.  The  divorce  act  was  passed  in  1839 ;  the  delay 
was  not  accounted  for.  In  another,  the  wife's  adultery  was  in 
1820,  but  not  known  till  1880,  when  the  adulterer  was  dead. 
The  husband  instituted  his  suit  in  the  ecclesiastical  court  in  1882 ; 
the  divorce  act  was  passed  in  1889.  There  was  some  evidence 
of  the  husband's  poverty  to  account  for  the  delay.  In  another  case, 
the  adultery  was  in  1829  ;  the  divorce  act  was  in  1840.  There 
was,  in  this  case  also,  some  evidence  of  the  husband's  poverty. 
In  another  case,  the  commission  and  knowledge  of  the  adultery 
were  in  1829,  and  the  divorce  act  was  in  1840.  There  was  evi- 
dence of  poverty  at  first ;  but,  in  1882,  the  poverty  had  ceased, 
leaving,  it  appears,  an  interval  of  eight  years  unexplained.  In 
some  other  cases  the  delay  was  less.^ 

II.  Insincerity. 

§  110.  Elsewhere.  —  Under  the  foregoing  sub-title,  something 
of  the  doctrine  of  insincerity  appears ;  and  we  shall  again  exam- 
ine it,  further  on,  under  the  title  Impotence.^ 

4  T.  387, 401.    See  also  Brown  v.  Brown,        *  I  hare  extracted  these  cases  from  a 

Law  Rep.  8  P.  &  M.  202.  note  attached  to  the  above   report   of 

1  Martin's  DiTorce  Bill,  1 H.  L.  Cas.  79.  Heaviside's  Diyorce  Bill. 

«  Heaviside's  Divorce  BUI,  12  CL  &  F.         «  Post,  §  682,  683. 
833. 
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DootriiM  defined.  —  The  doctrine,  in  general  terms,  is,  that  the 
plaintiff  will  not  be  permitted  to  prerail  in  the  suit,  howerer 
much  the  defendant  may  be  in  the  wrong,  if  his  motive  is  to 
accomplish  some  collateral  end^  and  he  is  not  in  good  faith  actix^ 
under  the  weight  of  the  grievance  whidi  he  alleges.    Now,  — 

Observattons  hereon.  —  To  attempt  any  deception  on  a  judicial 
tribunal  —  as,  for  example,  by  bringing  a  fictitious  action  in  order 
to  obtain  its  opinion  on  a  question  of  law^  —  is  a  contempt  for 
which  the  court,  not  only  will  punish  the  participators,  but  in 
proper  circumstances  dismiss  the  action.^  Plainly,  therefore,  if  a 
man,  not  wishing  a  divorce  from  his  wife,  brings  against  her  a 
diyorce  suit  merely  to  give  her  trouble,  or  injure  her  reputation, 
or  accomplish  any  other  incidental  purpose,  he  should  be  sent  oat 
of  court  But,  if  he  desires  the  divorce,  not  having  connived  at 
or  condoned  the  offence,  why  bar  him  of  his  remedy  because  he 
was  of  a  different  mind  a  year  or  a  few  years  ago  ?  Of  course,  if 
he  has  long  slumbered  over  his  rights,  the  court  should  inquire 
the  more  diligently  whether  he  has  not  also  remitted  them,  and 
should  examine  the  more  carefully  the  evidence  of  their  original 
existence.  Yet  mere  slumbering  over  rights,  or  wakeful  tiioughts 
of  them  while  lingering  affection  holds  back  the  hand  from  which 
the  blow  might  fall,  ought  not  to  bar  tiie  remedy  afterward  sin- 
cerely sought.    Now,  — • 

§  111.  Ulterior  Mottvas  —  (CoUateral  Objeots).  —  If  the  party 
asking  for  a  divorce  desires  it,  it  can  be  no  objection  that  he 
would  not  desire  it  under  other  circumstances ;  as,  that  he  would 
not  were  it  not  to  relieve  himself  from  the  support  of  a  delin- 
quent wife,  or  to  marry  again,  or  to  put  his  character  right  in  the 
community.  And  we  have  seen^  that  a  wife  is  not  barred, 
though  her  object  is  to  gain  access  to  her  children,  but  for  which 
she  would  not  wish  the  divorce.  So,  though  in  England  the  suit 
for  the  restitution  of  conjugal  rights  is,  it  appears,  commonly 
brought,  not  from  the  real  motive  of  renewing  cohabitation,  but 
to  force  money  from  the  defendant,  to  gain  access  to  children, 
or  something  else  equally  foreign  to  a  matrimonial  dwelling 

1  Coze  V.  Phillips,  Caa.  temp.  Hardw.  Brown  v.  Leeson,  2  H.  Bl.  43 ;  Fletcher 

287  ;  Henkin  v.  Gneni,  12  East,  247;  v.  Peck,  6  Cranch,  87, 147, 148;  Hoskins 

s.  o.  at  N.  P.  nom.  Henkm  v.  Gerss,  2  v.  Berkeley,  4  T.  B.  402.    And  8ee.Good 

Gamp.    408;   DiUoi^   v.  The    SUte,   0  v.  ElUott,  8  T.  R.  608, 007. 
Texas,  66.  SAnt0,flO6a. 

*  Brewster   v.    Kitchin,  Comb.   424 ; 
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together,  such  collateral  purpose  does  not  bar  the  proceeding.^ 
Further  as  to  this,  — 

§  112.  BrunweU  —  (impotanoe).  — Where  a  wife  sued  for  a 
decree  of  nullity  on  the  ground  of  the  husband's  impotence, 
twenty-five  years  after  the  marriage  was  solemnized  and  twenty- 
one  years  after  the  cohabitation  ceased,  Bramwell,  B.,  said: 
^^  Here  it  is  suggested  that  the  petitioner  lived  with  the  respond- 
ent four  years ;  endeavored  to  get  him  to  take  her  back ;  has 
always  been  willing  to  go  back,  and  only  sues  now  because  he 
refuses  to  maintain  her ;  that  she  is  in  truth  not  complaining  of 
the  marriage  and  seeking  to  get  rid  of  it  because  it  is  a  grievance 
to  her,  but  complaining  because  her  husband  will  not  maintain 
her.  I  think  that  is  not  so ;  I  think  these  circumstances  only 
show,  that  she  would  not  complain  of  the  marriage  if  he  would 
live  with  her  or  maintain  her  ;  but  that,  as  he  will  not,  she  does 
not  only  in  form  but  in  substance  complain  of  it,  and  seeks  to  get 
rid  of  what  is  to  her  a  grievance.  It  is  as  though  a  person  took 
possession  of  my  land,  and  I  forbore  to  complain  as  long  as  he 
gave  me  a  compensation ;  when  he  ceases  to  do  so,  I  make  my 
true  eomplaint."  Still,  under  the  special  facts,  the  majority  of 
the  court,  contrary  to  the  opinion  of  this  learned  judge,  held  the 
bar  of  insincerity  to  be  good.'  And  the  House  of  Lords,  on  ap* 
peal,  unanimously  sustained  the  decision.' 

1  Scott  V.  Scott,  4  Swab.  &  T.  118;  >  Castleden  v.  Castleden,  0  H.  L.  Cas, 
Betmnt  v.  Wood,  12  Ch.  D.  606.  180.    See  Kirrigan  o.  Kinisan,  2  McCar- 

s  H.  V.  C.  1  Swab.  A  T.  005, 610.  ter,  146 ;  pott,  §  682. 
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BOOK    IX. 

THE  CONFLICyr  OP  DIVORCE  LAWS  AND  THE  LOCALITY 

FOB  THE  JURISDICTION. 


CHAPTER  VIL 

THE  DISTIKOnON  BETWEEN  THE  JITBISDIGTION  B7  8TATUT0BT 
COMMAND  AND  UNDER  INTERNATIONAL  RULE. 

§  118.  What  for  these  Chapters.  —  In  the  chapters  of  the  present 
Book,  we  are  to  consider  under  what  circumstances  a  court  will 
take  cognizance  of  a  question  of  divorce  or  nullity ;  and  under 
what,  the  jurisdiction  having  been  exercised  and  a  sentence  ren- 
dered, it  will  be  recognized  as  valid  in  the  tribunals  of  other 
States  and  countries.    Now,  — 

Two  Souroes  of  Command.  —  While  the  statutes  of  the  State  in 
which  the  court  sits  are  obligatory  upon  it,  so  also  is  the  rule  of 
international  law.^    Hence,  — 

Distinotlons. — There  ought  to  be  no  conflict  between  these  two 
sources  of  command.  For  the  State,  including  its  government 
in  every  other  department  as  well  as  its  courts,  is  bound  by  the 
law  of  nations,  and  it  has  no  just  right  to  establish  a  domestic 
rule,  pertaining  to  a  thing  of  international  law  like  the  marital 
status,  in  conflict  therewith.  Still,  if  it  does,  the  courts  are  com- 
pelled to  obey  the  statute,  in  preference  to  the  unwritten  rule  of 
the  law  of  nations.^  So  that,  when  jurisdiction  is  assumed  in  a 
divorce  cause  under  a  statute  so  ordering,  the  inference  is  not  in- 
evitable that  the  tribunals  of  other  States  and  countries  will,  or 
should,  hold  it  to  be  competent.    Yet  — 

Uniform  Rules  Important  —  A  conflict  of  this  sort  is  greatly  to 
be  deprecated ;  and  the  courts  of  every  State  and  country,  both 
when  they  decree  divorces  and  when  they  sit  in  judgment  on 

1  Vol.  L  I  410.  s  YoL  L  I  860 ;  Bishop  Stat  Crimes,  §  11  et  seq. 
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foreign  divorces,  should  do  whatever  they  consistently  can  to 
establish  rules  preventive  of  such  a  consequence.^  A  proper  help 
to  this  result,  too  often  rejected  by  our  tribunals,  is  — 

§  113  a.  Statatory  and  International  Rules  preanmed  not  oonflloting. 
—  As  the  legislature  is  under  high  obligations  not  to  violate  the 
law  of  nations,  its  commands  on  this  question  of  international  law 
may  well  be  accepted  by  the  courts  as  expressive  of  its  opinion 
of  what  such  law  permits.  When,  therefore,  a  judicial  tribunal 
finds  a  statute  of  its  own  State  directing  it  to  take  the  jurisdiction 
and  dissolve  marriages  in  specified  circumstances,  it,  accepting 
this  as  expressive  of  the  legislative  interpretation  of  what  the  law 
of  nations  allows,  may  properly  regard  itself  at  liberty,  and 
perhaps  required,  to  hold  as  valid  a  divorce  pronounced  in  the 
same  circumstances  in  another  State  or  country.  It  was  as 
competent  for  the  legislature  to  command  this  as  the  other, 
and  the  implication  is  very  distinct  that  it  so  intended.^ 
Whether  such  deduction  should  be  deemed  absolutely  binding 
on  the  courts  is  a  question  on  which  there  is  fair  room  for  differ- 
ences of  opinion.  In  a  Wisconsin  case,  it  appeared  that  parties 
were  married  in  Wisconsin,  there  they  lived  together,  and  there 
the  husband  committed  a  matrimonial  offence.  The  wife,  after- 
ward, without  him,  went  to  reside  in  Minnesota,  in  which  State 
she  obtained  a  divorce  for  this  offence  from  him ;  he  not  appear- 
ing, and  having  merely  the  notice  by  publication  which  the  laws 
of  Minnesota  provided  for  non-resident  defendants.  Tet  the  Wis- 
consin court  accepted  this  divorce  as  adequate  to  change  in  Wis- 
consin her  matrimonial  status.  Cole,  J.,  observed :  ^^  That  decree 
was  rendered  by  a  court  of  general  jurisdiction,  and  for  a  cause 
and  under  circumstances  which  would  authorize  the  courts  of 
Uus  State  to  dissolve  the  marriage.  Mrs.  Shafer  had  her  actual, 
bona  fide  domicil  in  Minnesota,  and  had  resided  there  for  a  year 
when  she  applied  for  a  divorce.  It  seems  that  she  and  her  hus- 
band had  lived  separate  for  three  years.  It  is  true,  the  marriage 
was  solemnized  in  this  State,  and  the  acts  of  cruelty  complained 
of  were  committed  in  this  State  ;  and,  moreover,  the  plaintiff  was 
neither  personally  served  nor  appeared  in  the  action  in  Minne- 
sota, and  the  court  only  acquired  jurisdiction  by  publication 

1  And  see  obserratfons  of  Shaw,  C.  J.,         *  At    iUiutratIng   this,    see    Vol.  I. 
in  Hartcau  n.  H^irtpaa.  U  Pick.  181, 187;    f  875  and  note, 
post,  I  l:i2,  vn. 
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ander  the  statntee  of  that  State.  But,  notwithstanding  all  this, 
we  think  effect  must  be  given  to  the  decree.  For,  if  Mrs.  Shafer 
had  been  married  in  Minnesota,  and  the  acts  of  crueltj  com- 
plained of  had  been  committed  there,  still,  if  she  had  afterward 
removed  to  this  State  and  resided  here  a  year,  the  courts  of  this 
State  would  have  had  jurisdiction  to  decree  a  dissolution  of  the 
marriage  contract  upon  her  application,  although  her  husband 
had  never  been  a  resident  of,  or  served  with  process  in,  this 
State.  ...  It  seems  but  the  necessary  logical  consequence  [of 
some  quoted  decisions]  to  affirm  the  validity  of  the  judgment  of 
the  Minnesota  court,  rendered  for  a  like  cause,  under  a  similar 
statute,  and  where  jurisdiction  was  acquired  in  the  same  manner. 
For  it  would  certainly  be  a  most  inconsistent,  not  to  say  one- 
sided, position,  to  assert  the  right  of  the  courts  of  this  State  to  dis* 
solve  the  marriage  when  one  only  of  the  married  persons  resided 
here,  with  reference  to  causes  of  divorce  occurring  while  the 
parties  were  domiciled  in  another  State  where  the  other  party 
remains,  and  then  decline  to  give  effect  to  a  judgment  of  a  sister 
State  in  a  strictly  analogous  case.  It  cannot  with  any  reason  be 
claimed,  that  this  State  may  jGix  and  determine  the  status  or  legal  re- 
lation of  married  persons  domiciled  here —may  grant  vaUd  exparU 
decrees  of  divorce,  releasing  such  persons  from  all  duties  and 
obligations  connected  with  a  former  marriage  —  and  yet  deny  the 
effect  of  such  decrees  when  granted  by  the  courts  of  our  sister 
States.  According  to  the  principles  of  our  own  decisions,  there* 
fore,  effect  must  be  given  to  the  judgment  of  the  Minnesota  court, 
although  the  plaintiff  had  only  constructive  notice,  by  publi- 
cation, of  the  divorce  suit."  ^    Again, — 

§  114.  Constmlag  flttatnte  with  Zntsmatioiial  Rule.  —  The  inteP" 
national  rule  of  jurisdiction  is  a  part  of  our  unwritten  law.* 
Hence,  and  because  this  law  binds  our  government  in  all  its 
departments  almost  like  our  written  constitutions,  our  statutes 
giving  jurisdiction  should  be  construed  as  mingled  with  and 
qualified  by  it ;  and  never,  except  by  such  express  words  as  ad- 
mit of  no  other  result,  be  permitted  a  meaning  conflicting 
therewith.^    Thus,  — 

^  Shafer  v.  Baflhnell,  24  Wis.  872, 876,  ejcplaining  and  enforcing  this  doctrine, 

877.  1  Bishop  Grim.  Law,  §  116,  note,  partic- 

a  Vol  I.  §  860,  807, 410, 422.  nlarly  par.  9,  and  the  places  there  re- 

s  Vol.  I.  S  860 ;  Bishop  Stat.  Crimes,  f ened  to. 
^  8S-00, 128,  181-188,  Xil.    And  see,  as 
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General  VToTdm  of  Statate. — The  Rhode  Island  court  laid  down 
the  just  doctrine,  that,  under  general  words  of  a  statute,  it  would 
not  take  jurisdiction  to  dissolve  a  marriage  between  parties  not 
situated  in  a  way  to  render  the  sentence  of  dissolution  binding,  on 
general  principles  of  law,  upon  the  courts  of  every  other  country 
or  State.*    But,  — 

Valid  at  Home.  —  If  the  courts,  by  statutory  command,  do  take 
a  jurisdiction  not  permitted  by  the  law  of  nations,  their  divorce 
sentence,  while  null  abroad,  is  good  at  home.'    Hence,  — 

§  115.  Distinction  Important  —  The  distinction  between  a  juris- 
diction good  at  home  and  good  under  the  law  of  nations  is  of  the 
highest  importance.  The  reader  should  bear  it  in  mind  during 
all  the  following  discussions. 

1  Ditson  V.  DitooD,  4  B.  I.  87. 

*  See  I>'Atc7  o.  Ketchnm,  11  How.  U.  S.  166. 
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CHAPTER  Vin. 

DOMIOIL  IN  BIYOBCB  LAW. 

§  116.    Introdiiction. 
117-120  a.  Generally  of  Domidl. 
120&-12d.    Specially  in  DiYorce  Law. 
124, 124  a.  Residence  distinguished. 

§  116.  Why  this  Diflonssioii.  —  Some  of  the  most  important 
questions  in  divorce  law  depend  on  the  law  of  domicil.  And, 
since  the  word  has  meanings  perhaps  a  little  variable  according 
to  the  circumstances,  the  subject,  and  the  views  of  the  particular 
court,  and  there  are  some  uncertainties  as  to  what  is  a  domicil  for 
divorce  and  whether  and  how  far  it  differs  from  residence,  the  dis- 
cussions of  the  present  chapter  become  indispensable. 

How  Chapter  divided.  —  We  shall  consider,.  I.  Generally  of 
Domicil ;  II.  Specially  of  Domicil  in  Divorce  Law ;  III.  Whether 
or  how  ^^  Residence  "  for  Divorce  is  distinguishable  from  Domicil 
therefor. 

I.    Q-enerally  of  Domieil. 

§117.  How  defined. —  The  books  have  various  definitions  of 
domicil.  The  following,  selected  from  the  Roman  law,  has 
been  approved :  ^^  In  whatsoever  place  an  individual  has  set  up 
his  household  gods,  and  made  the  chief  seat  of  his  affairs  and 
interests,  from  which,  without  some  special  avocation,  he  has  no 
intention  of  departing ;  from  which,  when  he  has  departed,  he 
is  considered  to  be  from  home;  and  to  which,  when  he  has 
returned,  he  is  considered  to  have  returned  home  :  in  this  place, 
there  is  no  doubt  whatever,  he  has  his  domicil.'*  ^  Story  sa3*s, 
that  by  the  term  is  ordinarily  meant  ^'  the  place  where  a  person 
lives  or  has  his  home."  *  A  very  neat  form  of  the  definition, 
adopted  in  some  late  cases,  is,  we  have  seen,  that  domicil  is  the 
place  where  the  person  has  fixed  his  habitation  without  any  pres- 

1  PhiUim.  Dom.  11.  «  Storj  Confl.  Laws,  §  41. 
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ent  intention  of  removing  therefrom.*  A  more  exact  representa- 
tion of  the  doctrine  may  be  made  by  a  — 

§  118.  FaUer  Dasoriptioii.  —  Domicil  is  the  place  in  which,  both 
in  fact  and  intent,  the  home  of  a  person  is  established,  without 
any  purpose  to  return  to  a  former  home  ;*  the  place  where  he  lives, 
in  distinction  from  that  where  he  transacts  his  business;^  the 
place  where  he  chooses  to  abide,  in  distinction  from  that  in  which 
he  may  be  for  a  temporary  object ;  *  the  place  which  he  has  chosen, 
in  distinction  from  one  to  which  he  may  be  exiled,^  or,  being  in 
the  government  service,  to  which  he  is  ordered :  ^  if  he  is  entitled 
in  law  to  command  where  his  residence  shall  be,  it  is  the  place 
which  he  has  himself  selected,  in  distinction  from  any  which  an- 
other may  have  selected  for  him  ;  if  an  infant  or  a  married  woman, 
it  is  the  place  which  the  husband  or  father  has  ordained,  in  distinc- 
tion from  that  of  the  person's  own  choice  ;  ^  it  is  ordinarily,  in 
the  case  of  the  wife,  the  place  where  the  husband  has  his 
domicil;^  every  person  has  a  domicil;^  no  person  has  more  domi- 
cils  than  one ;  ^^  it  is  the  place  which  the  fact  and  the  intent, 
combining  with  each  other  and  with  the  law,  gravitate  to  and 
centre  in,  as  the  home. 

§  118  a.  Change  of  DomiolL  —  A  change  of  domicil  is  effected 
by  an  actual  removal  to  the  new  locality  with  the  intent  to 
remain.  But,  whatever  the  intent,  the  new  domicil  is  not  ac- 
quired until  the  new  residence  is  entered  upon  by  the  personal 


1  Vol.  L  f  786,  note. 

s  Lemch  v.  Pillsbnry,  15  N.  H.  137 ; 
Plnmmer  v.Brandon,  6  Ire.  £q.  190 ;  Home 
V,  Home,  0  Ire.  90 ;  Hardy  v.  De  Leon, 
6  Texas,  211;  Thomdike  v.  Boston,  1 
Met.  242 ;  Wilton  v.  Falmouth,  16  Maine, 
479 ;  Putnam  v.  Johnson,  10  Mass.  488 ; 
Graham  v.  Public  Administrator,  4  Brad. 
127;  Hairston  v.  Hairston,  27  Missis. 
704;  Dalhousie  v.  McDouall,  7  CI.  &  F. 
817 ;  £z  parte  Kenyon,  6  Dil.  886 ;  King 
V.  Fozwell,  8  Ch.  D.  618;  Hegeman  v. 
Fox,  31  Barb.  476. 

*  Catlin  V.  Gladding,  4  Mason,  808. 

^  Hodgson  r.  De  Beauchesne,  12  Moore 
P.  C.  285;  Hoskins  v.  Matthews,  8  De  G. 
M.  &  G.  13 ;  In  re  Rice,  7  Dalj,  22. 

*  In  Goods  of  D'Orleans,  1  Swab.  &  T. 
263;  White  o.  Burnley,  20  How.  U.  S. 
236. 

*  Brown  V.  Smith,  16  Bear.  444 ;  Hodg- 


son V.  De  Beauchesne,  12  Moore  P.  0. 286 
Yelverton  v.  Yelverton,  1  Swab.  &  T.  674 
Attomey-General  v,  Rowe,  1  H.  &  C.  31 
Wood  w.  Fitzgerald,  3  Oregon,  668 ;  At- 
tomey-General V.  Napier,  6  Exch.  217. 

7  Porterfleld  v.  Augusta,  67  Maine, 
666 ;  Lacy  v.  Williams,  27  Misso.  280 ; 
Brown  v.  Lynch,  2  Brad.  214 ;  Greene  v. 
Greene,  11  Pick.  410;  Hiestand  v.  Kuns, 
8  Blackf.  346 ;  Walcot  v.  Botfield,  Kay, 
634;  Mears  v.  Sinclair,  1  W.  Va.  186 ;  In 
re  Rice,  7  Daly,  22;  Kennedy  v,  Ryall, 
67  N.  Y.  379,  386.  And  see  Holyoke  v. 
Haskins,  6  Pick.  20 ;  Allen  v.  Thoroason, 
11  Humph.  636. 

5  Vol.  L  §  788;  post,  §  126;  Sander- 
son  V,  Ralston,  20  La.  An.  312. 

*  Abington  v.  North  Bridgewater,  23 
Pick.  170;  Kellogg  o.  Winnebago,  42 
Wis.  97. 

!•  Post,  §  119. 
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presence ;  and,  so  long  as  either  such  personal  presence  is  want- 
ing, or  the  intent  to  remain  is  not  fully  formed,  the  old  domicil 
continues.^ 

§  119.  wiMther  Two  Domioili.  —  Phillimore  puts  the  questioa, 
—  ^*-  Can  a  man  have  two  domicils  ?  "  and  adds  :  ^'  The  Roman 
law  answered  in  the  a£Brmative,  that  is,  when  a  man  has  so  set 
up  his  household  gods  in  both  places  as  to  appear  equally  estab* 
lifihed  in. both  ;  and  this  answer,  properly  understood  and  quali- 
fied, is  not  incorrect  with  reference  to  the '  international  law  of 
the  present  day.''  ^  Now,  we  shall  see,  further  on,  that  a  man 
may  have  his  domicil  in  a  place  other  than  one  wherein  not  in- 
appropriately he  is  said  to  reside.  And  there  is  a  sort  of  qiuui 
domicil,  which,  whUe  it  may  on  the  one  hand  be  in  a  different  place 
from  the  J*eal  one,  is,  on  the  other  hand,  taken,  for  certain  pur- 
poses, to  be  the  domicil.  But  the  idea,  that,  in  any  other  sense, 
a  person  may  have  two  domicils  —  if  two,  then  two  hundred  as 
well  —  is  contrary  to  modern  notions,  modem  habits,  and  modem 
civilization.  A  wandering  Arab  may  perhaps  have  two  domicils ; 
but,  where  men  are  attached  to  localities,  each  man,  though  he 
may  be  in  several  localities  at  different  times,  and  perhaps  during 
different  parts  of  the  same  day,  must  be  presumed  to  have  chosen 


1  Fayette  v.  Livermore,  62  Maine,  229;  Boston,  1  Met.  242;  Sean  v.  Boston,  1 

Ringgold  V.  Barley,  6  Md.  1S6;  Barrett  Met.  260;  The  State  v.  Haiiett,  8  Ala. 

V.  Black,  26  Ga.  161 ;  Smith  v.  Groom,  7  169 ;  The  SUte  v.  The  Judge,  13  Ala.  806; 

Fla.  81;    Henrietta   v.  Oxford,  2  Ohio  GloYer  v.  Glover,  18  Ala.  867 ;  Home  o. 

State,  82 ;  Brewer  v.  Linneus,  86  Maine,  Home,  0  Ire.  90 ;   White  v.  Brown,  1 

428;  Hood's  Estate,  9  Harris,  Pa.  106;  Wal.  Jr.  217;   Crawford   v.  WiUon,  4 

Isham  V.  Gibbons,  1  Brad.  69;  Clark  v.  Barb.  604;  Monroe  v.  Douglas,  6  Madd. 

Likens,  2  Dutcher,  207 ;  Boyd  v.  Beck,  29  379;    Brown  v.    Smith,  16  Bear.  444; 

Ala.  703 ;  Layne  v.  Pardee,  2  Swan,  Tenn.  Jopp  o.  Wood,  84  Bear.  88 ;  Hodgson  v. 

232;  The   Friendschaft,  8  Wheat.  14;  De  Beanchesne,  12  Moore  P.  C.  285; 

Miller's  Estate,  3  Bawle,  812;  The  Nere-  Moorhouse  v.  Lord,  10  H.  L.  Cas.  272; 

ide,  9  Cranch,  888  :  In  re  Wrigley,  8  In  Goods  of  Baffenel,  8  Swab.  &  T.  49; 

Wend.  184;   Jennison  v,  Hapgood,  10  Desmare  v.  United  States,  93  U.  S.  606 ; 

Pick.  77 ;  Cambridge  v.  Chariestown,  18  Carey's  Appeal.  26  Smith,  Pa.  201 ;  Kel- 

Mass.  601;  Sacket's  Case,  1  Mass.  68;  logg  v.  Winnebago,  42  Wis.  97;  Ross  9, 

Abington  v.  Boston,  4  Mass.  312 ;  Conv-  Boss,  103  Mass.  676 ;  Hampden  v,  Leyant, 

monwealth   v.   Walker,  4    Mass.    666;  69  Maine,  667;    Walker  v.  Walker,  1 

Granby  t^.  Amherst,  7  Mass.  1 ;  Lincoln  Misso.  Ap.  404 ;  Hindman's  Appeal,  4 

V.  Hapgood,  11  Mass.  360;  Williams  v.  Noiris,  Pa.  466;  King  v,  Fozwell,  3  Ch. 

Whiting,  11  Mass.  424;  Harvard  College  D.  618;  Doucet  v.  Geoghegan,  9  Ch.  D. 

V.  Gore,  6  Pick.  370;  Knox  v.  Waldobor-  441;  Bangs  9.  Brewster,  111  Mass.  882. 

ongh,    8    GreenL  466;   Parsonsfleld    v.  But  see  North  Tarmouth  0.  West  Gar- 

Kennebonkport,  4  Greeni.  47 ;  HoUoweU  diner,  68  Maine,  207 ;  Mclntyre  v.  Cha^ 

V.  Saco,  6  Greeni.  143 ;   Cadwalader  v.  pel,  4  Texas,  187. 
Howell,  8  Harrison,  138 ;  Thomd&e  o.        >  Phiilim.  Dom.  16. 
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one  of  them  as  his  home,  the  same  as,  when  he  is  married,  and 
associates  with  more  women  than  one,  he  is  in  law  presumed  to 
have  selected  only  one  of  them  as  his  wife.  '*  Every  person," 
said  Shaw,  C.  J.,  *^  must  have  a  domicil  somewhere ;  and  a  man 
can  have  only  one  domicil,  for  one  purpose,  at  one  and  the  same 
time/*  1  And  tiiis,  it  is  submitted,  is  the  sounder  doctrine. 
Again,  as  here  intimated,  — 

§  120.  DUferent  Domioila  for  Different  Purpoaaii.  —  It  is  commonly 
said,  that  there  may  be  different  domicils  for  different  purposes ;  or, 
as  expressed  by  Gresswell,  J.,  *^  that  the  word  domicil  has  many 
meanings,  according  as  it  is  used  with  reference  to  succession,  or 
for  determining  rights  of  belligerents,  or  ascertaining  trading 
privileges."  ^  If  this  is  strictly  so,  there  can  be  no  one  definition 
of  the  word  ^*  domicil,"  as  most  judges  and  text  writers  have 
assumed  there  may  be ;  but  there  are  as  many  differing  defini- 
tions as  there  are  subjects  to  which  the  law  of  domicil  is  applied. 
The  better  statement  of  the  law  is  believed  to  be,  that  the  quasi 
domicil  is  in  some  circumstances,  and  as  respects  some  questions, 
permitted  to  stand  in  the  place  of  the  real  one  ;  as,  for  example, 
a  residence  not  amounting  to  a  real  domicil  may  give  to  a  merchant 
those  mercantile  rights  which  the  law  of  domicil  confers.^ 

§  120  a.  Proof  of  DomloU.  —  The  proof  of  domicil  may  coivrist 
of  declarations  of  the  person  whose  domicil  is  in  question,^  his 
acts,^  the  presumption  that  a  domicil  once  established  continues,^ 
the  presumption  that  it  is  where  his  wife  and  family  reside,"  and 
such  other  pertinent  facts  and  presumptions  as  are  competent 
within  the  general  rules  of  evidence.^    All  the  proofs  must  be 

1  Abingtoo  v.  North  Bridgewater,  28         ^  Doncet    v.    Geoghegan,  0   Ch.    D 

Pick.  170,  177;   s.  p.  Oi^nion  of    the  441;  The  Venus,  8  Cranch,  268,  279 

Judges,  6  Met.  687,  669;  Thorndike  v.  Richmond  v.  Vassalborough,  6  Greenl 

Boston,  1  Met.  242 ;  Bayage  v.  Scott,  45  896. 

Iowa,  180 ;  Ctdbertson  v.  Flojd,  62  Ind.         *  Nixon    v.   Palmer,  10   Barb.    175 

861.  Andsee  Jndson  v.  Lathrop,  1  La.  An.  Mitchell  v.  United  States,  10  Ct.  CI.  120 

78;  Bamham  v.  Bangeley,  1  Woodb.  it  Desmare  v.  United  States,  98  U.  S.  606 

M.  7;  Greene  v.  Greene,  11  Fide.  410.  Crookenden  v.  Fuller,  1  Swab.  &  T.  441 

s  Teiverton  v.  Yelyerton,  1  Swab.  4b  See  Commonwealth  v.  Bradford,  9  Met 

T.  674,  ^ ;  0.  p.  PhlUim.  Dom.  18, 19.  268. 

*  Field  V,  Adreon,  7  Md.  200;  The         '  PlaU  v.  Attorney-General,  3  Ap.  Cas. 

Anna  Green,  1  Gallls.  274 ;  The  Joseph,  886 ;  Smith  v.  Croom,  7  Fla.  81 ;  WUliame 

1  QaUis.  646.  v.  Whiting,  11  Mass.  424. 

«  Burgess  v,  Clark,  8  Ind.  260;  Got-         •  West  BoyUton  v.  Sterling,  17  Pick. 

ham  0.  Canton,  6  Greenl.  266;  Beason  v.  126;  Fisk  v.  Chester,  8  Gray,  606;  Ly- 

The  State,  84  Missis.  602;  TiUman  v.  man  v.  Fiske,  17  Pick.  231;  Fleming  v. 

Mosely,  14  La.  An.  710 ;  Brodie  v.  Brodie,  Straley,  1  Ire.  806;  Sherwood  v,  Judd,  8 

2  Swab,  ft  T.  269.  Brad.  267. 
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controlled  by  the  general  rules  of  evidence ;  so  that,  for  example, 
in  some  circumstances,  declarations  will  not  be  received,  being 
made  by  a  party  in  his  own  interest.^  And  declarations,  when 
admissible,  are  often  of  little  efiEect,  and  they  may  be  overcome  by 
the  declarant's  acts.^  What  constitutes  a  domicil  is  a  question  of 
law ;  but  the  facts  in  evidence  and  the  presumptions  are  to  be 
weighed  by  the  jury,  who  will  determine,  as  of  fact,  where 
the  domicil  is.^ 

II.  Specially  of  DomieU  in  Divorce  Law. 

§  120  5.  xnsewhere.  —  In  the  next  chapter,  we  shall  consider  of 
the  wife's  separate  domicil  for  divorce ;  and,  in  chapters  further 
on,  of  domicil  as  an  element  in  divorce  jurisdiction. 

Here  —  the  inquiry  relates  to  the  nature  of  divorce  domicil  in 
international  law.    And  — 

The  Rule  —  is  believed  to  be,  that  the  domicil  must  be  complete 
and  full,  in  distinction  from  a  qa^an  domicil,^  —  adequate  for  every 
other  purpose.* 

^  Wright  V.  Boston,  126  MaM.  161 ;  cession  is  the  domicil  that  ia  required  in 
Watson  V.  Simpson,  18  La.  An.  387  ;  a  question  of  ordinary  status.  The  point 
GrifSn  o.  Wall,  82  Ala.  149.  See  Burn-  to  be  inyestigated  in  the  one  case  is  the 
ham  V.  Rangeley,  1  Woodb.  &  M.  7 ;  Weld  real  domicil  of  the  individual  at  the  peri- 
ls. Boston,  126  Mass.  166.  od  of  death ;  in  the  other,  at  the  period 

'Lire  Steer,  8  H.  ft  N.  694;  Crook-  when  the  question   involTing   the  cou- 

enden  v.  Fuller,  1  Swab.  &  T.  441 ;  Shel-  sideration  of   the  status  of   the  party 

ton  V.  Tiffin,  6  How.  U.  S.  168.  happens  to  be  tried."    Gordon  v.  Hamp- 

<  Fennsylyania  v.  Ravenel,  21  How.  den,  Ferg.  276,  881,  8  Eng.  £c.  480,  463. 

U.  S.  108 ;  Fearce  o.  The  State,  1  Sneed,  On  a  petition  for  the  dissolution  of  a 

68.  marriage,  before  the  full  English  Diyorce 

*  Ante,  §  119, 120.                       •  Court,  where  the  evidence  of  domicil  was 

*  I  am  not  aware  of  this  having  ever  held  to  be  sufficient  to  sustain  the  juris- 
been  so  laid  down  in  terms,  but  I  think  that  diction,  it  was  observed  :  *'  We  say  noth- 
the  cases  generally  imply  it^  and  that  the  ing  as  to  what  the  effect  of  the  evidence 
true  reason  of  the  law  so  requires.  Con-  might  be  in  a  testamentary  suit  We 
suit,  for  example,  Briggs  v.  Briggs,  6  F.  think  that  the  petitioner  was  bmajide  resi- 
D.  168;  Wilson  v.  Wilson,  Law  Rep.  2  dent  here,  not  casually,  or  as  a  traveller." 
F.  ft  M.  485 ;  Whitcomb  v,  Whitcomb,  Brodie  v.  Brodie,  2  Swab,  ft  T.  269,  263. 
46  Iowa,  487;  Santo  Teodoro  v.  Santo  It  was  once  intimated  in  the  tfouse  of 
Teodoro,  6  F.  D.  79 ;  Dolphin  v.  Robins,  7  Lords,  by  Lord  Colonsay,  that  something 
H.  L.  Cas.  890, 414.  ToUemache  v.  Tolle-  less  than  the  domicil  for  all  purposes 
mache,  1  Swab.  &  T.  667,  669.  Said  Mr.  might  suffice  under  international  law. 
Commissary  Ross:  "Although  in  other  "Jurisdiction,"  he  said,  "to  redress 
respects  the  two  cases  may  not  be  anal-  wrongs  in  regard  to  domestic  relations 
ogous,  I  apprehend  that  the  same  kind  of  does  not  necessarily  depend  on  domicU 
domicil  that  is  required  to  be  ascertained  for  all  puiposes."  Shaw  v,  Gould,  Law 
in  a  question  of  intestate  movable  sue-  Rep.  8  H.  L.  66,  96. 
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"Why?  —  The  reason  is,  because  the  status  of  marriage  extends 
its  influence  through  and  *among  all  the  rights  of  the  parties, 
and  all  the  interests  of  the  State.  It  is  not  limited  to  a  mere  mer- 
cantile right,'  or  a  maritime  right,  or  a  right  pertaining  to  any 
other  one  interest  or  occupation,  but  it  reaches  to  all.  A  divorce 
affects  all,  and  affects  the  entire  community.  And,  in  the  just 
fitness  of  legal  things,  the  domicil  should  be  all  that  is  required 
in  other  issues  involving  all  these  rights  respectively.    Again,  — 

§  121.   Proof  of  Divorce  Domicil :  — 

In  GieneraL  —  The  proof  of  a  domicil  for  divorce  is  the  same  as 
that  of  any  other,  already  considered ;  ^  added  to  which,  — 

TemptatioiiB  to  deceive  —  (Going  to  State  for  Divorce).  —  The 
facilities  for  divorce  in  our  States  being  unequal,  the  temptations 
are  often  great  for  parties  to  feign  a  change  of  domicil  for  the 
mere  purpose  of  getting  rid  of  a  marriage  which  the  courts  of 
their  own  State  have  no  power  to  dissolve.  And  they  have  the 
right  to  make  the  change ;  in  like  manner  as,  when  a  man  is  dis- 
satisfied with  the  taxes  in  his  town,^  he  may  lawfully  and  effectu- 
ally remove  to  another  for  the  mere  purpose  of  diminishing  their 
amount.  If,  then,  he  goes  to  the  favoring  State  animo  manendi^ 
his  domicil  is  in,  law  immediately  changed ;  ^  and  he  could  apply 
instantly  for  the  divorce,  except  that  he  will  probably  encounter 
a  statute  requiring  him  to  wait  a  specified  number  of  years.  But 
a  nice  question  of  fact  will  present  itself.  If  his  purpose  is  sim- 
ply divorce,^  and  he  intends  to  resume  his  old  domicil,  or  if  he  is 
undecided  whether  he  shall  or  not  remain  in  the  new,  after  he  is 
rid  of  his  wife,  there  is  no  change  of  domicil.^  If,  on  the  other 
hand,  however  prompted  by  a  desire  to  get  rid  of  one  wife  and 
marry  another,  he  goes  meaning  to  make  the  favoring  State  bis 
future  home,  his  domicil  changes  with  his  personal  presence.^ 
Now,  suppose  him  applying  for  a  divorce  in  the  new  locality,  and 
suppose  the  cause  alleged  is  such  as  would  not  entitle  him  to  this 
remedy  in  the  State  whence  he  came,  and  suppose  he  left  behind 
land,  houses,  friends,  and  business,  while  he  has  none  in  the  State 

1  Ante,  f  120.  *  Whitoomb  v.  Whitcomb,  46  Iowa, 

s  Ante,  §1200.  487. 

*  Draper  v.  Hatfield,  124  Mass.  6a         «  Ante,  §  IIS  a. 
See  also  Thajer  v,  Boston,  124  Mass.         ^  And  see  Burlen  v.  Shannon,  115 

132.  Mass.  488. 

«  Cooper  V.  Galbraith,  8  Wash.  C.  C. 
646. 

109 


§  121  GONFLIOT  OF  DITOBCE  LAWS,  ETO.  [BOOK  IX. 

where  he  makes  the  application)  who  will  believe,  when  such  cir- 
cumstances surround  him,  that  he  ha»  truly  changed  his  domicil  ? 
Though  be  should  swear  to  the  change,^  every  considerate  per- 
son would  set  him  down  as  an  adventurer,  away  from  home^ 
endeavoring  by  a  false  representation  to  obtain  from  a  cheated 
court  a  worthless  writing  in  the  form  of  a  decree  of  divorce^ 
wherewith  to  deceive  some  unsuspecting  woman  into  a  polyga- 
mous marriage  with  him,  living  his  real  wife.  In  a  case  some- 
what of  this  sort  in  New  Jersey,  the  court,  having  jurisdiction 
both  of  the  law  and  the  facts,  laid  down  the  doctrine,  that  a  citi- 
zen of  another  State  who  brings  his  efiEects  here  for  the  purpose 
of  establishing  a  residence  manifestly  to  procure  a  divorce,  and 
immediately  commences  the  suit,  is  not  an. inhabitant  within  the 
meaning  of  the  act  concerning  divorces,  and  the  court  will  not 
entertain  jurisdiction  of  his  cause,  however  just  it  may  be  in  itself. 
^*  I  know,"  said  the  learned  Chancellor,  Green,  *'*•  that  the  lan- 
guage of  the  statute  is  very  broad,  and  may,  in  its  terms,  embrace 
the  case  now  under  consideration. .  But  I  nevertheless  think  that 
the  legislature  were  legislating  for  the  citizens  of  this  State,  not 
for  others.  The  subject  is  one  of  grave  importance,  and  is  daily 
assuming  i  more  serious  aspect.  At  this  hour,  a  large  proportion 
of  the  divorces  asked  for  in  this  court  is  by  citizens  of  other 
States,  who  come  into  this  State  for  the  mere  purpose  of  obtain- 
ing a  divorce,  and  often  in  evasion  of  their  own  laws.  There  is 
too  much  reason  to  apprehend  collusion  of  parties  in  actions  of 
divorce,  in  regard  to  the  establishment  of  a  domicil,  as  well  ad 
with  respect  to  the  procedure.  Conflict  of  jurisdiction,  injury  to 
morals,  reproach  to  our  law,  oppression  and  fraud,  as  well  aa 
obloquy  to  the  judicature  which  must  administer  the  law,  are  the 
evident  consequences  which  must  follow  from  the  influx  of  par- 
ties from  other  States  to  obtain  a  dissolution  of  marriage  here,  in 
opposition  to  the  rule  of  their  own  law.'*  ^  Still,  for  all  this,  the 
domicil  may  change  with  the  personal  presence ;  ^  and,  when  it 
does,  the  new  citizen,  like  any  other,  is  entitled  to  the  protection 

^  For  a  ca»e  in  which  the  fact  was         *  Winship  v,  WinBhip,  1  C.  E.  GreeOy 

feund,  contrary  to  the  oath  of  the  party,  107, 100, 110. 

under  surroundings  quite  similar  to  thoM         *  Johnson  v.  Johnson,  4  Paige,  460. 

supposed  in  the  text,  see  Manning  v.  And  see  Greelie  o.  Qreene,  11  Pick  410  ; 

Uaniang,  Law  R^  2 P.  4  M.  223.    A  Chaee    v.  Ouue,   6    Gra/,  167;   aate^ 

case  wherein  the  oath  was  beUeved,  it  §  118  a. 
Wilson  V.  Wilson,  Law  Bep.  2  P.  &  M. 
486. 
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of  the  laws.  Quite  analogous  to  this  change  of  domicil  in  search 
of  divorce  is  — 

§  122.  Removing  to  ana  in  United  Btatei  Conrt.  —  Under  the 
United  States  Constitution,  the  national  tribunals  have  jurisdic- 
tion over  controversies  *'*  between  citizens  of  different  States."  ^ 
A  person  wishing  to  sue  another  who  is  domiciled  in  the  same 
State  with  himself  sometimes  removes  to  another  State  to  qualify 
himself  therefor.  He  must  become  a  ^'  citizen "  of  such  State, 
construed  by  the  courts  to  require  a  domicil  there.^  Nothing 
short  wUl  su£Sce.*  But,  in  the  language  of  Story,  J. :  *'  If  a 
person,  wishing  to  commence  suits  in  the  courts  of  the  United 
States  instead  of  the  State  courts,  chooses  to  remove  into  another 
State,  and  executes  such  intention  btma  fide^  he  may  thereby 
change  his  citizenship.  But  his  removal  must  be  a  real  one, 
animo  manendi,  and  not  merely  ostensible."^  In  the  facts  of 
cases,  this  is  not  unfrequently  done.    Now,  — 

Removing  fbr  Divoroe,  oompered.  —  Where  the  removal  is  for 
divorce,  the  party  acts  under  a  stronger  temptation.  Therefore 
he  cannot  blame  the  court  if  it  looks,  as  it  probably  will,  more 
carefully  and  under  greater  suspicions  into  the  bona  fides  of  the 
transaction.  There  are  cases  which  seem  even  to  imply,  that  the 
doctrine  itself  is  not  applicable  to  a  change  of  locality  for  this 
purpose,  but  that  the  removal  is  effectual  only  when  made  with- 
out the  intention  of  obtaining  a  divorce,  though  probably  none 
go  quite  to  this  point.^  Certainly  such  a  holding  would  be  con- 
trary to  just  principle.  Still,  in  these  cases,  as  in  others,  a  mere 
intention  to  change  the  domicil  is  not  enough ;  there  must  be  an 
actual  change  of  residence  ;  ^  and  it  must  be  with  the  animus  non 
tevertendV 

§  123.  Retnniing  after  obtaining  Divoroe.  —  Should  the  party, 
after  obtaining  his  divorce  in  such  a  case,  return  to  the  State  of 
his  former  residence,  —  should  the  return  be  speedy,  should  it 
not  be  clearly  explained,  and  especially  should  there  be  circum- 
stances connected  with  the  original  removal  calculated  to  awaken 

1  Const.  IT.  S.  art  8,  §  2.  Shannon  o.  Shannon,  4  Allen,  134 ;  post, 

>  Bead  v.  Bertrand,  4  Wash.  C.  C.  514;  §  209, 214. 
Bobertson  o.  Cease,  97  U.  S.  046.  «  Hall  v.  Hall,  26  Wis.  SOO. 

<  Case  V.Clarke,  6  Mason,  70;  Shel-         ^  WUbraham    v,   Ludlow,  90    Mass. 

ton  V.  IMiBn,  6  How.  U.  S.  163.  687;  Brown  v.  Ashbough,  40  How.  Pr.  260 ; 

^  Case  V,  Clarke,  supra ;  s.  P.  Cooper  People  v.  Peralta,  4  Cal.  175;  Whitcomb  v. 

V,  Oalbraith,  3  Wash.  C.  C.  546.  Whitcomb,  46  Iowa,  437 ;  Sewall  v.  Sewall, 

•  Smith  V.  Smith,  4  Greene,  Iowa,  266 ;  122  Blass.  166 ;  Briggs  v.  Briggs,  5  P.  D.  163. 
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vigilance,  —  the  conclusion,  as  one  of  fact,  would  be  almost  inevi- 
table that  there  had  really  been  no  change  of  domicil.  Yet,  in 
strict  law,  especially  as  applied  in  causes  other  than  for  divorce, 
it  was  not  necessary,  when  the  removal  was  made,  that  there 
should  be  an  absolute,  fixed  resolution  never  to  come  back ;  if  it 
was  in  good  faith,  and  there  was  even  a  floating  and  undefined 
idea  of  a  possible  return  at  some  future  period,  still  the  domicil  is 
changed.^ .  There  is  a  Massachusetts  case,  the  correctness  where- 
of as  general  American  law  may  not  be  quite  beyond  question, 
holding,  that,  if  a  citizen  of  this  State  removes  with  his  family 
into  another,  retaining  here  no  dwelling-place,  but  keeping  his 
place  of  business,  and  intending  to  retain  his  domicil  and  to 
return  at  some  future  period,  he  still  loses  in  law  his  Massachu- 
setts domicil.^  Of  course,  when  the  domicil  was  lost  in  Massa- 
chusetts, it  was  acquired  in  the  other  State.  But  one  may  doubt 
whether  the  same  court  would  apply  this  doctrine  in  divorce 
law .3  The  true  view  probably  is,  that  the  law  and  proofs  of 
domicil  are  the  same  in  divorce  causes  as  in  others  ;  but,  in  the 
actual  course  of  things,  the  temptation  for  litigants  to  practise 
frauds  on  courts  and  juries  as  to  their  domicil  is  so  great,  and  the 
successful  frauds  are  so  numerous,  that  the  constantly  awakened 
vigilance  which  necessarily  attends  these  hearings  will  often 
refuse  to  be  convinced  by  evidence  which  would  be  accepted  as 
ample  in  causes  of  a  different  sort. 

III.    Whether  or  haw  "  Besidence  "  for  Divorce  is  dUtinguuhable 

from  Domicil  therefor* 

§  124.  The  Dootzlne.  —  The  doctrine  to  be  explained  in  this 
sub-title  is,  that,  though  the  words  "  domicil "  and  "  residence  " 
are  not  syonymous,  a  statute  requiring  a  specified  number  of 
years'  residence  in  a  State,  to  give  the  courts  jurisdiction  of  an 
application  for  divorce,  is  to  be  interpreted  as  requiring  a 
domicil. 

1  The  State  v.  Frest,  4  Hairing.  Del.  >  Holmes  v,  Greene,  7  Gray,  299. 

658;  The  State  v.  De  Casinova,  1  Texas,  '  See  Chase  v.  Chase,  6  Graj,  167; 

401 ;  Ringgold  t;.  Barley,  5  Md.  186 ;  War-  Leith  v.  Leith,  S9  N.  H.  20 ;  McGiffert  9. 

ren  v,  Thomaston,  43  Maine,  406;  Put-  McGiffert,  81  Barb.  69;  Smith  v.  Smith, 

nam  v.  Johnson,  10  Mass.  488.    And  see  18  Gray,  209 ;   Shannon  v.  Shannon,  4 

Plummer  v.  Brandon,  6  Ire.  £q.  190 ;  Allen,  184. 
Hairston  v,  Hairston,  27  Missis.  704 ;  Jen- 
nison  p.  Hapgood,  10  Pick.  77. 
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'*R«BldMio«''  nA  ''Bomiott"  ocmparad.  —  The  words  ^« 
and  ^*  donucil,"  standing  alone^  and  not  limited  or  qualified  hj 
the  particular  subject,  are^  in  the  law,  not  equivalents  in  meaning.^ 
Thus  viewed,  the  former  does  not  require  the  mnimuB  wtanendi, 
but  the  latter  does.^  So,  under  some  cirQumstanees,  as  in  the 
case  of  an  infant,  one  may  have  a  domicil  in  a  place  where  he 
never  resided.'  Tet  the  word  ^  residence  "  implies  an  abode  more 
or  ksa  permanent ;  the  degree  of  permanence  varying  with  the 
nature  of  the  case.^  Likewise  residence  is  prima  facie  evidence 
of  domioil.^  Then^  in  some  oonnectiona,  and  as  applied  to  some 
things,  the  word  residence  means  domicil,  —  an  abode  mmmo 
manendi.^    Now,  — 

§124  a.  In  DlToroe  Law.  —  Any  word  employed  in  a  statute 
may  be  modified,  limited,  or  expanded  in  meaning  by  the  connec- 
tion in  which  it  stands,  and  the  subject  to  which  it  is  applied.^ 
Our  divorce  statutes,  giving  jurisdiction,  commonly  provide,  that 
the  applicant  shall  have  '^  resided  "  a  given  number  of  years  in  the 
State.  The  principles  of  international  law  and  the  general  prin- 
ciples of  our  own  requiring  the  residence  for  divorce  to  be  animo 
manendi^  the  method  of  interpretation  already  pointed  out  ^  indi- 
oates,  that  the  residence  demanded  shall  be  held  to  be  permanent, 
—  the  domicil.  And  so,  it  is  believed,  most  of  our  courts  do 
bold.^    But  in  Illinois  it  was  intimated,  rather  than  decided,  that 

I  Alston  V.  Newcomer,  42  Missis.  186;         *  Shelton  v.  TifBn,  6  How.  U.  S.  163 ; 

Briggs  V.  Bocliester,  16  Gruy,  887,  840 ;  Johnson  v.  Merchandise,  2  Paine,  601 ; 

Chariton  v.  Moberl j,  69  Misso.  288 ;  Ye-  Bempde  v.  Johnstone,  8  Yes.  198 ;  GiUis 

nuci  V,  Cademartori,  60  Misso.  862 ;  Say-  v.  Gillis,  Ir.  Bep.  S  £q.  607. 
age  9.  Scott,  46  Iowa,  180 ;  In  re  Watson,         >  Colhertson  v.  Floyd,  62  Ind.  861 ; 

4  Bankr.  Reg.  613;  Beayers  o.  Smith,  11  Lamar    v.    Mahony,   Dudley,  Ga.    92  ; 

Ala.  20 ;  Bartlett  v.  New  York,  6  Sandf.  Boardman    v.    House,    18   Wend.  612 ; 

44 ;  Bobertoon  v.  Cease,  97  U.  S.  646, 648.  Tomer  v,  BnckHeld,  3  Greenl.  229 ;  Win- 

*  Long  V.  Ryan,  30  Grat.  718 ;  Morgan  ter  Iron  Works  v.  Toy,  12  La.  An.  200 ; 
V.  Nones,  64  Missis.  806 ;  Wheeler  o.  Crawford  v.  Wilson,  4  Barb.  604,  620 ; 
Cobb,  76  N.  C.  21,  26 ;  New  York  v.  Kennedy  v.  RyaU,  67  N.  Y.  879,  886.  See 
Genet,  4  Hon,  487;  CoiUnson  o.  Teal,  4  Chaine  v.  Wilson,  1  Bosw.  678;  Ely  tw 
Saw.  241 ;  Foster  v.  Hali;  4  Humph.  346;  Lyons,  18  Wend.  644 ;  Frost  o.  Brisbin, 
Hayes  v,  Hayes,  74  Bl.  812 ;  Walker  v.  19  Wend.  11. 

Walker,  1  Misso.  Ap.  404 ;  Jopp  v.  Wood,  7  Bishop  Stat.  Crimes,  §  08, 121.    So 

84  Bear.  88;  Hoskins  v.  Matthews,  8  laid  down  particularly  of  this  word '' resi- 

De  O.  M.  a  G.  18;  Moorhouse  v.  Lord,  dence."    Long  v,  Ryan,  30  Grat.  718. 

10  H.  L.  Cas.  272.  >  Ante,  f  114,  121. 

•  Walcot  V,  Botfleld,  Kay,  634.  •  Post,  §  144,  209;  Whitcomb  o.  Whit- 
«  Cohen  v.  Wigfall,  8  Rich.  237 ;  Con-  comb,  46  Iowa,  487  ;  Hanson  v.  Hanson, 

ningham  o.  Maond,  2  Kelly,  171;  Riggs  111  Mass.  168;   Winship  v.  Winship,  1 

r.  Andrews,  8  Ala.  628;  Long  o.  Ryan,  C.  £.  Greene,  107,  ante,  §  121.    And  see 

30  Grat.  718.  People  v.  Dawell,  26  Mich.  247. 
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sometluDg  less  might  suffice.  **  While,'*  said  the  learned  judge, 
**  a  man  can  have  but  one  .domicil,  he  may  have  several  resi- 
dences ;  and,  though  the  residence  is  more  transient  in  its  nature, 
there  must  be  some  intent  of  permanent  business.  It  cannot 
be  acquired  by  going  to  a  place  with  the  purpose  of  retiring 
immediately.  When  the  domicil  and  entire  business  are  within 
another  jurisdiction,  residence  cannot  be  obtained  by  a  visit  to 
this  State  merely  for  the  institution  of  the  suit  without  any  other 
intention."  ^  It  would,  at  least,  be  practically  desirable,  that,  in 
framing  laws,  our  legislatures  should  use  the  appropriate  word, 
"  domicil." 

1  Waj  9.  Way,  64  BL  406, 412.    And  see  Briggi  v.  Briggs,  6  P.  D.  168, 16& 
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CHAPTER  IX. 

THB  DOMIODEi  OF  THE  WIFB  FOB  DIYOBGB  JUBISDIOTIOK. 

§125.  General  Rtde — (Following  Husband's).  —  The  general 
rule  is  familiar,  that  marriage  creates  a  unity  of  the  parties  which 
gives  them  one  domicil,  that  the  husband  has  the  authority  to 
determine  where  it  shall  be,  and  that  consequently  the  wife's 
follows  his,^  and  his  does  not  change  with  hers.'    But*— 

Bxceptlons.  —  This  rule,  like  any  other,  ought  to  be,  and  com- 
monly is,  limited  by  the  reasons  on  which  it  rests  ;^  as,  for 
example,  — 

Settlement  —  A  wife  may,  in  proper  circumstances,  —  as  where 
she  is  abandoned,  —  acquire  a  settlement  separate  from  her  hus- 
band.^    So,  — 

Jndidally  Separated.  —  Where  married  parties  are  living  under 
a  judicial  separation,  or  divorce  from  bed  and  board,  the  domicil 
of  the  wife  does  not  follow  the  husband's.^    Now,  — 

On  Principle,  In  Divorce.  —  When  the  law  authorizes  a  suit 
between  a  husband  and  his  wife  for  divorce,  and  makes  the  juris- 
diction over  it  depend  among  other  things  on  domicil,  there 

>  Vol.  L,  f  7S8;  ante,  §  118;  Greene  64  Maine,  78.    See  also  WHliamsport  v. 

V.  Greene,  11  Pick.  410 ;  Hainton  v.  Hairt-  Eldred,  8  Norris,  Pa.  429, 482.    The  Eng- 

ton,  27  MiBtia.  704 ;  Smith  v.  Morehead,  lish  doctrine  appears  to  be,  that  a  woman 

6  Jones  £q.  300;  Williams  v,  Sannders,  at  marriage  takes  her  husband's  settle- 

5  Coldw.   60 ;    Hackettstown    Bank  v.  ment  if  he  has  one ;  if  not,  she  retains 

Mitchell,  4  Dntcher,  616 ;   McAfee    v,  her  own.    But  during  the  coverture  she 

Kentockj  UniTersit^,  7  Bush,  136 ;  Ben-  can  acquire  no  settlement  separate  from 

nett  P.  Bennett,  Deady,  209;  In  re  Dalj,  his.     4  Bum  Just  28th  ed.  273,   314; 

26  Bear.  466.    And  see  Waterborough  o.  Berkhampstead  v.  St.  Maiy,  2  Bott  P.  L. 

Newlleld,  8  Greenl.  203 ;  Brewer  v.  Lin-  26 ;  Tynton  v.  King's  Norton,  2  Bott  P.  L. 

naens,  86  Mame,  428.  24 ;  Bex  v.  St.  Botolph's,  Bur.  Set  Gas. 

*  Scholes  V.  Murraj,  Iron  Works,  44  367 ;  Rex  v.  Norton,  Bur.  Set  Gas.  122; 
Iowa,  190 ;  Porterfield  v,  Augusta,  67  Kex  v.  Brington,  7  B.  &  G.  646 ;  Bex  v. 
Maine,  666.  Gottingham,  7  B.  &  G.  616. 

*  And  see  Bepublic  o.  Skidmore,  2  *  Williams  v.  Dormer,  16  Jur.  366,  9 
Texas,  261.  Eng.  L.  &  Eq.  698,  2  Rob.  Ec.  606 ;  Bar- 

«  Washington  v.  Mahaska,  47  Iowa,  ber  v.  Barber,  21  How.  U.  S.  682;  WU- 
67 ;  qualified  in  Burlington  v.  Swanyille,    liamsport  v.  Eldred,  supra. 
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is  an  irresistible  implication^  that,  if  she  needs  a  separate 
domicil  to  give  effect  to  her  rights,  or  if  his  case  requires  her  to 
have  one  to  make  his  effectual,  the  law  has  conferred  it  on  her. 
And,  in  addition  to  this  alignment,  we  have  the  proposition 
already  appearing,  that  the  reason  why  her  domicil  follows  his  is 
not  now  in  operation ;  fuid,  m  the  leefion  has  ceased,  so  should 
its  consequence.^  It  would  not  be  necessary  to  regard  the  wife's 
separate  domicil  comply  fov  every  purpose ;  but  it  i9  »  queui 
domicil,  for  the  special  purpose  of  divorce.'  More  minutely,  and 
in  other  aspects  of  the  question,  — 

§  126.  QSm*o»  tuminmnag  Cotebitattoe.  -^  If  tti  lnui^band  commits 
an  offenee  entitling  the  wife  to  a  divorce^  she  not  only  i^  dis* 
charged  thereby  immediately,  and  without  judicial  ^entenoe^  from 
her  duty  to  dwell  with  him,  but  she  must  abandon  him,  or  the 
oediabitatioa  will  be  coiidonation,  barriug  heir  of  the  remedy ."^ 
la  other  wo4ils,  die  muet  establish  a  domieU  of  her  own,  sepa* 
rate  from  his ;  though  it  may,  or  not,  be  in  the  same  judicial 
locality  with  his.  Then  the  law,  which  squired  this  of  her,  can- 
not turn  round  and  say  it  is  not  hers.  Moreavej^  the  reason  for 
making  his  domicil  hers  has  ceased.  The  courts  may  well,  and 
thay  do,^  decline  to  accept  this  result  cm  a  eoUateral  iasue  ;  but, 
in  prij^ciple,.  it  i&  imperative  iu  the  diyoroe  auit»  On  the  other 
hand, — 

WiiB  ae  DefwMUinK.-^If  the  wife  commita  an  offence  entitling 
the  husband  to  a  divorce,  she  cannot,  in  }ust  principle,  set  it  up 
in  bar  of  the  jurisdietion  of  the  court  in  hia  a^it ;  both  because  it 
is  an  act  in  her  own  wrong,  and  because  the  allegation  of  it  would 
be  in  contradiction  to  her  denial  of  guilt.  On  his  side,  after  he 
has  given  her  due  notice  of  the  proceeding,  his  averment  of  her 
guilt  does  not  preclude  him  from  maintaining,  that,  for  jurisdic* 
tion,  his  domicil  is  hers ;  because  plaintiff  do  not  forfeit  rights 
in  return  for  defendants*  wroi^s.  The  consequence  of  which  ie, 
that,  in  principle,  a  husband  may  have  a  jurisdiction  against  hie 
wife  founded  on  the  law  which  makes  hi^  domicil  hers.  And 
most  of  the  adjudged  eases  accept  this  conclusioa,  to  the  extent^ 
at  least,  of  avoiding  any  mere  technical  objection  to  the  court's 
taking  jurisdiction  of  the  husband's  cause,  when  the  wife  ift  in 

1  Port,  §128.  •Aiite,|iaOL 

*  1  Bishop  CMm.  Law,  |  ^7S;  a06.  «  MJ^  (38-40. 
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finct  dwellii^  ia  d&other  country.  ^  This  doctrine  is  not  ineoti'* 
sisteftt  with  the  {nmctice,  under  statutes,  of  proceeding  itgainst 
ber  as  a  non^residemt,  when  she  is  such  in  ftvet,  for  the  purpose  ot 
Botifyiiig  her  of  the  diToroe  snit.  But  he  cannot  so  treat  her 
when  he  seods  ber  out  of  the  State^  or  confines  her  in  an  asylum, 
and  she  is  abeent  by  his  will,  not  her  own.'  A  question  not  the 
same  is,>^ 

§  127.  Plaintlt  Wife  rsTylBg  oa  fltaibana'a  DetuielL  -^  If  the  par- 
ties are  living  in  different  States,  and  the  statutes  of  the  hus- 
band's State  require  the  appltcant  for  divoroe  to  be  domiciled 
therein,  can  Ae  wife,  relying  on  the  rale  that  his  domicil  is  hers, 
sue  him  for  divorce  in  his  own  jurisdiction  ?  In  principle,  he, 
denying  his  ofPence,  cannot  at  the  same  instant  maintain,  should 
he  be  disposed,  as  he  will  not  be,  that  the  oiSence  has  qualified 
her  to  have  a  separate  domicil.  But  there  is  a  difficulty  on  bet 
side.  She,  alleging  and  proving  his  guilt,  shows  herself  oompe^ 
tent  to  have  a  separate  domicil ;  and,  when  the  fitct  appears  also 
that  Ae  is  abiding  in  the  oUier  State  animo  munendi,  aJl  ground 
for  holding  the  husband's  domicil  to  be  hei*s  is  excluded.  In  fa^st 
and  in  law,  it  is  not  hers.  Such  is  the  doctrine  of  principle.  In 
authority,  this  question  in  most  of  our  States  is  not  settled.' 
But  whence  a  husband  deserted  his  wife  in  Massachusetts,  in 
which  State  she  continued  to  reside,  himself,  removing  to  New 
Hampshire,  tiie  court  of  his  new  domicil  refused  to  accept  it  as 
the  wife's  for  divorce ;  holding,  in  her  suit  there,  that  it  had  no 
jurisdiction.  ^*  When  the  husband,"  said  Fowler,  J.,  ^^  abandoned 
his  wife,  necessity  &l  separate  and  independent  existence  gave  her 
a  separate  residence  and  domicil;  and,  when  he  came  into  this 
State,  leaving  her  in  Massachusetts,  her  domicil  remained  there 
with  her,  and  there  it  still  continues.'^  ^    And  so  it  has  been  held 


1  WarreDder  v.  Warrendor,  2  €L  &  F. 
4SS ;  Chichester  o.  Donegal,  1  Add.  Be.  5, 
IS;  Tattff  V.  Undny,  1  Dow,  117, 1S8, 
130 ;  Whitoonb  v.  Whitoomb,  2  Ciui.  Be 
361,  7  Eng.  £a  189 ;  GUIis  v.  GUUb,  It. 
Bep.  8  Eq.  607 ;  Harrison  o.  Harrison,  20 
Aku  020;  Buiien  o.  ShamraD,  116  Mass. 
488.  But  see  Bdrdeli  v.  IltOh,  16  Johns. 
121 ;  Irby  v.  Wilson,  1  Dev.  4  Bat  Bq. 
668, 689.  As4  sea  Greene  v.  Otmim,  11 
Pick.  410;  Hvll  v.  HuU,  2  8tM>b.  Eq. 
174;  Harrison  v.  HarrisoA,  IS  Ala.  400; 


Hai«  V,  Hare  10  Texas,  866;  HooA  «i 
Hood,  11  Allen,  106. 

*  Newcotnl)  v.  Vewtotah,  18  BnsK  644. 

*  The  reader  may  ooiwitlt,  hoi  witbovft 
mnch  help  on  this  question,  Dayis  v. 
DaTis,  80  111.  180;  Aahbaugh  v.  Ash- 
bang*!,  17  Bl.  476 ;  Kishaw  v.  Kashaw,  8 
Cal.  812;  Harrison  v.  Hairison,  20  Ala. 
620;  Thoiii|»son  v.  The  State,  28  Ala.  12, 
17;  Hanben7  v.  Hanberrj,  20  Ala.  710, 
724.    And  see  post,  §  200. 

«  Hopkins  v.  Hopkins,  86  N.  H.  474. 
See  Masten  v.  Hasten,  16  N.  H.  160. 
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• 

in  North  Carolina,^  in  Missouri,'  and  in  Wisconsin.^  Such^ 
therefore,  may  be  deemed  to  be  the  law  on  authority.  Still  this 
is  a  conclusion  contrary  to  natural  justice  and  the  true  policy  of 
le^slation.  A  State  ought  not  to  forbid  any  {>erson,  T^hererer 
residing,  to  sue  one  of  its  domiciled  citizens  for  a  breach  of  the 
marital  status.  Yet,  in  our  country,  for  the  same  reason  that 
plaintiffs  are  required  to  reside  in  the  State  a  given  number  of 
years  before  the  suit  is  commenced,  so  also  should  be  defendants 
where  a  non-resident  is  plaintiff. 

§  128.  Further  of  Separate  DomloUa  for  Divoroe.  — Starting  from 
the  familiar  proposition,  that  every  right  carries  with  it  by  impli- 
cation whatever  is  necessary  to  make  it  effectual,^  we  inevitably 
reach  the  conclusion,^  that,  when  the  law  confers  on  married  par- 
ties the  right  to  sue  each  other,  it  impliedly  gives  them  do'micils 
for  the  purpose.  If,  in  general,  they  cannot  have  separate  domi- 
cils ;  so,  in  general,  they  cannot  sue  each  other.  And  when  a 
statute  permits  the  latter,  the  former  would  seem  to  follow  as  of 
course.  On  this  principle,  Shaw,  C.  J.,  in  a  Massachusetts  case, 
observed,  that  the  rule  which  makes  the  husband's  domicil  the 
wife's  is  '^ founded  upon  the  theoretic  identity"  in  interest  of  the 
two.  "But,"  he  continued,  "the  law  will  recognize  a  wife  as 
having  a  separate  existence,  and  separate  interests,  and  separate 
rights,  in  those  cases  where  the  express  object  of  all  proceedings 
is  to  show  that  the  relation  itself  ought  to  be  dissolved,  or  so 
modified  as  to  establish  separate  interest,  and  especially  a  sepa- 
rate domicil  and  home ;  bed  and  board  being  put,  a  part  for  the 
whole,  as  expressive  of  the  idea  of  home.  Otherwise  the  parties, 
in  this  respect,  would  stand  upon  very  unequal  grounds ;  it  being 
in  the  power  of  the  husband  to  change  his  domicil  at  will,  but 
not  in  that  of  the  wife."  ^  And,  in  a  Pennsylvania  case,  Agnew, 
J.,  put  the  reasoning  forcibly,  thus :  "  The  unity  of  person  cre- 
ated by  the  marriage  is  a  legal  fiction  to  be  followed  for  all  useful 
and  just  purposes,  and  not  to  be  used  to  destroy  the  rights  of 
either,  contrary  to  the  principles  of  natural  justice,  in  proceed- 

1  Schonwald  v.  Schonwald,  2  Jones  6d8, 682 ;  StereiM  v.  Stereiis,  1  Met.  270 ; 

£q.  867 ;  post,  f  169.  Bishop  Stat.  Crimes,  f  187. 

s  See  Pate  v.  Pate,  6  Misso.  Ap.  49,         •  Ante,  f  126. 
62.    See  Erase  v.  Krose,  26  Misso.  08.  *  Harteau  v.  Hartean,  14  Pick.  181, 

s  Dutcher  v.  Dntclier,  89  Wis.  661,  18&    And  see  also  The  Republic  v.  Skid- 

669.  more,  2  Texas,  261. 

*  Irby  V.  Wilson,  1  Dey.  ft  Bat.  Eq. 
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ings  which,  from  their  nature,  make  them  opposite  parties."^ 
And  the  general  condosion,  that,  for  divorce,  the  wife  may  have 
a  domicil  separate  from  her  husband,  is  abundantly  established  in 
American  authority ;  though  some  of  the  cases  seem  to  take  the 
distinction  (it  is  submitted,  without  just  foundation),  that  a  wife 
cannot  lose  her  domicil  by  the  husband's  change  of  residence 
after  the  offence  is  committed,  yet  cannot,  on  the  other  hand, 
acquire  a  new  one.'  Indeed,  there  are  direct  rulings  that  she  can- 
not acquire  a  new  one  for  divorce  after  the  offence  is  committed ;  ^ 
while  yet  the  preponderance  of  American  authority,  as  well  as 
weight  of  argument,  is  believed  to  be  greatly  the  other,  way. 

§  128  a.  In  TTnlted  States  Conrti. — Where  the  right  of  separate 
domicils  becomes  an  interstate  question,  there  is  reason  to  deem 
it,'under  the  national  Constitution,  to  be  for  the  final  determina- 
tion of  the  Supreme  Court  of  the  United  States.^  This  court  has 
held,  that,  after  a  husband  has  committed  the  offence,  the  wife 
may  acquire  a  new  domicil  wherein  to  have  the  marriage  dissolved. 

1  Colyin  v.  Beed,  6  Smith,  Pa.  876, 870.  CoUett  v.  CoUett,  8  Cart.  Ec.  726,  7  Eng. 

*  Prary  v.  Prary,  10  N.  H.  61 ;  Hard-  £c.  668;  Dasent  v,  Dasent,  1  Rob.  Ec.  800 ; 

ing  p.  Aldcn,  0  Greenl.  140 ;  SawteU  v.  Glover  v.  Glover,  16  Ala.  440.    In  Penn- 

Sawtell,  17  Conn.  284 ;  Fickle  v.  Fickle,  sylvania  the  statute  of  April  18,  1816, 

6  Terg.  203 ;  Richardson  v.  Richardson,  2  §  16,  provided,  that  '*  no  person  shall  be 

Mass.   163;  Brett  v,  Brett,  6  Met.  238;  entitled  to  a  divorce  from  the  bond  of 

Fishli  V.  Fishli,  2  Litt.  887 ;    Tolen  v,  matrimony,  &c.,  who  is  not  a  citizen  of 

Tolen,  2  Blackf.  407 ;  Hare  v.  Hare,  10  this  State,  and  who  shall  not  have  resided 

Texas,  866;  Hinds  v.  Hinds,  1  Iowa,  86,  therein  at  least  one  whole  year  previous 

60;   Jenness  v.  Jenness,  24    Ind.  866;  to  the    filing  his  or  her  libel  or  peti- 

Craven  v.  Craven,  27  Wis.  418 ;  Hanber-  tion."     And  it  was  afterward   deemed 

ry  V.  Hanberry,  29  Ala.  710, 724 ;  Moffatt  necessary  to  add,  by  act  of  April  18, 1848, 

V.  Moffatt,  6  Cal.  280 ;  Tates  v.  Yates,  2  that  the  word  "  citizen,"  in  the  above, 

Beasley,  280 ;    Einnier   v.   Kinnier,   46  "  shall  not  be  construed  to  apply  to  any 

N.  T.  686,  644;  and  the  other  authorities  woman  who  shall  have  had  a  bona  fide 

cited  to  this  section.    See  also  Dasent  residence  in  this  State,  at  least  one  whole 

V.  Dasent,  1  Rob.  Ec.  800 ;  Wharton  o.  year,  previous  to  her  filing  her  petition  or 

Mair,  Ferg.  260,  8  Eng.  Ec.  414 ;  Harri-  libel."    Hollister  v.  Hollister,  6  Barr,  449, 

son  V.  Harrison,  19  Ala.  499 ;  Vischer  v.  462.    If,  from  Dorsey  v.  Dorsey,  supra, 

Vischer,  12  Barb.  640 ;  Shanks  r.  Dupont,  it  should  be  inferred  that  in  Pennsylvania 

3  Pet  242 ;  Chase  v.  Chase,  6  Gray,  167.  any  discrimination  is  made  against  the 

B  Dorsey  v,  Dorsey,  7   Watts,   849;  wife  as  to  the  right  of  separate  domicils  for 

Neal  9.  Her  Husband,  1  La.  An.  316 ;  Jack-  divorce,  it  is  overruled  in  the  subsequent 

son  0.  Jackson,  1  Johns.  424  (overruled  in  cases  of  Colvin  v.  Reed,  supra,  and  Reel 

Kinnier  v.  Kinnier,  supra,  as  to  which  see  v.  Elder,  12  Smith,  Pa.  808.    It  is  there 

Peojrfe  V,  Da  well,  26  Mich.  247);   Ma-  maintained,  that,  after  a  </e/ictom,  even  the 

guire    o.   Maguire,  7    Dana,  181,  186;  husband  cannot  obtain  for  his  divorce  suit 

Johnson  o.  Johnson,  12  Bush,  486.    And  a  new  jurisdiction  against  his  wife.  These 

see  Cooper  v.  Cooper,   Milward,   878;  cases  will  be  more  particularly  considered 

Pawling  V.  Willson,  18  Johns.  192,  206;  in  a  subsequent  chapter.    Post,  §  170  c. 
Tendncci's  Case,  cited  8  Phillim.  696 ;         «  Post,  §  199  a  et  seq. 
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In  the  facts  of  the  case  in  which  this  was  laid  down,  the  husbaud 
had  appeared  to  his  wife's  divorce  8uit|  and  made  an  unsucoesttful 
defence^  but  he  had  not  changed  his  domicil.  The  n^pearance 
would  make  no  difference ;  for,  if  neither  party  was  domiciled 
within  the  jurisdiction  of  the  ooori,  by  all  opinions  it  could  not 
entertain  the  cause,  however  both  might  consent  Said  Swayne, 
J.,  in  delivering  the  unanimous  opinion  of  this  high  tribunal :  *^  It 
is  insisted  that  Cheever  [the  husband]  never  resided  in  Indiana ; 
that  the  domioil  of  the  husband  is  the  wife's,  and  that  she  cannot 
have  a  different  one  from  his.  The  oon verse  of  the  latter  proposi^ 
tion  is  so  v^  settled  that  it  would  be  idle  to  discuss  it.  The  rule 
is,  that  she  may  acquire  a  separate  domicil  whenever  it  is  necessary 
or  proper  that  she  should  do  so.  The  right  springs  from  the  neces- 
sity of  its  exercise,  and  endures  aa  long  as  the  necessity  continues. 
The  proceedii^  for  a  divorce  may  be  instituted  where  the  wife 
has  her  domicil.  •  The  place  of  the  marriage,  of  the  offence,  and 
the  domioil  of  the  husband  are  of  no  consequence."  ^  And  this 
doctrine  of  the  capacity  of  husband  and  wife  to  have  separate 
domicils  is  carried  so  far,  that,  by  virtue  of  their  being  domi- 
ciled in  different  States,  they  may  sue  each  other  in  the  national 
tribunals.^ 

§  129.  In  Prooeedingi  not  for  Divoree.  —  We  have  seen,  that,  in 
some  exceptional  instances,  the  parties  may  have  separate  domi- 
cils in  proceedings  other  than  for  divoroe.^  But  separations  under 
articles  being,  as  to  the  undertaking  to  live  apart,  contrary  to 
law,*  it  necessarily  follows  that  during  such  a  separation  the 
wife's  domicil  must  be  the  same  as  her  husband's,  else  the  effect 
of  the  articles  would  be  to  make  the  separation  legal,  —  a  qua$i 
divorce.  So  that,  during  this  or  any  ordinary  separation  by 
mutual  consent,  the  domicil  of  the  wife  is  at  her  husband's, 
precisely  as  though  the  parties  were  in  cohabitation,  and  one  was 
temporarily  absent  from  the  other.*  Yet  the  causes  in  which  this 
is  so  held  are  not  for  divorce  ;  nor»  it  is  believed,  can  the  ques- 
tion of  the  right  to  separate  domicils,  because  of  a  delictum 
authorizing  divorce,  be  agitated  except  in  a  suit  for  this  remedy. 
Again,— 

§  ISO.  Rastttation  of  Conjugal  Bi^ta  —  In  the  suit  for  the  restih 

1  ClMeTer  V.  WUmnv  0  Wal  lOS,  123.  «  Vol.  L  §  684  «t  teq. 

>  BeaiMU  V.  B«iHwi(»  Doadjr,  SOOi  *  Warmider  9,  Wamnder,  2  Q.  &  F. 

•  Ante,  f  126.  468. 
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tatioQ  of  conjugal  rights,  the  object  whereof  is  cohabitation,  •— 
the  bringing  of  the  parties  together,  and  making  the  onion  closer, 
not  separating  them  by  divorce^ — there  would  seem  to  be  neither 
ground  nor  necessity  for  separate  domicils.  So,  at  least,  it  was 
held  by  Sir  C.  Cresswell ;  who,  refusing  to  allow  the  wife  a 
separate  domicU,  and  referring  to  the  American  law,  and  to  the 
expositions  of  it  given  in  the  earlier  editions  of  this  work,  said : 
'*  The  privilege  there  [in  the  United  States]  allowed  the  wife 
appears  to  have  been  founded  on  principles  quite  inapplicable  to 
this  case,  namely,  that  the  party  suing  (whether  husband  or  wife) 
must,  before  suit,  reside  for  a  certain  time  in  the  State  where  it 
is  instituted  ;  and,  therefore,  if  a  wife  were  bound  to  follow  her 
husband  to  sue  him  where  he  resides,  he  could  always  defeat  her 
suit  by  changing  his  residence  before  she  could  commence  it. 
Another  ground  was,  that  the  wife  then  contended  that  by  her 
husband's  delinquency  she  had  a  right  to  be  released  from  the 
marriage  tie ;  whereas  here  she  is  seeking  to  enforce  it."  ^ 
Now,  — 

Futther  of  the  Reasons  In  Divorce.  —  It  is  believed  that  this 
learned  person  was  mistaken  in  deeming  our  rale  of  separate 
domicils  to  rest,  to  any  extent  really  affecting  the  question,  upon 
the  statutes  requiring  a  plaintiffs  domicil  in  the  State  where  the 
suit  is  brought ;  though  this  consideration  is  sometimes  men* 
tioned.  That  we  may  see  how  this  is,  let  us  suppose  the  follow* 
ing  case  to  arise  in  England,  where  there  is  no  such  statute. 
According  to  the  principles  of  general  law,  as  we  in  the  United 
States  hold  them,  not  now  inquiring  what  is  the  English  doctrine, 
the  Divorce  Court  could  not  dissolve  the  marriage  of  parties 
domiciled  out  of  England.  Upon  this,  an  English  conple  come 
on  a  tour  of  travel  to  the  United  States.  Here  the  man  falls  in 
love  with  an  American  giri,  elopes  with  her,  and  settles  down  in 
adultery  animo  manendi  renouncing  England  and  his  wife  to- 
gether. She  returns  to  her  father's  house,  and  brings  her  suit 
for  dissolution  in  the  English  Divorce  Court.  The  English  stat- 
ute entitles  her  to  the  remedy  she  prays.  There  are  now  open  1x> 
the  court  three  ways  of  dealing  vrith  the  case,  and  one  of  them  it 
must  choose,  —  first,  to  disobey  the  statute,  in  spite  of  the 

1  TelT«rton  v.  Telrerton,  1  Swab,  ft  T.  674,  €01.  See  Shmw  v.  Aitonwy'GkttOTal, 
Law  Bep.  2  P.  ft  H.  166. 
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familiar  rule  ^  that  it  carries  with  it  by  constructioii  whatever  is 
necessary  to  make  it  effectual ;  or,  secondly,  to  grant  the  divorce 
on  the  principle  of  putting  the  hand  into  other  people's  messes, 
by  determining  a  status  where  no  party  to  it  has  an  English 
domicU ;  or,  thirdly,  by  accepting  as  law  the  voice  of  common 
sense,  that,  as  the  husband  thrust  his  wife  from  him  and  gave  her 
the  legal  right  to  be  again  t^feme  9ole^  enough  of  her  domicil 
cleaves  to  England  to  give  authority  to  the  Divorce  Court  to 
record,  in  the  form  of  a  decree,  this  conclusion  of  the  English 
law.  The  last,  it  is  submitted,  is  the  true  course.  It  carries 
out  the  spirit  of  the  statute,  by  giving  to  the  wife  the  same 
justice  which  would  have  awaited  the  husband,  if  he  had 
been  the  one  to  return  to  England  and  she  the  one  to  elope. 
Still,  — 

§  181.  other  EnsUflh  Cases.  —  Where  facts  nearly  like  these 
supposed  ones  occurred  in  England,  —  namely,  where  a  husband 
came  to  our  country  leaving  his  wife  behind,  and  here  acquired 
a  domicil  and  committed  adultery  and  bigamy,  —  the  full  Divorce 
Court  found  apparently  a  fourth  way,  and  granted  the  dissolution 
prayed.  ^^  Both  parties,"  said  the  learned  judge  ordinary,  speak- 
ing for  himself  and  the  rest,  *^  were  natural-bom  English  subjects ; 
both,  therefore,  owed  allegiance  to  the  crown  of  England,  and 
obedience  to  the  laws  of  England ;  that  allegiance  cannot  be 
shaken  off  by  a  change  of  domicil ;  the  husband,  therefore, 
although  he  became  domiciled  in  America,  continued  liable  to  be 
affected  by  the  laws  of  his  native  country.'*  *  Is  it,  then,  the  doc- 
trine of  this  court,  that  all  persons  bom  in  England,  and  domi- 
ciled in  this  country,  both  those  who  are  naturalized  here,  and 
those  who  are  not,  can  have  their  divorce  business  done  up  in 
London?  And  if  these  persons  had  been  bom  in  France,  of 
French  parents,  yet  had  lived  in  England  since  they  were  a 
week  old,  would  the  woman  have  been,  therefore,  denied  her 
divorce  ?  When  will  the  mysteries  of  perpetual  allegiance  cease 
to  be  unfathomable?  The  English  decisions  not  being  our  guides, 
and  our  own  having  fully  established  the  rules  for  us,  a  further 
examination  of  the  English  law  seems  not  to  be  required.     Yet 

1  Ante,  §  128.  1 ;  Bond  v.  Bond,  2  Swab,  ft  T.  08 ;  Zyck- 

s  Deck  V.  Deck,  2  Swab,  ft  T.  00,  02.  linski  r.  Zycklinski,  2  Swab,  ft  T.  420; 

And  see  Santo  Teodoro  o.  Santo  Teodoro,  Palmer  v.  Palmer,  1  Swab,  ft  T.  651 ; 

6  P.  D.  70 ;  Niboyet  v.  Niboyet,  4  P.  D.  Simonin  i;.  Mallac,  2  Swab,  ft  T.  67. 
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they  appear  to  have  entirely  reached  the  conclusion  that,  in  Eng- 
land, the  wife  cannot  have  eyen  a  divorce  domicil  separate  from 
her  hnsband.^ 

^  The  reader  can  consult  Sliaw  v.  At-  180  (a.  d.  1876,  reiriewing  prior  cases), 

tom^-General,  Law  Bep.  2  P.  ft  M.  166,  affirmed  on  appeal,  2  P.  D.  79 ;  Nibojet 

161 ;  Yelrerton  v.  Telyerton,  1  Swab,  ft  v.  Nlbojet,  8  P.  D.  62,  reyersed  on  appeal, 

T.674,691;  Le  Sneor  v.  Le  Soenr,  1  P.  D.  4P.D.1;  Briggs  v.  Briggs,  6  P.  D.  16a 
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CHAPTER  X. 

THB  BULB  THAT  THB  JURISDICTION  TO  DISSOLVE  MABBIAGB 

IS  AT  THB  DOMIOIL. 

{ 181a.Introdaction. 
131 6-136.    Introductory  and  EzpUnatoiy  Yiewi. 
136-142.    Domidl  the  Rule  for  Jurisdiction. 

§  181  a.  How  caiapter  divided.  —  We  shall  open  this  chapter 
with,  I.  Introductory  and  Explanatory  Views ;  then  proceed  to 
the  main  subject ;  namely,  II.  The  Domicil  the  Rule  for  Juris- 
diction. 

I.  Introdiuftory  and  JExpIunataty  Viewf. 

§  131  i.  Eiflewhere.  —  The  distinction  between  the  locality  for 
entering  into  and  for  dissolving  the  marriage  status  is  considered  in 
the  first  volume.^  And,  in  this  series  of  chapters  we  have  seen 
that  there  is  a  difference  betw^een  the  jurisdiction  to  which  a  court 
may  be  compelled  by  a  statute,  and  that  belonging  to  it  by  the 
principles  of  general  jurisprudence.^  Other  related  questions 
were  discussed  in  the  last  chapter,  and  still  others  will  remain  for 
the  next. 

In  this  Chapter  —  we  are  to  examine  the  general  proposition, 
that  divorce  jurisdiction  is  only  with  the  courts  of  the  domicil ; 
leaving  its  minuter  applications  for  the  next  chapter. 

§  182.  Jorisdiotion  in  Causes  not  of  Divorce.  —  In  contrOTersies 
relating  to  other  questions  than  divorce,  the  court  will  entertain  or 
refuse  jurisdiction  according  to  the  nature  and  condition  of  the  sub- 
ject-matter, and  the  relative  situations  of  the  parties  in  interest^ 
to  it,  to  each  other,  and  to  the  governing  power  under  which  the 
court  sits.^    Not  to  enter  into  this  topic  at  large,  for  example,  — 

^  Vol.  I.  §  861^858.  176;  Boone  v.  Poindezter,  12  Sm.  &  M. 

s  Ante,  S 113  a.  640.  . 

*  See  Mostyn  v.  Fabrigas,  Cowp.  161, 
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BmI  SMat«.  —  Th^  oourta  of  our  eountry  will  not  ontertain 
jurisdiotioQ  betweea  any  psurtieft,  whether  domestic  or  foreign^  to 
tiy  the  title  to  real  eetate  situated  iu  another  country.  And 
this  propofiltion  ej^te nda  iu  a  considerable  degree  to  ooUateral 
contracts  and  torts  relating  thereto.^    But — 

l^as^itorj.  —  The  courts  will  hear  a  variety  of  transitory  com- 
plaints, whether  founded  in  contract  oc  in  tort»  between  even 
foreign  parties,  for  oauees  which  arose  in  the  foreign  country.^ 
Again,  ~ 

In  Rem-  --  An  action  in  tfm  is  maintainable  wherever  the  tbipg 
is  found,  and  it  is  not  elsewhere.^    Now,  -^ 

§  133,  Bfeet  «<  Wroagfoi  Jwtodictioflu  —  If  a  court,  under  com- 
mand of  its  own  government,  takes  a  jurisdiction  not  ri^tful  by 
the  general  prineiplea  of  law  as  held  among  dvih'sed  nations,  its 
judgment  will  be  binding  at  home,  but  null  abroad^  This  doc* 
trine  was  explained  by  Marshall,  C.  J*,  in  the  Supreme  Court  of 
the  United  States^  as  followa :  ^^  Of  its  own  jurisdiction,  so  far  as 
depends  on  municipal  rules,  the  court  of  a  foreign  nation  must 
judge,  and  its  decision  must  be  respected.  But  if  it  exercises  a 
jurisdiction  which,  according  to  the  law  of  nations,  its  sovereign 
could  not  confer,  however  available  its  sentences  may  be  within 
the  dominion  of  the  prince  from  whom  the  authority  is  derived, 
they  are  not  regarded  by  fooreign  courts*  This  cUstinetion  is 
taken  upon  this  principle,  that  the  law  of  nations  is  the  law  of 
aU  tribunals  in  the  society  of  nations,  and  ia  supposed  to  be 
equally  understood  by  all/'  *    Hence,  — 

1  Story  Confl.  Law9,  §  653-055 ;  Lord  Thompson  v,  Morton,  2  Ohio  State,  26, 90. 

MansSeld  in  RobinBon  «.  IHand,  2  Bw.  And  see  1  Bisbop  Crim.  Law,  }  Sie-SStk 
1077, 1079 ;  Howard  a.  lagerraU.  17  AU.        «  Gowult  andconLpaieDarw  «.SlI^a^ 

780;  Eachus  v.  niinOis,  &c.  Canal,  17  Hi.  6  Ga.  274;   Fiearson  v.  Darrington,  82 

534;   Thajer  v.  BrookB,  IT  Obk>,  4S0;  Ala.  227;  Hlckej  v,  Stewart,  8  How. 

I>oQl8Oiiv.MattlievB,4T.B.509;  M»«oii  T7.  a.  750;  ^tongfaton  vi  Mott^  13  Vt, 

V.  Warner,  31  Muso.  608.  175;  Cheriot  v,  Fouasat,  3  Binn.  220; 

*  Roberts  v.  Knights,  7  Allen,  449;  Wjman  v.  Campbell,  6  Port.  210;  Geor- 
BarreUokBeijAaiiA,  l&Mast.  864;  Taj-  gla  Bailroad  and  Banking  Co.  k  Harris,  5 
lor  V.  Carpenter^  8  Story,  458 ;  Acker«oQ  Qa.  527 ;  Camden  »•  MuKordi  2  DntAbMv 
o.  Erie  Railwi^jr,  2  Yroom,  309;  MoBtyn  49;  Martin  v..  Cairon,  2  Dqtcher,  228; 
91  PabrlfM,  Cowp.  161.  0»rron  v.  Martin,  2  Dntcher,  694 ;  United 

•  Post,  f  164,  755;  Story  Cwft.  La«i»  Stated  v.  Ytktm,  6  How.  U.  S.6Q(.;  flow. 
f  549,  592 ;  Hickey  v.  Stewart,  3  How.  ersv.  Foreman,  23  How.  U.  ai32 ;  Wjatt 
U.  8.  760 ;  Castrique  9.  Imrie,  Law  Rep.  v.  Judge,  7  Port  37 ;  Stamps  v.  Newton, 
4  H.  L.  414,  429;  Whitawy  ik  Wakik,  1  3  How.  Missis.  84;  BosCwick  v.  Perkins, 
Cwh.  29  i  Th9  Chiurkic^  L»w  i^p.  4  4  Qa.  4S. 

A.ft£.  59,91;  The  Bee,  1  Wa]»>  saa^        «  R<m«  t.  HiiiMly,  4  Qraadi,  241,  a79» 

277. 
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§  184.  DlToroe  Sentence  without  International  Jnrlsdiotion. — 
Though  a  divorce  sentence  where  the  jurisdiction  is  intemation- 
allj  conceded  will  be  accepted  as  valid  in  eveiy  country,^  and 
though  the  tribunals  of  each  should  lean  toward  sustaining  the 
jurisdiction  if  themselves  would  have  been  required  bj  a  domestic 
statute  to  assume  it  under  like  circumstances,'  still,  if  truly  it 
was  wrongful  by  international  law,  the  divorce  sentence  will  be 
treated  as  void ;  even,  by  what  is  probably  the  prevailing  opin- 
ion,^ though  the  court  which  rejects  it  would,  commanded  by  a 
statute,  have  taken  the  same  jurisdiction  under  similar  facts.^ 
Again,  — ^  a  different  question  in  principle,  — 

§  185.  No  like  Jarisdiotion  at  Homa  —  If,  when  a  foreign  sen- 
tence of  divorce  comes  before  a  court,  it  appears  that  the  juris- 
diction was  rightful  by  the  principles  of  international  law,  it  will 
not  be  held  invalid  though  the  domestic  law  under  which  the 
court  sits  had  not  authorized  any  like  jurisdiction.  This  is  uni- 
versal doctrine,  never  objected  to,  and  tacitly  conceded  in  all  the 
cases.  Proceeding,  then,  to  the  question  as  one  of  general,  or 
international  law,  — 

II.  IJhe  Domicil  the  Bide  for  JurUdietum. 

§  186.  Rnle  stated.  —  As  divorce  is  not  of  universal  right,  but 
is  allowed  only  by  particular  nations  under  varying  circumstances 
which  they  severally  approve,  —  as  the  approved  circumstances 
and  their  consequences,  differing  thus  in  the  different  countries, 
pertain  simply  to  the  domestic  law,  and  marriage  is  of  the  law  of 
nations,* — and  as  no  nation  can  rightfully  claim,  nor  has  any  the 
power,  to  extend  any  part  of  its  domestic  policy  and  government 
over  other  nations, — divorce,  by  international  law,  can  be  granted 
only  in  the  country  wherein  the  status,  on  which  it  operates,  has 
a  domicil.  And  no  nation  can  forbid  divorce  to  any  other,  in 
any  case  where  the  domicil  exists  ;  because  that  would  be  an  in- 
terference, by  the  one,  with  the  domestic  policy  and  laws  of  the 
other.  Such  is  the  doctrine  in  principle ;  and  it  has  the  support, 
at  least,  of  our  American  authorities.    Thus,  — 


1  Post,  f  754et  teq.  <  See  ante,  {  113  et  teq. 

<  Harding  v.Alden,0Oreenl.  140,147;         *  Irbj  v,  Wilaon,  1  Der.  k  Bat.  Sq. 

Cooper  V.  Cooper,  7  Ohio,  288;   ante,  668,681. 
fllSo.  •yol.Lf861 

126 


OHAF.  X.]  JXJBISDICTION  ONLY  AT  DOMIOZL. 


§189 


§  137.  Jndioially  laid  down.  —  In  the  language  of  Tanej,  C.  J., 
in  the  Supreme  Court  of  the  United  States,  spoken  indeed  with 
reference  to  slavery,  but  equally  applicable  to  marriage,  ^^  every 
State  Tia%  an  undoubted  right  to  determine  the  status^  or  domeftic 
and  9ocial  condition^  of  the  persons  domiciled  ufithin  its  territory. ^^  ^ 
And  to  marriage  this  doctrine  was  afterward  in  effect  appUed  by 
the  same  high  tribunal.* 

"Wlienoe  Dootrlne  derlvabla  —  This  doctrine  results  from  the 
feuniliar  principle  of  international  law,  that  each  nation  is  exclu- 
siyely  sovereign  within  its  own  territory ; '  and,  as  the  like 
sovereignty  exists  also  in  every  other  nation,  each  is  precluded 
from  exercising  authority  beyond  the  limits  of  its  own  dominions.^ 
We  have  seen,^  that  marriage  is  a  status ;  therefore  the  question 
of  divorce  is  one  of  status.    To  explain  a  little  further,  — 

§  188.  How  derivable.  —  A  status  —  especially  a  domestic  one 
Uke  marriage  —  has  its  home  inseparably  at  the  domicil  of  the 
parties  whose  it  is.  Marriage  is  of  international  law,  so  that  the 
law  of  nations,  which  is  also  the  law  of  every  civilized  country, 
takes  cognizance  of  this  status.  Now,  if  parties  who  dwell  in 
country  A  are  recognized  there  as  of  the  status  of  husband  and 
wife,  they  are  so  regarded  in  every  other  country.  Should  they 
be  transiently  in  country  B,  and  should  the  courts  of  this  country 
undertake  to  disrobe  them  of  their  status,  it  being,  not  a  private 
concern  of  their  own,  but  essentially  parcel  of  the  laws  and  policy 
of  country  A,  where  it  is,  has  been,  and  is  to  remain,  this  would 
be  in  substance  an  endeavor  by  A  to  extend  its  domestic  laws 
and  policy  over  B,  and  over  every  other  civilized  country. 
Therefore,  by  the  law  of  nations,  it  is  not  permissible.    Again, — 

§  189.  Continaed.  —  Should  the  parties  change  their  domicil 
from  A  to  B,  the  former  would  cease  to  have  any  special  interest 
in  this  particular  marital  status ;  retaining  only  the  common  in- 
terest which  every  nation  has  in  every  marriage  throughout  the 


1  Strader  v.  Graham,  10  How.  U.  8. 
82,08. 

s  Cheeyer  v,  WilMn,  0  WaL  108. 

s  Story  Confl.  Laws,  f  18. 

«  lb.  f  20. 

*  VoL  I.  S  1  et  aeq.  "In  the  opinion 
of  the  greater  number  of  juriflts,  the  law 
of  the  actual  domicil,  and  not  that  of  the 
domicil  of  origin,  determines  the  status 
or  capacity,  in  every  case  except  in  that 


of  legitimacy  or  illegitimacy,  and  the  ca- 
pacity to  become  legitimated  by  the  sub- 
sequent marriage  of  the  parents,  and  of 
freedom  or  slavery.  This  opinion  is 
supported  by  the  preponderance  of  au- 
thority, and  is  most  consistent  with  the 
principles  on  which  the  recognition  of  a 
foreign  law  is  founded."  1  Surge  Col.  & 
For.  Laws,  13, 14.  See  also  Stoiy  Confl. 
Laws,  §  61 ;  post,  §  144-146. 
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family  of  nations.  If  B  now  wishea  to  dissolye  this  status,  it  can. 
And  A  is  precluded  from  objecting^  for  the  same  reason  that  B 
was  before.    So  that  — 

§  140.  BiMntlal  —  This  doctrine^  which  giyes  to  the  courts  of 
the  atatus,  and  to  them  alone,  the  jurisdiction  for  dissolving  it, 
Qomes  from  ti^e  very  necessities  of  international  law«  Any  other 
doctrine,  possible  to  be  stated,  would  take  marriage  out  from  the 
protection  of  the  law  of  nations,  destroy  its  uniformity  through- 
out Christendom,  bed  men  and  women  differently  in  dififorent 
countries,  and  introduce  domestic  chaos ;  or,  on  the  other  hand^ 
destroy  all  domestic  rule  over  it,  and  put  the  divoroe  business  of 
the  world  into  the  hands  of  the  power  which  would  do  it  the 
most  cheaply,  and  sunder  the  bond  most  freely.    Hence, — 

§  141.  Rule  of  DomftoU  eatabUahed  witbL  us.  —  In  the  language 
of  Story :  ^^  The  doctrine  now  firmly  established  in  America  upon 
tibe  subject  of  divorce  is,  that  the  law  of  the  place  of  the  actual 
t^na  fide  domicU  of  the  parties  gives  jurisdiction  to  the  proper 
courts  to  decree  a  divorce  for  any  cause  allowed  by  the  local  law ; 
without  any  reference  to  the  law  of  the  place  of  the  original  mar* 
liage,  or  the  place  where  the  offence  for  which  the  divorce  is 
allowed  was  committed."  ^  This  rule,  like  many  others  of  the 
plaitiest  and  most  certain  in  our  law,  has  at  times  passed  through 
severe  struggles  for  the  right  to  be  and  remain ;  but,  for  a  long 
while  past,  it  has  been,  with  us«  beyond  dispute.  We  shall  see 
the  details  of  it>  and  something  of  how  it  is  regarded  in  England 
and  Scotland,  in  our  next  chapter.    But,  in  general,  as  to  — 

§  142,  Sm^iana  and  Scotland.  —  The  tendency  toward  the  rule  of 
the  domicil,  we  shall  see,  is  stronger  in  England  than  in  Scotland.* 

^  Story  Confl.  Laws,  $  230  a ;  Harding  equitable  in  itself,  and  to  afford  the  beat 

V.  Alden,  0  Greenl.  140 ;  Tolen  v.  Tolen,  guaranty  of  tiie  bona  Jtdes  of  the  partleB 

2  BUckl.  407 ;  WaU  p.  WiUiaimon.  S  in  Mduoit  a  judicial  dmolation  of  tlw 

Ala.  48 ;  Wall  v,  Williams.  11  Ala.  826;  marriage."    Hosack  Confl.  Laws,  286. 
Hanover  v.  Turner,  14  Mass.  227;  Fel-         '  I.  I  have  b^ore  me  a  tract  of  79 

lows  V.  Fellows,  8  N.  H.  160 ;  Barber  v.  pages,  written   by  Mr.    Fraser,   whose 

Boot,  10  Masa,  260;  Pawlini^  v.  WiUaoa,  work  oa  the  Scotoh  law  of  tbe  BoaieaUc 

IS  Johns.  192  s  Jaekson  ».  Jacksosb  1  Belations  has  been  often  referred  to  ia 

Johna*  424 ;  Penieroy  v.  WeUa,  8  Paige^  these  Tolunea ;  wher^  in  1860^  be  at- 

406 ;  Fveemaa  ti.  Freeman,  3  West  Law  tempted,  amosg  otii«r  things,  to  show, 

Jour.  476;  MagWM  9.  Maguire,  7  Dana*  that  the  rule  of  the  domicil  ia  not  the 

lai ;  Harrison  t\  Hanriaoo,  19  Ala.  490;  trae  rule ;  and  that,  whUe  it  had  thereto- 

Steeleo.  Steele,  lies.  Green,  86.    And  fem  not  been  fottowed  in  Sootiand,  Mitb< 

•ee  various  cases  cited  to  spedBc  propo*  er  had  it  been  uniformly  followed  by  the 

eitions  in  the  next  chapter.    Eoeack  says,  English  tribmala.    A»  to  what  had  been, 

this  rule  "seema  to  be  at  once  the  moat  in  these  two  cowntiie^hiB  statement  ]ab»> 
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This  is  dxplaiDable  by  the  fact  that,  in  the  latter,  diyorees  have 
always  been  more  freely  granted  than  in  the  former :  leading  the 

jond  quettion  aocarate.    As  to  how  i(  goyemmeiiUl  power.    If  a  man  and  hit 

should  be,  he  said :  "  When  English  law-  wife  have  chosen  to  live  in  Scotland,  is  it 

yen  insist  upon  domicil  as  the  sole  basis  "  expedient/'  and  do  "  the  interests  of  ha- 

of  jurisdiction  in  cases  of  divorce,  and  manitj  and  Justice  "  demand,  that  a  tri- 

assurae  the  responsibiUtj  of  setting  aside  bunal  in  Massachusetts  shall  take  the 

the  decrees  of   foreign  tribunals,  they  oversight  of  their  domestic  affairs,  and 

are  bound  to  give  to  the  world  reasons  for  divorce  them  whenever  either  does  what 

their  conduct.    The  ip$9  dixit  of  an  Eng-  would  be  a  cause  of  divorce  bj  Masaa- 

lish  Judge  is  not  sufficient  in  the  great  chusetts  law  ?   Let  us  suppose  the  woman 

republic  of  jurists ;  and  yet  one  searches  wishes  to  play  the  harlot  for  a  while ; 

in  vain  through  the  roll  of  cases  ftom  and,  taking  a  fancy  to  the  Americans, 

Conway  r.  Beazley  to  that  of  Tollemache,  comes  on  her  pleasure  tour  to  Boston :  a 

for  any  reason,  except  the  aic  volo  siejvbto  Massachusetts  court  might,  indeed,  and 

of  the  court    It  lias  never  been  explained  very  properly,  punish  her  for  the  crime 

why  the  law  of  domicil  should  prevail  of  her  adultery, — but  with  what  pro* 

before  every  other,  when  others  have  the  priety  can  it  decide,  that  she  shall  not 

sanction  of  expediency  [have  they  ?]  —  thereafter  be,  in  law,  a  wife  at  home  1   Or^ 

the  interests  of   humanity  and  justice  if  the  Massachusetts  law  made  it,  as  it 

[lias  anybody  ever  explained  that  they  does  not,  a  cause  of  divorce  for  a  wife  to 

have  ?]  —  and  the  recommendation  of  a  profess  the  religion  of  Scotland,  contraiy 

long  antiquity  in  their  favor."     Fras.  to  her  husband's  wishes,  —  then,  if  the 

Conil.  Laws  of  Div.  45.  wife  of  a  member  of  the  Church  of  Eng« 

2.  It  is  not  proposed  here  to  inquire  land  should  be  found  here  on  a  casual 

whether  or  not  the  English  judges  have  visit  to  old  Scotch   friends,  partaking 

done  their  duty  in  the  way  of  giving  rea-  of  the  communion  with  them,  her  home 

sons;  but,  if  what  Mr.  Eraser  calls  "the  being  in  Scotland, — would  "humanity 

great  republic  of  jurists  **  shall  honor  me  and  justice  "  require  the  Massachusetts 

with  looking  into  my  book,  I  trust  he  will  courts  to  send  her  back  to  Scotland  di- 

not  tell  them  I  have  given  no  reasons ;  vorced  1    It  seems  to  me,  that,  when  a 

however  he  may  be  justified  in  saying  writer  tells  us  the  principle  of  allowing 

they  are  not  good  ones.  the  courts  of  a  countiy  where  neither  of 

3w  Various  reasons,  such  as  they  are,  the  parties  lives,  to  divorce  them,  has 

-^a  part  of  them  my  own,  and  others  "the  sanction  of  expediency,"  he  should 

the  reasons  of  persons  to  whom  I  have  explain  what  kind  of  "  expediency  "  it  it 

given  credit  for  them,— are  interspersed  which  thus  "sanctions"  the  intermed* 

through  the  text  and  notes  of  the  present  dling,  by  the  tribunals  of  one  country,  in 

series  of  chapters,  and  the  chapter  in  the  the  domestic  affairs  of  another.     And 

first  volume  on  the  "  Conflict  of  Marriage  when  he  adds,  that "  the  mterests  of  hii* 

Laws ; "  but  some  others,  including  also  manity  and  justice  "  demand  the  inter* 

some  repetitions,  will  be  added  here.    In  meddling,  he  should  explain   by  what 

this  world  of  large  dimensions,  there  is  a  right  nations  are,  through  their  laws  and 

wide  field  of  choice  open  to  persons  as  to  their  tribunals,  to  admUuster  Justice  and 

where  they  will  live.    If  a  man  and  his  set  up  the  homanitiet  in  each  other's 

wife  choose  England,  they  may ;  K  Scot-  dominions. 

land,  they  may ;  and  so  of  the  other  coun-  i.  Practically,  too,  if   Massachusetti 

tries.    Now,  should  the  status  of  matri-  attempts  to  regulate  the  domestic  rela- 

mony  not  be  detennined,  as  to  its  dis-  tions  of  people  dwelling  in  Scotland,  or  if 

solution,  by  the  laws  and  courts  of  the  Scotland  attempts  the  same  of  those  re- 

oountry  where  they  live,  but  by  those  siding  in  Massachusetts,  however  profess- 

of  some  other,  then  there  is  no  country  ing  to  be  infiuenced  by  "  expediency," 

whose  domestic  affairs  may  not  be  con-  "humanity,"  or  "Justice,"  the  attempt 

Btantly  disturbed  by  any  and  every  other  will  fail,  unless  the  one  power  first  sub- 
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Scotch  thought  to  the  wrong  of  withholding  from  transient  per- 
sons the  boon  of  a  divorce  which  will  be  refused  them  at  home ; 
and  the  English,  to  the  evil  of  having  the  policy  of  one's  own  laws 
overturned  by  foreign  intermeddling.  Should  an  island,  populated 
by  an  independent  nation,  rise  out  of  the  sea  within  easy  ferriage 
from  Scotland,  —  should  divorces  be  granted  there  for  every  cause 
or  for  none  to  all  comers  who  asked,  —  should  law  there  be  as  cheap 
as  vicious, — transportation  cheap, — board  cheap, — should,  even, 
no  more  than  the  Scotch  rules  for  jurisdiction,  which  have 
their  restrictions,  prevail,  making  the  new  island  substantially  a 
free  divorcing-ground  for  all  Scotland,  to  the  subversion  of  the 
Scotch  policy  and  laws,  and  the  practical  unloosing  of  the  Scotch 
marriage-bond,  —  it  would  require  no  power  of  prophecy  to  fore- 
tell, that  a  great  and  hitherto  unseen  light  would  dawn  over  the 

Jngates  the  other,  and  it  ceases  to  be  inde-  being  a  single  and  not  a  married  woman, 
pendent.  In  other  words,  the  existence  As  to  her  late  hnsband,  the  case  is  differ- 
of  two  countries  as  independent  the  one  ent.  The  courts  of  Scotland  will  Tiolate 
of  the  other  implies,  ex  vi  temaini,  that  no  rule  of  international  law  if  they  hold 
each  shall  determine  for  itself  when  the  that  he  still  retains  the  status  of  a  mar- 
band  of  marriage  shall  be  unloosed  from  ried  man,  though  he  has  no  longer  a  wife, 
a  domiciled  subject,  and  neither  shall  de-  This  is  a  pure  matter  of  domestic  regula- 
tennine  this  question  for  the  other.  And  tion,  about  which  Scotland  is  just  as  free 
when,  in  connection  with  this  doctrine,  to  follow  her  choice  as  Massachusetts 
it  is  also  held,  as  it  is  by  our  American  was  hers  with  respect  to  the  diyorce.  It  is 
tribunals  generally,  that  husband  and  wife  true  that  the  institution  of  a  new  domea- 
may,  for  divorce,  be  domiciled  in  differ-  tic  relation,  to  consist  of  married  men 
ent  countries,  surely  there  can  be  no  lack  with  no  wives,  and  married  women  with 
of  justice  to  be  complained  of  in  the  rule  no  husbands,  having  the  power  to  com- 
which  refers  the  question  to  the  domicil.  mit  polygamy  by  marrying,  would  ap- 
If  Mrs.  Doe  lives  in  Scotland,  and  does  pear  a  little  startling,  had  not  the 
not  like  either  her  husband  or  the  Scotch  **  foundation  "  for  it  been  already  laid  by 
law,  but  admires  Massachusetts  and  one  or  more  of  our  American  conrta. 
Massachusetts  law,  she  is  at  liberty  to  The  case,  as  to  Scotland,  would  be  the 
oome  here ;  and,  if  she  comes  btmajuk,  same  as  though  the  woman  had  been,  in 
amino  manauH,  without  her  husband,  and  Massachusetts,  hung,  pursuant  to  judi- 
he  has  done  what  authorizes  a  divorce  dal  sentence.  A  Scotch  court  might  say, 
according  to  our  law,  she  can,  after  wait-  that  Massachusetts  had  no  right  to  hang 
ing  a  few  years,  have  her  divorce.  The  her,  therefore  Mr.  Doe  remahis  a  married 
Scotch  tribunals  can  still  hold  her  to  be  man.  Or,  —  a  principle  on  which  one  or 
the  wife  of  the  Scotch  husband  if  they  more  exceptional  cases  in  our  own  oouii- 
choose;  their  liberty  is  not  impaired;  tiy  proceeded,— it  might  say,  that,  though 
the  Scotch  Uw  is  not  interfered  with ;  and,  the  woman  is  properly  and  lawfully  dead. 
If  she  came,  as  she  professed,  bona  Jide,  yet  as  Mr.  Doe  had  no  notice  and  ScoUand 
to  make  her  home  in  this  new  world,  she  took  no  part  in  the  execution,  he  must 
is  not  harmed.  Tet,  as  she  has  become  still  be  held  to  be,  in  Scotland,  a  married 
foreign  to  the  Scotch  people,  the  rule  of  man.  But  most  Americans  would  suggest 
international  law  requires  the  Scotch  to  the  Scotch  judge :  "Smcethemanwho 
courts  and  all  others  now  to  look  upon  remains  in  Scotland  has  lost  his  wife,  per- 
her  as  bearing  the  status  which  she  does  haps  you  might  as  well  acknowledge  the 
hi  the  place  of  her  domicil ;  that  is,  as  fact  and  let  him  take  another." 
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juridical  mind  of  Scotland.  An  indication  of  the  present  ten- 
dency of  opinion  in  the  two  countries  is  observable  in,  among  other 
things,  a  protest  which  the  House  of  Lords  sent,  in  1860,  to  the 
House  of  Commons,  against  a  proposed  amendment  to  a  pending 
bill  for  removing  the  conflicts  in  the  laws  of  the  two  countries  on 
this  subject.  ^^  A  suit,"  said  the  Lords,  **  to  dissolve  the  tie  of 
marriage  ought  to  be  entertained  only  by  the  courts  of  the  coun- 
try in  which  the  parties  whose  marriage  is  to  be  dissolved  are 
bona  fide  domiciled,  according  to  the  well-known  law  by  which 
the  succession  to  movable  estate  is  regulated  in  case  of  intes- 
tacy." ^  The  Faculty  of  Advocates  of  Scotland,  on  the  other 
hand,  had  expressed  a  contrary  opinion  ;  so,  as  the  Lords  would 
not  agree  to  what  the  Scotch  lawyers  deemed  to  be  just  in  juris- 
prudence, the  bill  tailed  to  become  a  law.  At  the  next  session 
of  Parliament,  Stat.  24  &  25  Vict.  c.  86,  entitled ''  An  Act  to 
amend  the  Law  relating  to  Conjugal  Rights  in  Scotland,"  was 
passed ;  but  it  was  silent  on  the  present  question. 

^  leaser  on  the  Conflict  of  Laws  in  Cases  of  DiYOioe,  10. 
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CHAPTER  XI. 
SPEOnnc  PBOPOsrrioNs  as  to  the  logaijtt  fob  dissolution. 

{  148.    Introduction. 
144-154.    No  Jurifldiction  without  Domicil. 
166-168.    Sufficient  if  one  of  the  Parties  is  domiciled. 
16&-170  c.  But,  without  Personal  Citation,  only  as  to  Status,  &o. 

171.    Place  of  Offence  committed  immaterial. 
172-179.    Immaterial  where  Domicil  when  Offence  oommitted. 
180-198.    Immaterial  where  Marriage  celebrated. 

199.    These  Doctrines  not  in  conflict  with  United  States  Constitution. 
1990^1996.  But  bind  States  under  United  States  Constitution  and  Dedsiona. 

§  148.  What  for  this  Chapter,  and  how  divided.  —  To  give  dis- 
tinctness and  practical  form  to  the  doctrine  of  the  last  chapter, 
we  shall,  in  this,  consider  the  several  propositions,  that,  I.  There 
is  no  Jurisdiction  without  Domicil ;  II.  The  Domicil  of  One 
Party  only  is  sufficient ;  III.  Without  Citation  within  Reach  of 
Process,  or  an  Appearance,  the  Jurisdiction  extends  only  to  the 
Status,  and  what  depends  directly  thereon,  not  to  Collateral 
Rights;  IV.  The  Place  of  the  Commission  of  the  Offence  is 
immaterial ;  Y.  It  is  immaterial  where  the  Domicil  was  when  the 
Offence  was  committed ;  YI.  It  is  immaterial  where  the  Marriage 
was  celebrated ;  YII.  These  Propositions  are  not  in  Conflict 
with  the  United  States  Constitution ;  YIII.  As  between  the 
States,  the  United  States  Constitution  and  Decisions  make  them 
binding  on  all  State  tribunals. 

I.  There  is  no  Jurisdiction  without  Domicil, 

§  144.  Doctrine  defined.  —  The  tribunals  of  a  country  have  no 
jurisdiction  over  any  cause  of  divorce,  wherever  or  whenever  it 
arose,  if  neither  of  the  parties  has  within  its  territory  an  actual, 
bona  fide  domicil.  Nor  does  it  make  any  difference  that  both 
parties  are  temporarily  there,  submitting  to  the  jurisdiction. 

Bzplained.  —  This  doctrine,  we  shall  presently  see,  has  almost 
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gained  acceptance  in  England,  not  quite.  In  our  States,  it  is 
universally  received,  —  established  by  the  authorities  beyond  dis- 
pute. The  question  has  arisen  in  yarious  forms  ;  and,  in  all,  the 
result  has  been  the  same.^  The  nearest  our  courts  have  come  to 
displacing  it  has  been  where  a  jurisdictional  statute  has  employed 
the  word  "  residence  ;  "  but,  we  have  seen,*  even  this  statute  is 
construed  to  require  a  domicil.  In  the  words  of  Ryan,  G.  J. : 
*^  The  residence  must  be  actual  and  bona  fide^  animo  manendC^ ' 
In  all  circumstances  wherein  the  courts  of  another  State  or 
country  have  taken  jurisdiction  without  a  domicil,  the  divorce 
has  been  adjudged  void>  Recently  a  test  of  this  question  has 
occurred  in  cases  of — 

Utah  Divorces.  —  The  legislature  of  this  territory,  under  Mor- 
mon control,  authorized  its  courts  to  take  jurisdiction  for  divorce 
whenever  the  applicant  either  was  or  wished  to  become  a  resident 
of  Utah.  Thereupon  great  numbers  of  persons  in  our  States 
were  desirous  of  living  in  Utah ;  acting  hereon  so  far  as  to  obtain 
the  qualifying  divorce,  no  further.  Then,  entering  into  fresh 
marriages,  they  were  indicted  for  polygamy  ;  audit  has  been  uni- 
formly held,  nor  has  there  been  even  a  doubt,  that  the  Utah 
divorce  was  null,  affording  no  protection  whatever  to  the  defend- 
ants.^ And  it  has  been  the  same  where  the  question  of  the  Utah 
divorce  has  arisen  in  other  issues.^ 

^  Ante,  §  141 ;  Conway  v,  Beazley,  3  man,  3  West.  Law  Jour.  476 ;  White  v. 
Hag.  £c.  S39»  6  Eng.  £c.  242;  Rex  v.  White,  6  N.  H.  476;  Harrison  v.  Harri- 
Lolley,  R1188.  &  Ry.  237»  2  Ci.  &  F.  667,  son,  20  Ala.  620;  Hare  v.  Hare,  10  Texas, 
Bote;  Ferg.  Consist.  Law  App.  13;  Fel-  366;  Yischer  v.  Vischer,  12  Barb.  640; 
lows  V.  Fellows,  8  N.  H.  160 ;.  Hanover  v.  Coddington  v.  Coddington,  6  C.  E.  Green, 
Tnmer,  14  Mass.  227 ;  Barber  v.  Root,  10  263;  Hoffman  r.  Hoffman,  46  N.  Y.  30; 
Mass.  260;  Thompson  v.  The  State,  28  Keir  v.  Kerr,  41  N.  Y.  272;  Phelps  v. 
Ala.  12;  Ditsnn  0.  Ditson,  4  R.  I.  87,  03;  Baker,  60  Barb.  107  ;  Shaw  v.  Attorney- 
Pawling  V.  Willson,  13  Johns.  102 ;  Jack-  General,  Law  Rep.  2  P.  &  M.  166 ;  Shaw 
ion  V.  Jackson,  1  Johns.  424 ;  Yates  v,  v.  Gould,  Law  Rep.  3  H.  L.  66 ;  Shannon 
Tates,  2  Beasley,  280 ;  House  v.  House,  v.  Shannon,  4  Allen,  134. 
26  Ga.  473 ;  Dolphin  u.  Robins,  7  H.  L.  <  Ante,  §  124, 124  a. 
Gas.  300 ;  Leith  v,  Leith,  30  N.  H.  20.  In  *  Dutcher  v.  Dntcher,  30  Wis.  661. 
Bradshaw  v.  Heath.  13  Wend.  407,  422,  «  Cases  in  the  first  note  to  this  section ; 
Savage,  C.  J.,  observes,  that,  in  Jackson  Piatt's  Appeal,  30  Smith,  Pa.  601 ;  Hoff- 
V.  Jackson,  both  parties  appeared,  "  and  man  v.  Hoffman,  46  N.  Y.  30 ;  Sewall  v. 
therefore  the  court  had  jurisdiction  of  the  Sewall,  122  Mass.  166 ;  People  v.  DaweU, 
persons  of  the  parties,"  but  the  divorce  26  Mich.  247 ;  Smith  v.  Smith,  13  Gray, 
was  held  void  because  there  was  no  ju-  200. 

risdiction  over  the  sub]ec^matter.    8.  p.  *  Davis  v.  Commonwealth,  13  Bush, 

In  Magnire  v.  Magulre,  7  Dana,   181;  318;    Hood  0.  The  State,  66  Ind.  263; 

Pomeroy  v.  Wells,  8  Paige,  406 ;  Tolen  v.  The  State  v,  Armington,  26  Minn.  20. 

Tolen,  2  Blackf.  407 ;  Freeman  v.  Free-  «  People  v.  Smith,  13  Hun,  414;  Lito- 
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Why  ?  —  The  reason  why  the  courts,  where  there  is  no  domicQ, 
have  under  the  international  law  no  jurisdiction,  appears  in  the 
discussions  of  the  last  chapter.  Among  the  considerations  are, 
that  the  government  under  which  they  sit  has  no  interest  in  the 
foreign  status ;  that  their  decrees  will,  as  we  have  just  seen,  be 
disregarded  by  the  courts  of  the  parties'  domicil  when  they  return 
home ;  and  that,  seeing  every  nation  may  determine  the  status 
of  its  own  domiciled  subjects,  such  interference  by  the  tribunals 
of  a  country  where  they  are  not  domiciled  would  be  an  officious 
intermeddling  in  a  matter  with  which  they  have  no  concern.^ 

§  146.  The  English  and  Scotch  Doctrines^  with  same  further 
Gf-eneral  Considerations  interspersed:  — 

English.  —  It  has  been  supposed  that  the  English  courts  held  to 
the  doctrine  just  explained,  the  same  as  do  ours.  And  it  would 
seem  that  they  really  and  certainly  do,  whenever  they  are  asked 
to  give  effect  to  a  foreign  decree  divorcing  persons  domiciled  in 
England ;  ^  absolutely  this  is  so,  if  the  parties  are  English,  and 
their  marriage  was  in  England.'  On  the  other  hand,  either  from 
an  adherence  to  the  old  doctrine  of  perpetual  allegiance,^  or  from 
some  other  cause,  the  English  courts  do  not  quite  relinquish  the 
idea  of  taking  jurisdiction,  in  exceptional  circumstances,  where 
there  is  no  English  domicil.  It  is  not  easy  to  say,  with  desirable 
certainty,  what,  at  present,  is  exactly  the  English  law  on  these 
questions.^    Specially  as  to  — 

Taking  Jurisdiction.^ — In  one  case,  where  the  marriage  was  Irish 
and  the  parties  were  domiciled  in  Ireland,  but  the  wife  appeared 
to  the  husband's  petition  in  England,  and  did  not  object,  the 
court  gave  sentence  for  dissolution.  Of  the  reasons  for  this,  the 
report  discloses  merely  the  following :  "  There  was  some  discus- 
sion amongst  the  learned  judges  as  to  the  jurisdiction  of  the 
court  to  dissolve  an  Irish  marriage  upon  the  facts  admitted  and 


wich   V.  Litowich,  19   Kan.  461.     See 
Cost  V.  Cost,  1  Utah  Ter.  112. 

^  **  The  status  of  a  stranger,  as  mar- 
ried or  unmarried,  divorced  a  vinetdo  ma^ 
trimoniif  or  only  separated  a  maua  et  thoro 
by  judicial  sentence  for  adultery,  cannot 
be  a  matter  of  any  concern  to  the  law  of 
the  country  before  the  tribunal  of  which 
he  happens  to  be  conyened  during  a  tran- 
sient residence."  Opinion  of  two  of  the 
judges,  in  Duntze  v.  Leyett,  Ferg.  68, 
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106,  8  Eng.  Ec.  860,  871 ;  ante,  §  142, 
note. 

3  English  cases  cited  in  the  first  note 
of  the  last  section;  Briggs  v.  Briggs,  5 
P.  D.  163. 

*  Briggs  V,  Briggs,  supra.  And  see 
Birt  V,  Boutinez,  Law  Rep.  1  P.  A  M. 
487. 

«  Ante,  f  181. 

B  See  Vol.  I.  §  364;  ante, §  ISt ;  Fras. 
Confl.  Laws  uf  Divorce,  46  et  seq. 
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proved,  but  they  considered  that,  as  the  wife  had  submitted  to 
the  jurisdiction  of  the  court,  they  might  pronounce  the  decree 
prayed."  ^  In  a  later  and  similar  case,  where  the  defending  wife 
took  the  objection,  the  divorce  was  refused.  Lord  Penzance,  hav- 
ing referred  to  an  earlier  decision,^  said :  ^^  I  shall  forbear  to  discuss 
the  questions  whether  there  can  or  ought  to  be  two  sorts  of  domi- 
cil ;  whether  a  bona  fide  residence  alone  can  in  any  sense  be 
called  a  domicil,  and  whether  the  mere  fact  of  residence  ought  or 
ought  not  to  be  sufficient  to  entitle  a  party  to  sue  in  this  court. 
I  wiU  remark  in  passing,  that,  when  the  case  has  been  reversed, 
and  when  the  courts  of  this  country  have  had  to  consider  how  far 
persons  who  are  domiciled  Englishmen  shall  be  bound  by  the 
decree  of  a  foreign  matrimonial  court,  the  strong  tendency  has 
been  to  repudiate  the  power  of  the  foreign  court  under  such  cir- 
cumstances to  dissolve  an  English  marriage.  It  would  be  unfor- 
tunate if  an  opposite  course  should  be  followed  by  the  courts  of 
this  country,  when  they  are  determining  to  what  extent  they  will 
entertain  the  matrimonial  suits  of  foreigners." '  Still  later,  an 
English  lady,  married  on  English  territory,  and  long  and  still 
dwelling  in  England  in  separation  from  her  husband,  who  was  a 
domiciled  Frenchman,  brought  a  suit  against  him  for  dissolution, 
and  had  him  personally  cited  within  the  jurisdiction  of  the  court 
in  England,  where  he  was  temporarily  residing.  He  had  an  ap- 
pearance entered,  but  objected  to  the  jurisdiction.  According  to 
the  principles  of  our  American  law,  she,  permanently  abiding  in 
England  animo  manendi^  had,  for  divorce  purposes,  an  English 
domicil,  whereon  she  could  maintain  her  jurisdiction,  though  no 
account  were  taken  of  the  further  fact  that  she  was  an  English 
subject.  But,  by  the  English  doctrine,  her  domicil  was,  for 
divorce,  the  same  as  for  any  thing  else,  with  her  husband's ;  ^ 
it  being,  in  this  instance,  at  Paris,  in  France.  The  parties  had 
cohabited  in  England,  where  he  was  a  French  consul,  and  the 
delictum  was  mainly  there,  but  he  had  never  an  English  domicil. 
The  Divorce  Court,  Sir  Robert  Phillimore,  held,  that,  there  being 
no  English  domicil,  it  had  no  jurisdiction  of  the  cause .^  The 
Court  of  Appeal,  three  judges  sitting,  reversed  the  decision,  two 

1  CaUwell  i;.  CallweU,  8  Swab.  &  T.         *  See    the   chapter   beginning  ante, 
260,  2e0,  261.  g  126. 

>  Brodie  v.  Brodie,  2  Swab.  &  T.  268.  »  Nibojet  v.  Niboyet,  8  P.  D.  62. 

*  Manning  v.  Manning,  Law  Bep.  2  P. 
k  M.  223,  226,  227. 
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against  a  dissenting  one.  James,  L.  J.,  of  the  majority,  deemed, 
that  there  was  no  authority  denjdng  the  jurisdiction,  except 
American,^  and  this  he  did  not  regard  as  sound.  In  fact,  as 
just  stated,  the  American  doctrine  would  have  sustained  the  ju^ 
risdiction;  so  that,  had  he  fully  understood  it,  he  must  have 
accepted  it  as  sound  in  its  conclusion,  thoug^i  he  had  denied  its 
reasonii]g.  ^^  I  do  not  think,"  he  added,  ^^  that  I  am  overruling 
any  English  case  in  holding  that  on  the  facts  stated  in  this  peti* 
tion  the  wife  is  entitled  to  the  relief  she  asks,  or  in  laying  down 
that  where  and  while  the  matrimonial  home  is  English,  and  the 
wrong  is  done  here,  then  the  English  jurisdiction  exists  and  the 
English  law  ought  to  be  applied."  Cotton,  L.  J.,  on  the  same 
side,  deemed  that  the  English  Divorce  Act  gave  the  jurisdiction, 
and  he  did  not  consider  it  essential  to  inquire  whether  or  not  the 
divorce  would  be  recognized  in  other  countries.  The  dissenting 
opinion  of  Brett,  L.  J.,  assumed  that  there  was  no  domicil ;  ^  and, 

^  What  the  Axnarioan  Dootxlna  is.  —  jarisprndence,  the   defendant's    domicil 

He  stated  the  American  doctrine  to  be,  has  ever  been  denied  to  be  as  good  as 

**  that  the  jurisdiction  is  to  be  determined  the  plaintiffs.    Yet  this  exact  inquiry 

by  the  domicil  of  the  complaining  party  at  could  seldom  present  itself  to  an  Ameri- 

the  time  of  the  complaint  brought/'  p.  7.  can  court,  because  of  the  general  preya-^ 

This  is  not  quite   accurate,   especially  lence  of  the  statute  mentioned, 
when   the  question  relates  to  the  gen-         ^  Wlib's   Domiofl   for   DiToroe.  —  I 

eral  principles  of  jurisprudence.     The  use  this  form  of  expression  because  such 

statutes  in  most  of  our  States,  adopted  was  the  assumption  throughout  the  case, 

to  prevent  impositions  upon  the  courts  by  and  there  was  apparently  no  argument 

parties  falsely  pretending  to  be  domiciled,  upon  the  question.  But  this  learned  judge 

require  a  residence  by  the  applicant  for  a  said :  "  It  is  incontestable  that  the  dom- 

given  number  of  years.    Then,  in  matter  icil  of  the  wife,  so  long  as  she  is  a  wife, 

of  general  jurisprudence,  we  hold,  that,  is  the  domicil  which  her  husband  selects 

for  divorce,  a  wife  may  have  a  domicil  for  himself,  and  at  the  commencement  of 

separate   from    her   husband's.    Hence,  the  suit  she  is  ex  kypothesi,  still  a  wife," 

and   as    will   be  explained   under   our  p.  14.     We  saw  in  a  former  chapter 

next  sub-title,  there  may  be  a  divorce  (ante,  §  125  et  seq.),  that  our  courts  deem 

in  a  State  where  only  one  of  the  parties  the  opposite  to  be  incontestable ;  namely, 

is    domiciled.     The    following    altered  that,  when  a  statute  authorizes  the  wife 

form,  therefore,  of    the  words   of   the  to  sue  her  husband  for  divorce,  and  him 

learned   judge    would   better  represent  to  sue  her  for  the  same,  it  by  necessary 

the  American  doctrine  in  general  juris-  implication  gives  the  needful  domicil  for 

prudence, — "  that,  for  diyorce  purposes,  the  purpose;   and  puts  the  two  on  an 

husband  and  wife  may  have  separate  equal  footing,  as  well  as  to  the  domicil 

domicils,  and  the  jurisdiction  is  to  be  de-  as  to  the  other  parts  of  the  suit    The 

termined  by  the  domicU  of  one  of  the  English  courts  cany  this  doctrine  into 

parties,  either  the  plaintiff  or  the  de-  every  part  of  the  suit  except  domicU, 

fendant,  at  the  time  of  the  complaint  permitting  the  wife  to  employ  and  appear 

brought."    There  are  exceptional  States  by  council,  bargain  with  her  antagonist 

in  which    this    doctrine   would  not  be  relating  to  the  cause,  and  so  of  all  the 

accepted  in  precise  form.    But  I  have  no  rest.    For  example,  as  to  a  single  item  in 

knowledge,  that,  as  a  question  of  general  the  list,  iu  the  words  of  Jessel,  M.  R. : 
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for  the  rest,  proceeded  on  grounds  which  to  an  American  lawyer 
woald  seem  just  in  general  jurisprudence.  He  referred  to  Ameri- 
can authorities  among  others.^ 

ConMnt  by  Appearance.  —  The  doctrine  of  one  of  these  Eng- 
lish cases,  that  the  defendant's  consent  to  the  jurisdiction  will 
give  the  court  an  authority  it  would  not  othe]:wise  have  over  the 
marital  status  of  foreigners,  could  hardly,  on  reflection,  be  ac- 
cepted as  just  by  any  tribunal.  There  is  no  difiPerence  in  prin- 
ciple between  this  proposition  and  the  proposition  that  the  same 
parties  may  dissolve  their  marriage  without  the  help  of  the 
court-* 

§  146.  Sootoh  Views.  —  The  question  under  oondideration  has 
been  a  good  deal  discussed  in  the  Scotch  courts.  And  though 
the  rule  of  the  domicil  has  failed  to  become  established  there,  it 
has  been  approved  by  many  Scotch  judges.     Thus,  — 

Favoring  Domicil.  —  Mr.  Commissary  Ross  said :  '^  The  right  to 
regulate  every  thing  regarding  the  status  of  its  subjects  is  assumed 
by  the  supreme  power  in  every  state  as  inherent  in  itself,  being 
connected  with  its  most  essential  interests.    It  is  vested  there,  as 


"  The  moment  yon  empower  a  married  ing  such  a  doctrine.    Kinnier  v.  Kinnier, 

woman  to  sne  or  defend  in  her  own  name,  68  Barb.  424.    And  see,  in  connection 

you  must  empower  her  also  to  compro-  with  this,  Kerr  v,  Kerr,  41  N.  Y.  272; 

mise  that  suit  on  terms  which  may  be  Kinnier  v,  Kinnier,  63  Barb.  464 ;  Kirrigan 

fairiy  arranged ;  and  consequently  in  aU  v,  Kirrigan,  2  McCarter,  146.    The  doc- 

those  cases,  whether  they  have  or  have  trine  may  properly  be  accepted  as  to 

not  reference  to  her  personal  status,  she  some  collateral  issues ;  inrolving,  not  the 

must  take,  as  an  incident  to  the  right  to  status,  which  concerns  the  public,  but 

Boe,  the  right  [to  a  domicil  for  her  suit,  private  rights.    In  a  Massachusetts  case, 

no]   to  contract — to    compromise   that  Shaw,  C.  J.,  speaking  indeed  of  a  statute 

■uit."    Besant  v.  Wood,  12  Ch.  D.  606,  in  affirmance  of  the  rule  of  international 

022.    Awl  see  Vol.  L   §  634  a.    Wliy  law  we  are  considering,  but  still  bringing 

■top  just  and  only  when  the  question  is  to  riew  the  principle  on  which   these 

of  domicil  for  jurisdiction  1    Nor,  it  is  cases  all  ought  to  proceed,  said:  ''Nor 

believed,  is  this  conclusion  contrary  to  would  sudi  a  divorce  be  made  good  by 

the  principles  of  general  or  international  the  appearance  of  the  respondent.    The 

jurisprudence.    By  the  law  of  nature,  express  provision  of  the  statute,  declar- 

the  parties  are  equal.    Their  respectiye  ing  that  such  divorce  shall  be  of  no  force 

rights  of   property  and  right  of   rule,  or  effect  in  this  State,  is  not  made  for 

among  which  is  the  power  to  fix   the  the  benefit  of  a  party,  which  may  be 

domicil,  are  regulated  differently  by  the  waived  by  an  appearance  or  otherwise ; 

municipal  laws    of   different  countries,  but  it  is  made  upon  high  considerations 

Hence,  to  these,  international  jurispru-  of  general  public  policy  and  public  inter- 

denoe  does  not  descend.  est,  the  provisions  of  whicih  cannot  be 

1  Niboyet  v.  Kiboyet,  4  P.  D.  1,  7,  9,  waived.    Appearance  is  evidence  only  of 

20.  consent,  and  express  consent  would  be  of 

*  Tet  there  are  one  or  two  American  no  avail."    Chase  v.  Chase,  6  Gray,  167, 

cases  which  have  a  sort  of  look  like  hold-  161.    See  ante,  §  144. 
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forming  part  of  the  ju9  publicum  which  attaches  to  all  the  real 
subjects  of  the  state,  independent!}"  altogether  of  their  will.  The 
status  of  majority,  minority,  and  the  like,  is  imposed  by  a  state 
on  all  those  truly  subjected  to  it,  without  any  act  on  their  part 
indicating  their  consent.  When  they  happen  to  go  beyond  the 
boundaries  of  the  state  by  which  any  such  status  is  imposed,  into 
the  territory  of  another  state  where  the  law  regulating  personal 
status  is  different,  the  law,  or  supreme  will  of  the  state  in  the 
country  into  which  they  enter,  does  not,  it  will  be  observed,  stand 
in  any  degree  opposed,  as  in  the  case  of  an  ordinary  contract,  to 
what  was  fixed  by  the  will  of  the  individuals  themselves,  but 
stands  opposed  to  the  supreme  will  alone  of  the  state  by  whom 
the  status  was  attached.  Now,  in  such  a  case,  a  state  does  not 
think  herself  entitled  to  arrogate  to  herself  any  power  over  the 
person  of  a  foreigner,  who,  though  he  has  entered  her  territory, 
has  not  become  her  subject.  A  foreigner  is  not  obliged,  like  a 
subject,  to  have  his  status  or  personal  quality  and  interests  tried 
by  the  law  of  a  country  to  which  he  never  intended  to  submit 
himself,  and  of  which  he  is  not  a  proper  subject."  ^  Still  he  con- 
ceded so  much  to  the  opposite  view  as  to  admit  that,  — 

Interests  of  Morality.  — ''  If  it  could  be  made  out,  that  a  refusal 
on  our  part  [Scotland]  to  sustain  adultery  committed  here,  when 
regarded  merely  in  a  civil  light,  as  a  relevant  ground  of  divorce 
in  every  case,  would  be  repugnant  to  the  interests  of  morality 
among  ourselves,  this  would  compel  us  to  sustain  it."^  This 
doctrine  is  unquestionable ;  for,  by  universal  consent,  no  govern- 
ment is  required  to  relax  its  laws,  within  its  own  dominions,  out 
of  respect  to  opinions  prevailing  in  other  countries.  But  it  is 
not  a  punishment  for  a  matrimonial  offence  to  divorce^  for  it 
foreigners  who  go  into  the  country  and  commit  it  for  the  very 
purpose  of  getting  the  divorce.     Again,  — 

§  147.  Divorce  a  Proceeding  in  Rem —  (Local  to  Place  of  Domicil). 
—  By  the  principles  of  universal  jurisprudence,  parties  are  not 
permitted  to  litigate  every  question  in  any  jurisdiction  where  a 
plaintiff  may  find  a  defendant.    There  must  also  be  ground  for 
taking  cognizance  of  the  subject-matter  of  the  controversy.^    The 

*  Opinion  in  Gordon  v.  Tye,  Ferg.  276,         «  Opinion  in  Gk>rdon  v.  Pjre,  Ferg.  276, 

827,  828,  3  Eng.  £c.  430, 461.    b.  p.  in  the  852,  8  Eng.  Ec.  430,  476. 
opinion  of  the  judges,  in  Dontze  v,  Leyett,         *  Ante,  §  182;  Magoire  v,  Magoire,  7 

Ferg.  68,  8  Eng.  Ec.  860,  871.  Dana,  181, 188. 

188 


CHAP.  XI.]  BPEGEPIO  PROPOSITIONS.  §  148 

entire  class  of  local  actions  is  illustrative  of  this  suggestion ;  and 
BO  are,  on  the  other  hand,  actions  in  rem^  maintainable  where  the 
court  has  no  jurisdiction  over  the  parties,  but  only  over  the  sub- 
ject-matter.^ Of  this  sort,  is  a  suit  to  dissolve  a  marriage.^  The 
re9  is  the  status  of  marriage,^  local  to  the  domicil.  **  It  is  very 
extraordinary,"  said  Lord  Glenlee,  ^Ho  bring  an  action  in  this 
country  in  order  to  ascertain  a  status  to  be  held  in  another  coun- 
try."*   StUl,— 

§  148.  Rule  of  Domioll  discarded  In  Scotland.  —  Though  the  fore- 
going propositions,  and  others  tending  to  the  same  conclusion, 
were  ably  maintained  by  individual  judges  in  Scotland,  and 
repeatedly  ruled  by  the  primary  court,  yet  the  court  of  appeal  as 
often  reversed  the  ruling.*  The  question  seems  to  have  never 
received  the  direct  decision  of  the  House  of  Lords,  the  tribunal  of 
last  resort*  But  it  is  often  stated  in  English  cases  as  conceded, 
that  the  Scotch  law  rejects  the  rule  of  the  domicile  Indeed,  the 
Scotch  courts,  from  time  immemorial,  appear  to  have  granted 
divorces  without  reference  to  the  permanent  domicil  of  the  par- 
ties, or  to  the  place  where  the  marriage  was  contracted.^  Nothing 
is  ordinarily  necessary  to  the  Scotch  jurisdiction,  but  the  service 
of  process  on  the  defender.  The  service  may  be  by  a  pei'sonal 
citation,  the  moment  he  arrives  in  the  country  ;  ^  or  by  a  citation 

^  Ante,  §  132.  monj ;  offering,  howerer,  a  divorce  a 

*  Pott  §  164^  756 ;  Nibojet  o.  l^boyet,  menMa  et  tharo,  which  was  refused ;  but  a 
4  P.  D.  1,  12.  divorce  a  vinculo  was  ultimately  decreed 

*  Ellison  V.  Martin,  68  Misso.  175, 178.    by  order  of  the  court  of  appeal.    Gordon 
4  Dontze  v.  Leyett,  Perg.  68,  406,  3    v,  Pye,  Ferg.  276,  3  Eng.  Ec.  430.    For  a 

Eng.  Ec.  360,  508.  general  review  of  these  cases,  see  2  Kent 

*  See  the  several  cases  of  Utterton  v.  Com.  110-116;  and,  of  these  and  other 
Tewsh,  Ferg.  23,  3  Eng.  Ec.  347 ;  Duntze  Scotch  decisions  on  the  same  question, 
0.  Levett,  Ferg.  68,  3  Eng.  Ec.  360 ;  But-  see  Hosack  Confl.  Laws,  257-285. 

ler  V.  Forbes,  Ferg.  209,  3  Eng.  Ec.  401 ;  «  In  V^Tarrender  v.   Warrender,  2  CI. 
Kibblewhite   v.  Rowland,  Ferg.  226,  3  &  F.  488,  552,  556,  on  appeal  from  Sco^ 
Eng.  Ec.  406.    The  last-cited  case  is  very  land  to  the  House  of  Lords,  the  Scotch 
strong.    The  husband,  who  was  the  de-  law  was  assumed  in  argument  not  to  re- 
fender,  went  from   London,  the   place  quire  a  domicil  in  Scotland.    But  the 
both  of  the  marriage  and  of  the  domicil,  case  itself  was  one  in  which  there  was  a 
on  a  pleasure  excursion  to  Scotland,  be-  Scotch  domicil ;  and  the  point  decided 
Ing  in  the  country  in  all  only  six  or  seven  was,  that,  by  the  law  of  Scotland,  the 
weeks.    He  committed    adultery  there,  marriage  celebrated  in  England  might  be 
and  was  cited  by  his  wife,  still  remaining  dissolved  by  the  Scotch  courts.    See  also 
in  London,  in  an  action  of  divorce.    Im-  Geils  v.  G^ls,  1  Macq.  Ap.  Cas.  256. 
mediately  on  receiving  the  citation,  he  '  For  example  by  James,  L.  J.,  Niboy- 
retnmed  to  London.    The  primaiy  court  et  v.  Niboyet,  supra,  at  p.  7,  8. 
at  firat  declined  to  entertain  the  sidt,  as  '1  Surge  Col.  &  For.  Laws,  670. 
for  a  divorce  from  the  bond  of  matri-  *  Duntae  v.  Levett,  Ferg.  68, 3  Eng. 
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left  at  his  dwelling-place  after  a  sojourn  of  forty  days ;  ^ 
though  it  has  been  said  there  must  be  a  forty  days'  resi- 
dence in  all  cases  where  the  offence  was  committed  abroad.^  It 
is  not  necessary  the  pursuer  should  even  set  foot  in  Scotland,  if 
the  defender  has  a  sufficient  abiding  there ;  ^  for  the  oath  of  calum- 
ny ^  maybe  taken  by  commission.^  There  is  also  an  edictal  citation, 
which  may  be  resorted  to  where  the  pursuer  resides  in  the  coun- 
try, and  the  defender  is  abroad.®    Yet,  on  the  other  hand,  — 

§  149.  Continued.  —  These  jurisdictional  propositions  are,  in 
the  Scotch  courts,  to  some  degree  qualified.  The  exact  bounds 
could  not  be  stated  in  any  single  proposition  ;  indeed  they  are  not 
well  defined  in  the  Scotch  authorities.  The  several  questions,  of 
the  place  of  the  marriage,  the  place  of  the  delictuniy  the  domicil 
of  the  parties  at  the  time  of  the  offence  committed,  the  residence  of 
each  when  the  litigation  is  carried  on,  are  taken  into  the  account. 
Where  the  suit  was  between  parties  married  and  domiciled  in 
England,  and  the  adultery  was  committed  abroad,  the  court 
refused  to  entertain  it,  though  the  complaining  husband  had 
resided  forty  days  in  Scotland,  for  the  mere  temporary  purpose  of 
giving  the  jurisdiction,  his  wife  not  accompanying  him  thither.^ 
And  where  the  marriage  was  in  Scotland,  but  the  parties  were  after- 
ward domiciled  in  Ireland,  and  there  the  delictum^  which  was  by 
the  wife,  occurred,  after  which  she  returned  to  Scotland,  the  hus- 
band still  remaining  in  Ireland,  it  was  held,  that  this  husband,  so 
residing  abroad,  could  not  sustain  in  Scotland  his  suit  for  divorce, 
without  the  forty  days'  abiding  therein.^  But  where  a  husband 
changed  his  domicil  from  Scotland  to  the  United  States,  leaving 


Ec.  SOO ;  Kibblewhite  v,  Rowland,  Ferg. 
226,  232,  8  Eng.  Ec  406,  40S ;  Conway  v. 
Beazley,  3  Hag.  Ec.  639,  3  Eng.  Ec.  242, 
246. 

^  Duntze  v  Leyett,  and  Kibblewhite  v, 
Rowland,  supra. 

*  Mr.  Eraser,  however,  says:  "Resi- 
dence for  forty  days  has  nothing  to  do 
with  jurisdiction  in  cases  of  divorce. 
The  popular  notion  and  some  loose  prac- 
tice gave  it  countenance,  but  it  is  without 
the  sanction  of  judicial  authority."  Eras. 
Confl.  Laws  of  Div.  61. 

*  Christian  v,  Ladd,  13  Scotch  Sess. 
Cas.  2d  ser.  1149 ;  Oeils  v.  Geils,  supra. 
See  Forrester  v.  Watson,  6  Scotch  Sess. 
Cat.  2d  ser.  1368. 
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*  Duntze  v.  Levett,  Ferg.  68,  3  Eng. 
Ec.  360,  378 ;  Orde  v.  Murray,  8  Scotch 
Sess.  Cas.  2d  ser.  635. 

•  V^Tharton  v.  Mair,  Ferg.  260,  3  Eng. 
Ec.  416 ;  Warrender  v.  Warrender,  2  CL 
&  F.  488,  9  Bligh,  n.  s.  89. 

T  Ringer  v.  Churchill,  2  Scotch  Sess. 
Cas.  2d  ser.  307.  Otherwise,  where  the 
marriage  and  adultery  were  in  Scotland, 
and  both  the  parties  were  there,  though 
neither  of  them  domiciled.  Shaw  v.  Glass- 
ford,  13  Scotch  Sess.  Cas.  2d  ser.  819. 

B  Bennie  v,  Christy,  11  Scotch  8e». 
Cat.  2d  ter.  1211. 
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his  wife  behind,  and  she  afterward  committed  adulterj  in  Scot- 
land, the  Scotch  courts  took  jurisdiction  over  his  divorce  suit, 
while  himself  thus  personally  abroad.  ^^  I  put  my  opinion/'  said 
the  Lord  Justice-Clerk,  ^^  upon  the  broad  ground,  that  this  party, 
having  left  his  wife  in  Scotland  —  I  do  not  say  it  would  be  differ- 
ent if  he  had  sent  her  here,  or  if  she  had  left  him  —  finds,  that  in 
his  absence  she,  resident  in  Scotland,  has  committed  adultery  in 
this  country ;  and  I  hold,  that  the  husband  has  the  undoubted 
right  to  proceed  against  her,  in  such  a  state  of  facts,  in  the  courts 
of  this  country ;  and  I  lay  aside  all  consideration  of  his  alleged 
domicil  in  America,  as  wholly  immaterial.  Nor  do  I  think  his 
right  could  be  excluded,  although  he  might,  by  reason  of  such 
domicil,  have  proceeded  against  her  in  New  York.  The  fact  that 
she  is  in  Scotland,  and  has  committed  adultery  here,  gives  the 
husband  in  this  case  right  to  prosecute  for  dissolution  of  the 
Scotch  marriage.'*  ^  The  doctrine  of  this  case  would  undoubtedly 
be  accepted  by  our  American  courts  as  sound  in  general  jurispru- 
dence ;  though,  in  most  of  our  States,  a  jurisdiction  could  not 
practically  be  taken  upon  it,  because  of  statutes  requiring  a  prior 
residence  by  the  complainant  during  a  specified  number  of  years.^ 
§  150.  Sootoh  ReasoiiA  lor  disoarding  Rule  of  DomioiL  —  Lord 
Meadowbank  expressed  the  reasons  for  reversing  an  interlocutor 
of  the  lower  court,  which  had  sustained  the  rule  of  the  domicil,  as 
follows :  '^  Foreigners,  equally  with  natives,  are  subjects  to  His 
Majesty,  and  to  the  law,  while  here,  and,  of  course,  under  the 
protection  of  law.  And  those  relations  in  which  they  stand 
towards  one  another,  and  which  have  been  duly  constituted 
before  they  came  here,  if  relations  recognized  by  all  civilized 
nations,  must  be  observed,  and  the  obligations  created  by  them 
fulfilled,  agreeably  to  the  dictates  of  the  law  of  Scotland.  If  the 
law  refused  to  apply  its  rules  to  the  relations  of  husband  and  wife, 
parent  and  child,  master  and  servant,  among  foreigners  in  this 
oountry,  Scotland  could  not  be  deemed  a  civilized  country ;  as 


1  Shield*  V,  Beattie,  16  Scotch  SeM. 
Cm.  2d  ier.  142,  146.  And  see  further 
cm  this  subject,  Forrester  v.  Watson,  6 
Scotch  Sess.  Cas.  2d  ser.  1368 ;  Christian 
V.  Ladd,  13  Scotch  Sesa.  Cas.  2d  ser. 
1149;  Geils  o.  Geils,  1  Maoq.  Ap.  Cas. 
256.  Mr.  Fraser  sajs :  "  I  am  not  aware 
of  any  case  which  has  ever  found,  that, 
if  a  foreigner  comnut  adulter^  abroac), 


then  come  to  Scotland  and  there  remain 
for  for^  days,  his  foreign  wife,  who  had 
never  appeared  in  Scodand,  could  sue  a 
divorce  against  him..  Such  a  rule  as  this 
would  be  utterly  indefensible,  and  such 
a  rule  is  without  support  from  Scottish 
decisions."  Fras.  Confl.  Laws  of  Divorce, 
61. 

>  Ante,  §  146,  note. 
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thereby  it  would  permit  a  numerous  description  of  persons  to 
traverse  it,  and  violate  with  utter  impunity  all  the  obligations  on 
which  the  principal  comforts  of  domestic  life  depend."  This 
learned  person  then  goes  on  to  show,  that,  if  the  Scotch  courts  take 
jurisdiction,  they  must  apply  the  rules  of  the  Scotch  law,  not 
those  of  a  foreign  country,  —  a  proposition  about  which  there  is 
no  dispute.^  ^^  But,"  he  continues,  ^^  it  is  thought  the  establish- 
ment of  a  domicil  has  no  sort  of  connection  with  either  the  obli- 
gation to  fulfil  the  obligatory  duties  of  the  domestic  relations  or 
the  competency  of  enforcing  it.  A  person,  the  instant  he  sets 
his  foot  in  Scotland,  is  as  much  bound  to  maintain  his  wife 
and  child  as  after  forty  days'  residence  there ;  and,  if  he  turned 
them  out  of  doors  destitute,  the  first  day  he  arrived,  he  is 
unquestionably  as  liable  to  be  sued  for  aliment,  adherence, 
&c.,  as  if  he  had  committed  this  outrage  and  resided  forty 
days  in  one  bouse.  If  not  found  in  person  to  receive  a  citation, 
a  domicil  is  of  consequence ;  but  it  is  of  no  consequence  in  such 
a  case,  if  the  foreigner  is  cited  in  person,  or  his  residence  is  suffi- 
ciently ascertained.  The  animiis  remanendi  may  be  of  great  con- 
sequence to  establish  the  presumptions  on  which  the  distribution 
of  succession  in  movables  is  supposed  to  depend  ;  but  it  does  not 
seem  to.  enter  into  the  constitution  of  a  domicil  for  citation  by 
forty  days'  residence,  nor  form  any  requisite  for  the  validity  of  a 
personal  citation  to  an  action  for  obtaining  redress  of  civil  wrongs, 
more  than  for  punishment  of  a  crime.  Nor  can  those  suits  for 
redress,  which  involve  qucestiones  9t<xtu8^  admit  of  any  different 
consideration.  In  all  cases  where  the  status  claimed  or  discerned 
is  juris  gentium^  the  competency  of  trying  such,  wherever  the 
person  concerned  is  found,  is  obviously  necessary.  The  domestic 
relations  concern  so  much  the  most  immediate  comforts  of  life 
and  the  well-being  of  society,  that,  where  the  parties  concerned 
are  present,  it  is  impossible  to  leave  to  the  Greek  calends,  as  the 
interlocutor  complained  of  does,  the  trying  of  them,  without  in- 
curring the  obloquy  of  a  denegatio  justitue.^^  ^ 

ObMnratloiis  hereon.  —  Here  is  a  mixing  up  of  things,  which, 
in  their  nature  and  consequences,  are  dissimilar,  not  unfrequently 
met  with  also  in  the  reasonings  of  English  and  American  judges 
on  divorce  questions.    The  right  and  interest  of  any  country  to 

^  And  se«  th«  noxt  Motion. 

*  Utterton  v.  T«wah,  Verg.  88^  67|  8  Sng.  Eo.  847, 867. 
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preserve  due  order  among  foreigners,  to  compel  the  foreign  hus- 
band to  support  his  wife,  to  suppress  adultery,  and  to  keep  pure 
the  sources  of  morality  generally,^  are  quite  irnlike  either  the 
right  or  the  interest  to  determine  a  foreign  status.  And,  in  the 
United  States,  and,  ordinarily,  in  England,  it  is  not  deemed  an 
essential  function  of  civilization,  without  which  there  cannot  be 
a  civilized  country,  to  dissolve  the  marriages  of  citizens  of  other 
countries  as  often  as  the  courts  can  get  control  of  their  persons. 
The  two  things  are,  in  theur  natures,  distinct ;  they  ought  to  be 
kept  so  in  jurisprudence.    Now,  — 

§  151.  Appropriate  Remedios  —  (AUowable  at  DomioU).  — There 
is  no  question  of  the  power  of  a  court,  in  general  jurisprudence, 
to  administer  between  foreigners  all  remedies  which  are  appropri- 
ate, the  same  as  between  domiciled  persons.  Yet  the  rules  of 
their  own  domestic  law,  and  the  necessities  constraining  them,  will 
preclude  their  employing  forms  of  remedy  foreign  to  their  domestic 
jurisprudence.^  In  Scotland,  some  of  the  judges  who  opposed  dis- 
solving, between  domiciled  English  persons,  marriages  celebrated 
in  England,  were  still  willing  to  give  the  complainant  the  remedy 
to  which  he  would  be  entitled  in  his  own  country ;  namely,  the 
divorce  a  mensa  et  ihorofi  But  divorces  from  bed  and  board  are 
known  to  the  laws  of  Scotland ;  had  they  not  been,  no  such 
suggestion  could  have  been  entertained.  Nor,  in  principle,  could 
the  status  of  a  foreign  marriage  be  dissolved  on  this  ground ; 
unce  the  question  would  be  alien  to  the  proper  jurisdiction  of  the 
tribunal.  The  case  would  be  like  that  of  trying,  in  New  York, 
the  title  to  lands  situated  in  Alabama  ;  ^  the  court  importing,  for 
the  purposes  of  the  suit,  the  Alabama  laws.  This  question  may 
not  be  fully  settled  in  authority  ;  ^  but,  at  least,  the  evident  lean- 
ing is  against  the  validity  of  the  divorce,  at  the  place  of  the 
parties'  domicil,  even  in  such  a  case.^ 

§  154.'  Ohanglns  Domicil  after  Suit  brought.  —  If,  after  parties 
properly  domiciled  conunence  their  suit,  they  remove  before 
judgment  to  another  State,  is  it  to  be  dismissed  ?    On  principle, 

I  Ante,  1 146.  *  See  2  Kent  Com.  100. 

*  Bishop  Con.  §  737.  *  Bee,  among  other  cases,  Shaw  v, 

*  Dontxe  v.  Lerett,  Ferg.  08,  8  Eng.  Attorney-General,  Law  Bep.  2  P.  &  M. 
£c.  800;  Bntler  v,  Forbes,  Ferg.  209,  8  166;  Shaw  v.  Gould,  Law  Bep.  8  H.  L. 
Eng.  Be.  401 ;  Kibblewhite  v.  Bowland,  6& 

Ferg.  220,  8  Eng.  Be.  406.  7  Sections  162  and  168  omitted  from 

*  Ante,  1 182.  this  edition. 
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the  objection  to  this  jurisdictioii  is  not,  like  some  others,  of 
a  nature  to  be  waived  by  a  plea,  or  an  omission  to  plead.^ 
When  the  re9  —  the  status  ^  on  which  an  action  for  dissolution  is 
to  operate  —  is  taken  out  of  the  country,  this,  in  principle, 
would  seem  to  be  like  the  death  of  the  parties  in  a  personal 
action  ;  except  that  the  abatement  would  be  absolute,  there  being 
no  legal  representatives  in  whose  interest  it  could  be  revived. 
If  the  statute  commands  otherwise,  the  court  must  obey  it,  how- 
ever useless  the  proceeding,  and  invalid  the  claim  elsewhere. 
Thus,  in  Indiana :  ^^  Divorces  may  be  decreed  by  the  circuit 
courts  of  this  State  on  petition  filed  by  any  person,  who,  at  the 
time  of  the  filing  of  such  petition,  shall  have  been  a  bona  fide 
resident  of  the  State  one  year  previous  to  the  filing  of  the  same, 
and  a  resident  of  the  county  at  the  time  of  the  filing  of  such 
petition."  And  upon  this  the  court  observe :  '^  We  suppose  this 
statute  does  not  admit  of  any  interpretation  different  from  its 
literal  reading ;  that,  if  the  applicant  was  in  good  faith  a  resident 
at  the  time  named,  non-residence  at  the  time  of  trial  would  not 
prevent  the  court  from  acting  in  the  premises."  ' 

II.   The  Domicil  of  One  Party  only  is  sufficient. 

m 

§  155.  Doctdne  defined.  —  It  being  competent  for  married 
parties,  respectively  residing  in  different  States  or  countries 
animo  manendi^  to  have  separate  domicils  for  divorce,  only  one 
of  them  need  be  domiciled  in  the  jurisdiction  where  the  suit  is 
brought.  Nor,  where  the  domiciled  party  is  plaintiff,  and  the  de- 
fendant's domicil  is  abroad,  need  there  be  personal  service  of  a 
citation  on  the  latter  who  is  not  within  the  reach  of  process,  but 
reaeK)nable  constructive  notice  will  suffice. 

§  156.  Why?  —  The  two  most  important  steps  in  this  argu- 
ment have  already  been  taken,  in  chapters  showing,  first,  that  for 
divorce  purposes  the  wife  may  have  a  domicil  separate  from  her 
husband ;  ^  secondly,  that  the  jurisdiction  for  dissolution  is  at  the 
domicil.^    If,  then,  both  parties  must  have  the  same  domicil  to 

^  See,  for  example,  as  to  questions         *  Waltz  v,  Walts,  18  Ind.  449,  460, 

not  of  divorce,  Smith  v,  Eemochen,  7  opinion  by  Hanna,  J. ;  Bally  v.  Schrader, 

How.  U.  8. 196 ;  De  Wolf  u.  Raband,  1  S4  Ind.  200. 
Pet.  476 ;  Maisonnaire  v,  Keating,  2  Gal-         «  Ante,  {  126  et  seq. 
lis.  826;  Bea  v.  Hayden,  8  Mass.  24.  >  Ante,  §  131  a  et  seq. 

>  Ante,  §  147. 
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give  a  jurisdictdon,  the  guilty  one  could  always  by  shifting  from 
State  to  State  prevent  a  divorce.  So  the  conclusion  is  natural, 
easy,  and  unavoidable,  that,  as  a  question  disconnected  from  stat- 
utory entanglements,  the  courts  of  the  actual  bona  fide  domicil  of 
either  party  may  entertain  the  jurisdiction.  Moreover,  were  the 
doctrine  not  so,  neither  of  the  two  States  wherein  the  parties 
might  be  separately  domiciled  could  determine  the  status  of  its 
own  citizen  ;  nor  could  the  two  sovereignties  together  divorce 
them,  however  they  might  unite  for  the  purpose.  Such  a  conclu- 
sion is  impossible.  But  the  bare  statement  renders  absolute,  and 
beyond  cavil  in  principle,  the  doctrine  of  this  sub-title,  that  either 
State  can  dissolve  the  marital  status  from  its  own  domiciled  sub- 
ject.    As  to  the  — 

Party  not  appearing  —  His  State.  —  In  a  case  where  only  the 
applicant  for  divorce  appears,  and  the  bfiender  is  domiciled  in 
another  State,  the  effect  of  a  decree  reducing  such  applicant's 
status  from  marital  to  non-marital  —  opei-ating  thus  in  rem  ^  and 
not  in  personam  —  has  no  element  whereof  either  the  other  mar- 
ried party  or  the  State  of  his  domicil  is  entitled  to  complain. 
By  the  very  fact  that  the  parties  are  permanently  dwelling,  animo 
non  revertendi^  within  different  sovereignties,  the  marriage  has 
ceased  to  be  of  any  practical  effect ;  it  exists  only  in  theory  of 
law.  There  is  no  ground,  therefore,  for  the  one  State,  or  for  the 
party  dweUing  in  it,  to  object  when  the  other  State  chooses  to 
change  its  theory  of  law  as  to  the  other  party,  and  to  hold  such 
party  not  to  be  married.  The  State  not  acting  in  the  divorce 
can  do  as  it  pleases  with  its  theory  of  law  afterward.  As  the 
laws  of  our  States  —  at  least,  most  of  them — now  are,  a  married 
man  who  has  ceased  to  have  a  wife,  or  a  married  woman  who  has 
no  longer  a  husband,  is  not  a  married  person.  The  relation  of 
husband  and  wife  being,  in  its  nature,  capable  of  existing  only  in 
pairs,  when  one  part  of  the  dual  status  is  removed,  by  being 
made  non-marital,  the  other  part  is  —  like  the  side  of  a  pair  of 
scissors  from  which  its  mate  has  been  taken,  hence,  no  longer 
scissors  —  not  a  marital  status.^  Still,  while  in  the  absence  of 
legislation  a  court  is  not  justifiable  in  holding  it  to  be  such  status, 
the  legislature  may,  if  it  chooses,  make  it  such  for  all  purposes 
of  disability,  the  same  as  it  .was  before  the  divorce.     It  may  de- 

1  Ante,  §  U7.  *  Vol.  L  f  123 ;  ante,  §  142,  note,  par.  4. 

TOL.ZI.  10  145 


\ 


N 


/ 


/ 


INFLICT  OF  DItVOfiCa  LAWS^  ETO.  [BOOK  IX. 

>JQO.t  shallt  not  marry  again,  and  it  may  misname 
ich  marriage  polygamy..    And  thus  it  may  pro- 
rest.^    But — 

•xagnt  to  determine  Status.  -^  The  idght  of  any  State  to  declare 
the  status  of  its  own  domiciled  suhjpct  is  absolute.^  It  exists,, 
and  so  it  has  been  laid  down  by  our  highest  authority,  in  respect 
of  the  marital  status  of  even  one  party  only,  when  the  other  is 
domiciled  abroad  or  in  a  sister  State,  equally  as  of  the  status  of 
the  two  when  both  are  dwelling  within  its*  jurisdiction.^  This^ 
doctrine  was  very  familiar  with  us  in  the  time  of  slavery.  The  in- 
stances were  numerous  in  which  the  same  person  was  held  to  be: 
free  in  one  State  and  a  slave  in  another ;  and  that  this  might  be  so 
was  settled  beyond  all  room  for  doubt.  Now^  it  being  the  rigtUi 
of  the  State  to  determine  the  marital  status  of  its  domiciled  sub- 
ject, neither  the  State  of  the  other  married  party,  nor  any  other 
State  or  country,  could  object,  nor  could  the  former  husband  or 
wife,  or  any  other  person ;  thougli  we  should  assume  that  an  in^ 
jury,,  however  grievous,  was  done.  No  one  can  complain  of  what 
another  does  as  of  right. 

§  157.  Citation  and  Appeanuica.  —  This  doctrine  wUl  seldom  be 
disputed  when  applied  to  cases  wherein  the  applicant  has  brought, 
his  suit  in  the  country  of  the  defendant's  domicil,  who  has  beeii 
duly  cited ;  ^  and  to  those  wherein,  though  at  the  plaintiff's  domi- 
cil, the  defendant  has  appeared.  The  difficulty  arises  when  one 
sues  for  a  divorce  in  the  courts  of  his  own  domicil,  and  no  notice 
is,  or  can  be,  given  to  the  defendant ;  except  a  publication  in  the 
newspapers,  which  he  may  never  see,  or  a  personal  citation  in 
the  foreign  jurisdiction,,  which  legally  amounts  to  no  more  than 
the  publication ;  since  the.  process  of  a  court  cannot  run  into  the 
territory  of  a  foreign  government.^  In  our  States,  unlike  Eng- 
land and  Scotland,  it  is  practically  impossible  for  a  party  to  pro- 
ceed in  a  State  other  than  his  own ;  because,  in  most  and  perhaps 

1  And  see  Wright  o.  Wright,  24  Mich,  plaintiff  wife  in  England,  and  the  Scotch 

180;  Beard  v.  Beard,  21  Ind  321 ;  Tur-  jurisdiction  wm  sustained, 
ner  v.  Turner,  44  Ala.  437 ;  post,  §  169         ^  Harding  v,  Alden,  9  Greenl.  140 ; 

et  seq.,  766.  Irby  v.  Wilson,  1  Der.  &  Bat  Eq.  6S8, 

s  Ante,  §  137.  677;  Tokn  o.  Tolen»  2  Blackf.  407 ;  Col- 

*  Pennoyer  v.  Nefl,  96  U.  S.  714»  722,  lett  v.  Collett,  8  Curt  Ec.  726, 7  Eng.  £c. 

784,  786.  668,  667 ;  Dunn  v,  Dunn,  4  Paige,  426 ; 

4  In  the  Saotchcase  oC  Qeils  v,  GeiU^  Ableinan  v.  Booth,  21  How.  U.  8.  606; 

1  Macq.  Ap.  Cas.  86,  268,  the  defendant  Bischoff  v.  Wethered,  9  Wal.  812. 
husband  wasreiidingia  ScoUaDdaod  the 
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all  of  them,  there  are  either  stiitutory  provisions  reqiiiiing  the 
plaintiff  to  haye  reeHded  within  the  State  a  certain  number  of  years 
before  he  brings  his  suit;  or  there  are  other  teohnical  statutory 
impediments,  tantamount  in  their  efEoct.  But  nearly  or  quite  all 
the  statutes  provide  for  notioe  by  publication  to  absent  defend^ 
ants;  and,  unless  the  judicial  tribunals  give  effect  to  each  other's 
decrees  rendered  under  these  statutes,  in  favor  of  bona  fide  sub^ 
jects,  we  shall  be  in  a  most  distressing  condition*  of  conflict  and 
confusion.  ^    Now,  — 

§  158.  How  in  Boolesiastibal  Conrti.  —  The  questionof  the  right 
of  jurisdiction,  when  tho  defendant  is  domiciled'  abroad,  could 
never  in  former  times,  it  is  presumed,  have  arisen  in  England ; 
because  there  were  technical  obstacles  to  the  jurisdiction,  having 
no  relation  to  the  merits.  It  Was  always  the  theory  of  the  eccle- 
siastical judicatories,  that  they  interfere  for  the  good  of  the  souls 
of  the  defendants,  who  are  corrected  and  brought  right  by  their 
judgments ;  but  a  bishop  could  not  undertake  the  care  of  a  soul 
not  domiciled,  especially  not  present,  within  his  diocese,  much 
less  of  one  domiciled  and  remaining  out  of  the  kingdom.  There- 
fore  it  was  canonical  law  in  those  courts,'  and  it  was  afterward 
provided  by  a  statute,  that  no  person  be  cited  out  of  his  diocese.^ 
It  has  been  held,  however,  that  this  statute  is  merely  for  the 
benefit  of  defendants,  who  may  waive  the  objection ;  and  that 
third  persons,  as  persons  cited  to  see  proceedings,  cannot  take 
advantage  of  it.*  Besides,  the  English  courts  had  no  authority 
to  dissolve  valid  marriages ;  and  it  may  be  doubted  whether  a 
suit  for  separation  from  bed  and  boaid  involves  a  question  of 
status,  within  the  principle  we  are  considering.  If  it  does,  still 
no  one  would  seek  such  a  divorce  under  circumstances  to  give 
the  decree  no  personal  effect  upon  the  defendant.  To  return, 
therefore,  to  the  question  with  us,  — 


^  And  see  ante,  §  113  a,  134. 

«  106th  CB&on  of  1003,  Gibs.  Cod.  446, 
446. 

B  Stat.  23  Hen.  8,  c.  9;  CoHett  v.  Col- 
lett,  3  Curt  £c.  726,  7  Eng.  Be.  663, 564 ; 
Rogen  Kc.  Law,  2d  ed.  779;  Ayl.  Parer: 
IS2 ;  Garden  v.  Garden,  1  Gnrt.  £c.  668. 
This  statate  was  in  Cooper  v.  Cooper, 
Milward,  373,  381,  held  not  to  extend  to 
Ireland.  It  was  deemedalBO,thatthe  canon 
does  not  apply  to  persons  haring  no  fixed 
residence.    Said  the  learned  judge.  Dr. 


Radcliff :  "  Of  this  declaratory  statute  it 
is  to  be  observed,  that  it  and  its  penalties 
only  apply  to  the  case  of  persons  cited, 
who  are  inhabitants  and  dwellen  in  some 
diocem  or  peculiar  disttict,  and  not  to  -per- 
sons haying  no  habitation  or  dwelling  at 
all."  See  also  Nixon  v.  The  OfDce,  Mil- 
ward,  300,  note;  Dasent v,  Dasent,  1  Rob. 
Ec.  800;  ante,  §  186. 

4  Collett  V.  CoHett,  supra ;  Chichester 
V,  Donegal,  1  Add.  Ec.  6,  17,  18;  Done- 
gal V.  Donegal,  3  Phillim.  586,  597. 
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§  159.  dtation  M  to  PezBon.  —  It  is  a  familiar  general  principle, 
applicable  where  the  action  is  purely  in  personam^  that  no  one  is 
bound  by  a  judgment  rendered  in  a  jurisdiction  to  which  be  is  in 
no  way  amenable,  and  in  a  proceeding  to  which  he  did  not  answer, 
and  of  which  he  had  no  notice.^    On  the  other  hand,  — 

Am  to  the  Reo.  —  It  is  equally  familiar  doctrine,  that,  when  the 
proceeding  is  in  rem^  only  such  notice  to  the  person  interested  in 
the  thing  as  the  circumstances  permit,  and  as  will  avoid  fraud,  is 
required.  The  peculiarity  of  this  proceeding  consists  of  holding 
and  acting  upon  the  thing  instead  of  the  person ;  and  to  require 
notice  in  fact  to  the  person,  when  in  another  jurisdiction,  would 
render  judicial  steps  impossible,  and  terminate  the  suit  without 
eflfect.^    Again,  — 

Both  in  PezBonam  and  In  Rem.  —  A  proceeding  may  be  in  form 
both  in  personam  and  in  rem ;  then,  if  there  has  not  been  ade- 
quate notice  to  make  it  valid  in  personam^  it  may  be  binding  in 
rem ;  or,  if  the  notice  has  been  adequate,  it  may  be  good  as  to 
both.  Such  a  case,  for  example,  is  a  personal  suit  wherein  prop- 
erty of  the  defendant,  within  the  jurisdiction  of  the  court,  is  at- 
tached.*   Now,  — 

In  DlTorce  Bait.  —  While  a  suit  for  dissolution  is  in  rem^^  it  is 
also  in  personam fi  As  to  the  marriage  status,  it  is  the  former  ; 
as  to  decrees  for  alimony  and  the  like,  it  is  the  latter.  And  when 
we  add  to  this  consideration  the  fact,  that,  until  latterly,^  mar- 
riage was  defined  in  our  books  and  spoken  of  by  judges  as  a  con- 
tract, it  is  not  marvellous  that  we  have,  as  we  do,  occasional 
dicta  in  conflict  with  what  is  here  being  laid  down  ;  proceeding 
on  the  assumption,  that  the  suit  for  dissolution  is  a  mere  private 
contract,  between  two  people,  wherein  on»  seeks  to  take  from 
the  other  a  mere  personal  right.  Were  it  such,  actual  notice 
within  the  jurisdiction,  or  an  appearance,  would  be  required. 
Still,  — 

ConAtrnotiTe  Notioe,  and  what.  —  As,  in  all  litigation,  such  notice 

1  Flowers  v.  Foreman,  23  How.  U.  S.         *  Ante,  §182;  Story  Confl.  Laws,  §  549; 

132 ;  In  re  Tracy,  1  Paige,  680 ;  In  re  Castrique  v.  Tomlinson,  Law  Rep.  4  H.  L. 

Pettit,  2  Paige,  174 ;  Gray  v,  Hawes,  8  Cal.  414 ;  Smith  v.  KicoUs,  6  Bing.  N.  C.  208. 
562 ;  Lutz  v.  Kelly,  47  Iowa.  307 ;  Wright  v.         »  Story  Confl.  Laws,  §  549,  592,  592  a ; 

Boynton,  87  N.  H.  9  ;  Moulin  v.  Trenton  Pennoyer  v.  Nefl,  95  U.  S.  714 ;  Bissell  v. 

Mutual,  &c.  Ins.  Co.  4  Zab.  222 ;  Pennoyer  Briggs,  9  Mass.  462,  468. 
V.  Neff,  95  U.  S.  714 ;  Ferguson  v,  Mahon,         «  Ante,  §  132,  147  ;  post,  §  164. 
11  A.  &  E.  179;  Buchanan  v.  Rucker,  9         »  Post,  §  169-170  c. 
East,  192.  8  Vol  L  §  5. 
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as  the  circumstances  permit  is  a  natural  right,  and  its  omission  is 
a  species  of  fraud,  the  constructive  notice  cannot  be  omitted  in 
these  ex-parte  divorce  suits.  It  must  fill  the  requirements  of  the 
statute  whereon  it  is  given.^  And,  to  be  good  in  interstate 
jurisprudence,  it  should  not  involve  a  fraud.  The  party  apply- 
ing for  it  ought,  therefore,  to  disclose  to  the  tribunal  all  essential 
facts ;  and,  as  far  as  reasonably  practicable,  the  notice  should  be 
actual.^ 

Opposing  Views  ovemiled. —  Perhaps,  excluding  dicta^  and  pos- 
sibly a  few  cases  wherein  something  like  decision  mingles  with 
the  dicta  J  the  only  American  adjudication  absolutely  in  denial  of 
the  adequacy  of  the  constructive  notice  in  divorce  causes,  where 
no  other  is  practicable,  was  in  — 

North  Carolina.  —  It  was  in  1837.  The  facts  were,  that  persons 
intermarried  in  South  Carolina,  and  removed  thence  to  Tennessee, 
where  they  became  domiciled.  There  the  wife  deserted  the  hus- 
band, and  went  to  live  in  North  Carolina,  he  still  remaining  in 
Tennessee.  In  due  time  he  brought  suit  in  his  own  State  for  the 
desertion,  and  obtained  a  decree  dissolving  the  marriage ;  con- 
structive, not  actual,  notice  having  been  served  upon  her  by 
proclamations  and  publications,  as  directed  by  statute.  This 
Tennessee  divorce  the  North  Carolina  court  held  to  be  void; 
*^  because,''  in  the  language  of  Ruffin,  G.  J.,  ^^it  was  not  an 
adjudication  betwee7i  any  parties ;  since  the  wife  did  not  appear 
in  the  suit,  nor  was  served  with  process  "  (the  court  held,  that 
there  was  no  way  in  which  she  could  be  served,  not  being  within 
the  territory  of  Tennessee),*  *'  and  was  not  a  subject  of  Tennes- 
see, but  was  a  citizen  and  inhabitant  of  this  State,  and  therefore 
not  subject  to  the  jurisdiction  of  Tennessee,  nor  amenable  to  her 
tribunals.'*  ^  Here  was  a  decision  making  divorce  impossible  in 
either  State  or  in  both.*  Wisely,  therefore,  the  court  overruled 
it  afterward.      For  in  a  subsequent  case  on  like  facts,  —  yet 

1  Post,  §  814,  31&  brought  And  see  post,  §  161-164;  Vischer 

«  Post,  §  164, 165 ;  Doughty  v.  Dough-  v.  Vischer,  12  Barb.  640 ;  Ljon  v.  Lyon, 

ty,  12  C.  £.  Green,  815 ;  Bradshaw  v.  2  Gray,  867. 

Heath,  13  Wend.  407 ;  Harding  v,  Alden,         *  See  ante,  §  157. 

9  Greenl.  140,  148.    Borden  v.  Fitch,  15         i  Irby  v.  Wilson,  1  Der.  &  Bat.  £q. 

Johns.  121,  was  a  case  of  gross  fraud.  668,  576.    See  also  Dorsey  v.  Dorsey,  7 

In  Magnire  v.  Maguire,  7  Dana,  181,  a  Watts,  849;  Vischer  o.  Vischer,  12  Barb. 

f rand  was  attempted  by  the  wife  upon  640 ;  ante,  §  184. 

the  jurisdictioo,  and  neither  party  had  a         *  Ante,  §  156. 

domicil  io  Kentucky  whef«  tlie  suit  was 
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:wliere,  if  it  was  importaat,  ibut  the  .court  did  not  deem  it  to  be, 
the  marriage  wae  oelehrated  in  a  State  allowing  divoroea,  while 
South  Carolina  does  not,  —  a  divorce  in  New  York,  the  defend- 
ant haying  had  only  the  conetructiye  notice  by  publication,  was 
held  to  be  good  to  the  extent  of  rendering  yalid  a  aubsequent 
marriage  in  New  York  by  the  party  at  whose  suit  it  was  ren- 
dered.^ 

§  160.  Adyanos  in  Judicial  Opinion.  —  These  two  North  Caro- 
lina cases,  the  latter  correcting  a  gi-aye  judicial  error  in  the  for- 
xner,  indicate  the  direction  in  which  opinion  in  our  courts  is 
travelling,  on  questions  of  divorce,  —  from  darkness  or  twilight 
toward  the  light.    Let  us  look  at  other  of  these  steps.    Thus,  — 

Siaine.  —  When,  in  1852,  the  iirst  edition  of  this  work  was 
published,  the  only  case  fairly  satisfactory  on  the  question  of 
jurisdjjction  where  the  defendant  is  domiciled  in  a.  State  other 
than  the  plaintiff's,  was  Harding  v.  Alden,  decided  in  Maine  in 
1832.^  Of  a  little  earlier  date  than  the  former  of  the  two  North 
Carolina  cases  just  mentioned,  it  was  not  therein  cited.  It  was 
an  action  for  dower,  brought  after  divorce  by  a  woman  against 
the  husband's  grantee,  under  a  statute  allowing  dower  on  divorce 
for  a  husband's  adultery,  the  same  as  on  his  death.  The  divorce 
was  in  fihode  Island,  and  the  principal  question  was,  whether  or 
not  it  was  valid.  The  parties  had  been  married  in  Massachusetts, 
then  domiciled  in  Maine.  Here  the  husband  deserted  her ;  then 
he  took  up  his  residence  in  North  Carolina,  and  entered  into  an 
adulterous  connection.  She  removed  to  Rhode  Island ;  from  the 
Supreme  Judicial  Court  of  which  State  she  obtained  her  divorce 
for  his  adultery.  He  was  never  in  Rhode  Island ;  but  the  cita- 
tion was  served  on  him  personally  in  North  Carolina,  a  mode  of 
service  which  the  court  considered  to  be  no  better  for  founding 
jurisdiction  than  service  by  publication,  since  no  tribunal  cau 
send  its  process  into  a  foi'eign  country.^  The  divorce  was  ad- 
judged good ;  and  so  her  suit  was  sustained. 

§  161.  Why?  —  (Barly  Reasons  for  thia  Joriadiction).  —  The 
reasons  in  this  case  were,  in  substance,  those  already  given  in  this 
sub-title.  But  they  were  not  sufficiently  freed  from  judicial  error 
|tnd  perfected  in  form  to  carry  conviction  to  minds  with  strong 
leanings  to  the  other  side  of  the  question.    They  were  uttered 

1  The  State  v.  Schlachter,  PhiUips,         «  HardLog  t;.  Alden,  9  Qieenl.  14a 
N.  C.  620.    See  Vol.  L  §  872.  *  Ante,  §  167. 
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while  marriage  "was  :comnionly  defined  ^as  a  oontraet;^  and  the 
first  step  in  the  ailment,  ^he  explanation  that  it  i&  a  status  and 
not  a  contract,  now  universally  accepted  as  }nst,  had  not  been 
taken.  Very  different  is  the  form  of  words  from  what  is  now 
•commonly  employed ;  yet,  as  just  said,  the  substance  of  them, 
certainly  the  result  to  which  they  led,  is  the  saone.  ^^  It  was/* 
observed  the  court,  the  *^  interest  *'  of  the  husband  in  his  wife, 
^his  right  to  exact  from  h^r  the  performffnoe  of  duties,  upon 
which  the  decree  operated.  She  was  within  the  jurisdiction. 
.  .  .  Mo0t  of  the  reasons  which  led  to  the  adoption  of  the  rule 
that  a  marriage  valid  by  the  law  <of  the  place  where  solemnized 
should  be  valid  everywhere,  the  protection  of  innocent  parties, 
and  the  purity  of  public  morals,  require,  tiiat  divorces  lawfully 
pronounced  in  one  jurisdiction,  and  the  new  relaitions  thereupon 
formed,  should  be  recognized  as  operative  amd  binding  every- 
where. To  this  may  be  excepted  cases  of  fitmd  and  collusioD, 
which,  when  pleaded  and  verified,  vacate  all  judgments  and 
decrees.  And  of  this  class  are  decrees  obtained  in  fraud  of  the 
law  of  the  domicil  cff  the  parties.  Jackson  v.  Jackson  and 
Hanover  v.  Turner*  were  -decided  upon  this  ground.'*  And  the 
court  pointed  oirt  the  inconvenience  whidh  would  follow  a  refusal 
to  give  effect  to  divorces  of  this  sort ;  and  showed,  that  it  would 
amount  to  a  denial  of  justice^  except  where  the  injured  party 
could  follow  up  the  otih^  and  become  'domiciled  in  his  juris- 
diction.^ 

Z>ootrlne  commended  and  atepited.  -^  Tliis  doctrine  was  com- 
mended by  Kent ;  ^  ttnd,  as  more  fully  and  accurately  explained, 
it  has  worked  its  way  into  general  acceptance  in  this  country.^ 

§  162.  Khode  Island.  —  After  tihe  first  two  editions  of  this  work 
had  been  published,  the  author  was  able  to  add  more  satisfactory 
and  convincing  authority  on  the  same  side.  Prominent  was  a 
Rhode  Island  case,  which  has  ever  since  been  regarded  as  the 
leading  one  on  this  question.  Therein  the  learned  court,  by 
Ames,  C.  J.,  entered  fully  into  t^e  subject,  reproduced  the  argu- 

1  ToL  I.  §  6  and  accompanying  sec-  Tolen  v,  Tolen,  2  Blackf .  407 ;  Hull  v. 

tiona.  HuU,  2  Strdb.  £q.  174 ;  Cooper  v.  Cooper, 

3  Jackson  v,  Jacktoo,  1  Johns.  424;  7  OUo,  2d  pt.  238 ;  Harrison  v.  Harrison, 

HanoTer  v.  Turner,  14  Mass.  227.    See  19  Ala.  490 ;  Gleason  v.  Gleason,  4  Wis. 

ante.  §160.  64;    Hubbell  v.  Habbell,  8  Wis.   602; 

s  Hardingv.  Aldea,9Greenl.l40, 160.  Thon^on  v.  The  State,  28  Ala.   12; 

«  2  Kent  Com.  6th  ed.  110,  note.  Ditson  v.  DiUon,  4  R.  L  87.    And  see 

*  Mansfield  v.  Mclntyre,  10  Ohio,  27 ;  post,  §  163  a. 
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ment  as  it  bad  been  in  this  work  expanded  and  reduced  to  the 
sort  of  accuracy  which  precludes  reply,  indorsed  it,  and  the  book 
itself ;  and,  of  coui*se,  gave  it  the  authoritatiye  utterance  and  the 
convincing  weight,  which,  with  us,  are  never  permitted  to  the 
expositions  of  a  text-writer,  however  satisfying  of  themselves. 
The  case  was  an  application  for  divorce,  where  the  defendant  was 
neither  personally  in  the  State  nor  personally  cited ;  and  the 
court,  on  full  consideration,  took  the  jurisdiction  on  the  express 
ground,  that  the  divorce  decreed  would  or  should  be  accepted  as 
binding  throughout  the  world.  After  making  the  observations, 
concerning  the  nature  of  marriage,  quoted  in  the  early  part  of 
the  first  volume,^  this  learned  judge  proceeded :  ^^  The  right  to 
govern  and  control  persons  and  things  within  the  State  supposes 
the  right,  in  a  just  and  proper  manner,  to  fix  or  alter  the  status 
of  the  one,  and  to  regulate  and  control  the  disposition  of  the 
other ;  nor  is  this  sovereign  power  over  persons  and  things  law- 
fully domiciled  and  placed  within  the  jurisdiction  of  the  State, 
diminished  by  the  fact,  that  there  are  other  parties  interested 
through  some  relation  in  the  status  of  these  persons,  or  by  some 
claim  or  right  in  those  things,  who  is  out  of  the  jurisdiction,  and 
cannot  be  reached  by  its  process.  No  one  doubts  this,  as  a  mat- 
ter of  general  law,  with  regard  to  the  other  domestic  relations, 
and  what  special  reason  is  there  to  doubt  it,  as  to  the  relation  of 
husband  and  wife  ?  The  slave  who  flees  from  Virginia  to  Canada, 
no  treaty  obliging  his  restoration  ;  or  who  is  brought  by  his  mas- 
ter thence  to  a  free  State  of  the  Union,  no  constitutional  provision 
enforcing  his  return  ;  finds  his  status  before  the  law,  in  the  new 
jurisdiction  he  has  entered,  changed  at  once ;  and  no  one  dreams, 
that  this  result  of  a  new  domicil  and  the  new  laws  of  it,  is  less 
legally  certain  and  proper  as  a  matter  of  general  law,  because  the 
master  is  out  of  the  new  jurisdiction  of  his  slave,  and  is  not,  or 
cannot  be,  cited  to  appear  and  attend  to  some  formal  ceremony  of 
emancipation.  It  is  true  that  slavery  is  a  partial  and  peculiar 
institution,  not  generally  recognized  by  the  policy  of  civilized 
nations ;  whereas  marriage,  in  some  form,  is  coextensive  with  the 
race,  and,  as  a  relation,  is  nowhere  so  restrictive  and  so  binding 
in  its  obligations  as  amongst  the  most  truly  civilized  portions  of 
it.  Yet  each  nation  and  State  has  its  peculiar  law  and  policy  as 
to  the  mode  of  forming,  and  the  mode  and  causes  for  judicially 

1  Vol.  I.  §  10. 
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dissolving,  this  last  relation,  according  to  its  right ;  and  all  that 
other  States  or  nations,  under  the  general  law  which  pervades  all 
Christendom,  can  properly  demand  is,  that,  in  the  exercise  of  its 
clear  right  in  this  last  respect  as  to  its  own  citizens  or  subjects, 
it  should  pay  all,  and  no  more,  the  attention  practicable  to  the 
competing  rights  and  interests  of  their  citizens  and  subjects.  It 
should  give  to  non-residents  and  foreigners,  parties  to  such  a 
relation  of  general  legal  sanctity,  as  to  persons  of  the  like  descrip- 
tion interested  in  property  within  its  territory,  the  rights  to  which 
are  also  everywhere  recognized,  at  least  such  notice  by  publicity 
before  it  proceeds  to  judicial  action  as  can,  under  such  circum- 
stances, be  given  consistently  with  any  judicial  action  at  all, 
efficient  for  the  purposes  of  justice.  To  say  that  the  general  law 
inexorably  demands  personal  notice  in  order  to  such  action,  or 
still  worse,  demands  that  all  parties  interested  in  a  relation  or  in 
property  subject  to  a  jurisdiction  should  be  physically  within  that 
jurisdiction,  is  to  lay  down  a  rule  of  law  incapable  of  execution, 
or  to  make  the  execution  of  laws  dependent,  not  upon  the  claims 
of  justice,  but  upon  the  chance  locality,  or,  what  is  worse,  upon 
the  will  of  those  most  interested  to  defeat  it."  ^    Again,  — 

§  163.  Alabama.  —  The  question  received  the  like  considera- 
tion, with  the  like  result,  in  Alabama.  To  an  indictment  for 
polygamy  the  defendant  set  up  a  divorce  in  Arkansas.  The 
court  below  instructed  the  jury  to  find  it  void,  if  from  the 
evidence  they  should  believe,  ^^  that  the  defendant  was  married 
to  Gracy  D.  Smith  in  Alabama,  and  removed  to  an  adjoining 
county  in  Mississippi,  and,  while  living  in  Mississippi,  left  his 
family,  and  went  to  the  State  of  Arkansas,  and  there  resided  one 
year,  and  then  instituted  a  suit  in  Arkansas  for  divorce  against 
his  wife,  who  never  resided  in  Arkansas,  and  never  had  personal 
notice  of  the  exhibition  of  the  suit  [there  was  the  constructive 
notice,  by  publication  in  the  newspapers]  ;  and  further  believe 
from  the  evidence,  that  the  cause  of  divorce  commenced  and 
existed  beyond  the  State  of  Arkansas,  and  never  was  continued 
or  completed  within  the  State.*'  Yet  the  court  of  review  held, 
on  the  like  grounds  as  in  the  Rhode  Island  case,  that  neither  any 
one  nor  all  of  these  things  combined  would  make  the  divorce 
void.  But  added :  ^^  If  the  defendant  did  not  go  to  Arkansas 
animo  manendi ;  or,  if  he  went  to  that  State  merely  for  the  pur- 

1  Ditson  V.  Ditoon,  4  R.  I.  87,  102, 103. 
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pose  of  obtainddDg  a  divorce,  and  in  tending  to  vemaiQ  no  longer 
than  wftB  necessary  to  lacoomplidh  his  purpose ;  or,  if  the  divorce 
was  procured  by  fraud, —  the  deoree  of  iihe  Arkansas  oouii;  would 
be  void,  and  the  appellant,  jai  marrying  again  in  this  State  while 
his  foEmer  wife  was  living,  would  coonxnt  Hm  >Grime  of  polyg- 
amy."^ 

Onward  Cmreiit  of  Beoision.-— These  are  subsequent  cases, 
wherein  the  court  did  not  examine  the  question,  containing  ad- 
verse dict^  but  the  stream  of  actual  adjudication  has  flowed 
steadily  onward.  The  North  Carolina  case,  overruling  its  former 
decision,  as  already  mentioned,^  is  noteworthy.  But  the  most 
remarkable  of  all,  in  the  State  courts,  is  one  which  to  a  reader 
who  did  not  understand  the  argument  would  seem  adverse.  It 
was  in  — 

New  ^oiOc. — The  courts  of  this  State,  from  early  times,  had 
uttered  more  or  lose  inaccurate  ^ticta^  in  connection  with  excellent 
decisions.  Yet,  et^  by  step,  they  had  -almost,  and  to  casual 
observation  'quite,  overcome  the  effects  of  the  ill-^considered  dicta^ 
and  almost  established  the  doctrine  as  laid  down  in  the  foregoing 
sections,  when  the  following  case  arose*  Parties  were  mariied 
in  Ohio,  and  there  the  wife,  while  the  bushaad  was  domiciled  in 
New  York,  obtained  a  divorce  from  him.  The  constructive 
notice,  usual  in  such  cases,  had  been  given ;  but  he  was  not,  as 
he  could  no(t  be,  personally  cited,  and  lie  did  not  appear.  After 
this,  he  contracted  a  marriage  in  New  York,  and  was  indicted  for 
it  as  for  polygamy.  The  question,  as  presented  by  the  record,  was, 
whether  or  not  the  Ohio  divorce  had  dissolved  the  £rst  marriage. 
The  Supreme  Court  held  that  it  had.^  The  Oouct  of  Appeals 
held,  that  it  is  competent  for  any  State  to  determine  the  mamage 
status  of  its  own  citizen,  that  the  Ohio  divorce  was  eff^ectual  to 
free  the  applicant  from  this  marriage  under  the  Ohio  laws,  and 
that  the  New  York  court  must  so  regard  it.  >But,  on  the  other 
side,  it  held,  that  New  York  bad  the  same  right  as  Ohio  to  deter- 
mine the  status  of  its  citizen.  Hence,  — and  here  was  an  enor- 
mous gap  in  the  argument,  —  the  majority  of  the  -court  adjudged 
^tiiat  able  and  aooomplished  lawyer  the  late  Oiief  Justice  Church 

1  ThompBon  v.  The  State,  28  Ala.  12,  Beel  v.  Elder,  12  ISmith,  Pa.  908 ;  Shaw 
16,  21,  22,  opinion  bj  Walkec,  J.  And  v.  Attttmey^Oeneral,  Lav  Bep.  2  P.  4  M. 
lee  Turner  v.  Turner,  i4  Ala.  487.  166. 

3  OoIyui  v.  Beed,  6  Smith,  Pa.  876;         *  Ante,  §  160. 

«  Baker  v.  People,  lb  Hun,  266. 
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disBenting),  that  the  marriage  of  the  man,  who,  it  vae  admitted, 
had  ceased  to  have  a  wife,  the  fomner  wife  having  been  duly  and 
lawfully  divorced  firom  him  in  Ohio,  waa,  under  New  York  law, 
polygfuny.^  Heue,  paeBiiig  by  >thk  port  of  iShe  case, — namely, 
the  haety  determuiAtion  upon  the  New  York  law  of  indictable 
polygamy,  —  is  an  exact  epitomization  of  the  lentire  argument,  as 
presented  in  every  .edition  of  thk  work,  and  aa  confirmed  by  most 
of  our  American  coiurta.  But  ihe  .q.iieation  will  be  resumed  fur- 
ther on.^ 

§  163  a.  Unlled  States  .fti^wame  Cmurt.  —  Tiie  doctrine  we  are 
explaining  haa  received  the  supreme  sanction  of  the  highest  trib- 
imal  of  the  nation  in  a  pasaage  already  quoted.®  Let  ua  repeat 
it  here  :  ^^  It  is  insistdd  that  Gheever  [the  defendant  in  an  Indi- 
ana divorce^  the  marriage,  the  cohabitation  of  the  parties,  and  the 
delictum  having  all  taken  place  in  the  Distiict  of  Columbia,  and 
the  husband's  domicil  always  remaining  there]  nerver  resided  in 
Indiana ;  that  the  domicil  of  the  husband  is  the  wife's,  and  that 
she  cannot  have  a  different  one  from  hia.  The  converse  of  the 
latter  proposition  is  ao  well  settled  that  it  would  be  idle  to  discuss 
it.  The  rule  is  that  she  may  aoqiuiie  a  separate  domicil  when- 
ever it  IS  necessary  or  proper  liiat  she  should  do  so.  The  right 
springs  from  the  necessity  of  its  exercise,  and  endures  as  long  as 
the  necessity  continues.  The  proceeding  for  a  divorce  may  be 
instituted  where  the  wi&  has  her  domicil.  The  place  of  the  mar* 
riage,  of  the  ofEanoe,  and  the  domicil  of  the  hnsband  are  of  no 
consequence."  ^  It  is  true,  that,  in  the  facta  ot  the  divorce  case 
in  controversy,  the  husband  appeared  and  set  up  his  defence. 
Rut  we  have  seen,^  that  an  appearM[ice  by  a  defendant  cannot  con- 
fer on  a  court  a  jurisdiction  for  divorce.  And,  in  this  case,  the 
fact  that  the  husband  had  appeared  does  not  seem  to  have  been 
deemed  material.  On  the  other  hand,  &e  court,  to  BDstain'Uie  prop- 
ositions above  quoted,  and  it  would  seem  for  the  purpose  of  leav- 
ing no  doubt  on  the  reader's  mind  as  to  what  ia  meant,  refers  merely 
to  the  diacuaaiona  of  the  present  work,  and  to  Ditson  v.  Ditson,* 
in  which  appearance,  or  even  notice,  except  the  constructive 
notice    by   publieation,    was   expressly   held   to   be   imneces* 

1  People  9.  Bftker,  76  N.  T.  78.    And         «  Cheever  v.  WilMii,  0  WmL  im,  138 

aee  Doughy  «.  Doagh^,  1  Slew.  Gli.  124,  opinion  by  Swayne,  J. 
681,  686.  •  Ante,  §  146. 

>  Poet,  §  167.  •  Ante,  f  108. 

s  Ante,  §  128  «. 
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sary.  In  a  later  case,  not  of  divorce,  but  involving  the  question 
of  notice  in  proceedings  in  rem  and  in  personam^  the  same  trib- 
unal, further  to  make  certain  its  meaning,  said :  ^^  To  prevent  any 
misapplication  of  the  views  expressed  in  this  opinion,  it  is  proper 
to  observe  that  we  do  not  mean  to  assert,  by  any  thing  we  have 
said,  that  a  State  may  not  authorize  proceedings  to  determine  the 
status  of  one  of  its  citizens  towards  a  non-resident,  which  would 
be  binding  within  the  State,  though  made  without  service  of  pro- 
cess or  personal  notice  to  the  non-resident.  The  jurisdiction 
which  every  State  possesses  to  determine  the  civil  status  and 
capacities  of  all  its  inhabitants  involves  authority  to  prescribe 
the  conditions  on  which  proceedings  affecting  them  may  be 
commenced  and  carried  on  within  its  territory.  The  State,  for 
example,  has  absolute  right  to  prescribe  the  conditions  upon 
which  the  marriage  relation  between  its  own  citizens  shall  be 
created,  and  the  causes  for  which  it  may  be  dissolved.  One  of 
the  parties  guilty  of  acts  for  which,  by  the  law  of  the  State,  a  dis- 
solution may  be  granted,  may  have  removed  to  a  State  where  no 
dissolution  is  permitted.  The  complaining  party  would,  therefore, 
fail  if  a  divorce  were  sought  in  the  State  of  the  defendant ;  and 
if  application  could  not  be  made  to  the  tribunals  of  the  complain- 
ant's domicil  in  such  case,  and  proceedings  be  there  instituted 
without  personal  service  of  process  or  personal  notice  to  the 
offending  party,  the  injured  citizen  would  be  without  redress."  * 
And  for  this,  to  render  the  meaning  if  possible  more  cer- 
tain, reference  was  made  to  the  discussions  of  this  sub-title.^ 
Hence,  — 

ConolaBion  m  to  Authority.  — The  conclusion  is,  that  the  doctrine 
of  this  sub-title  is  supported  by  authority,  equally  as  by  principle.^ 

1  Pennojer  v.  Neff,  96  U.  S.  714,  784,  inspecting  any  thing  with  an  unclouded 

786,  opinion  by  Field,  J.  legal  eye.    I  cannot  better  illustrate  this 

*  Namely,  ante,  §  166.  than  by  referring  to  three  sections  with 

*  It  has  always  seemed  to  me  that  which  the  editor  of  one  of  the  late  edi- 
this  subject  is  quite  too  plain  to  require  tions  of  Story's  book  on  the  Conflict  of 
any  such  amount  of  discussion  as  it  has  Laws  closes  the  chapter  on  "  Foreign 
receiTed,  even  In  this  work,  when  looked  Divorces."  The  reader  will  obserre, 
at  in  a  purely  juridical  way.  But  the  that  the  sections  are  the  editor's,  not  the 
difficulty  is,  that,  in  this  world  where  author's.  He  begins  by  laying  down 
happiness  is  sometimes  deemed  too  plen-  some  doctrines  of  a  moderately  consenra^ 
tiful  and  woe  too  scarce,  there  are  even  tire  sort,  which,  he  thinks,  ought  to  be 
among  lawyers  persons  who  become  so  held ;  then  says  :  "  It  would  be  an  intol- 
muuli  excited,  when  one  escapes  from  an  erable  perversion,  that  an  act,  which  by 
unhappy  marriage,  as  to  be  incapable  of  the  law  of  the  State  where  committed 
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§  164.   More  of  Divoroe  as  In  Rem.  —  The  general  doctrine  that 

was  no  cause  of  dirorce,  should,  by  the  r.  Wilson,  1  Dey.  &  Bat.  Eq.  608,  676 ; 
remoTal  of  the  parties  to  another  State  Edwards  r.  Green,  9  La.  An.  317 ;  Hull 
where  the   law   was    different,  become  v.  Hull,  2  Strob.  £q.  174;   Hanover  v. 
sufficient  to  produce  a  dissolution  of  the  Turner,  14  Mass.  227,  231.    See  also  3 
married  relation ; "  according  to  which,  Am.  Law  Reg.  k.  b.  193,  where  we  have 
if  a  man  drives  his  wife  from  a  country  attempted  to  show,  that  an  ex  parte  decree 
not  allowing  divorce,  to  our  shores,  hav*  of  divorce,  where  there  is  a  defect  of 
ing  steeped  himself  in  adulteries,  cruel-  jurisdiction,  both  as  to  the  subject  matter 
ties,  and  every  other  conceivable  wrong  and  one  of  the  parties,  is  absolutely  void, 
against  the  marriage  as  we  view  it,  and  both  upon  principle  and  authority ;  that 
he  follows  her  here  to  torment  her,  and  it  is  in  fact  the  same  as  no  decree." 
both  parties  become  domiciled  here, ''  it  Story  Confl.  Laws,  6th  ed.  bj  Redf .  230  c, 
would    be    an    intolerable    perversion  "  230  d.    I  have  copied  the  learned  editor's 
should  we,  who  never  accept  any  foreign  text  and  notes  together,  that  the  reader 
status  otherwise  than  of  comity,  refuse  may  see  the  whole.    He  will  notice  also, 
to   accept  this  as  free  from   the  flaws  that  this  editor  and  I  do  not  agree  as  to 
which  would  be  in  it  had  the  facts  trans-  what,  in  fact,  has  been  decided  by  our 
pired  here.    This,  if  the  question  per-  American  courts.    A  law  writer  of  less 
tained  to  any  thing  in  the  law  besides  note,  whose  book  not  being  now  before 
divorce,  tlie  learned  editor  would  see  to  me  it  is  not  necessary  I  should  refer  to 
be  driving  comity  to  an  extreme  which  by  name  and  page,  states  what  is  said 
can  hardly  be  called  conservative.    See  by  this  editor ;  and,  without  looking  into 
post,  §   176.    "  But,"  he   proceeds,  "  if  the  question,  in  substance  observes, ''  Of 
this  were  conceded,  there  is  still  one  fur-  course,  it  is  so."    I  will  indicate,  in  the 
ther  descent,  against  which  almost  all  briefest  way,  what  I  understand  to  be 
civilized  states  .have  hitherto  protested,  the  effect  of  the  several  decisions  above 
but  which,  to  the  great  discredit  of  the  cited  against  what  I  have  set  down  as 
American  character  and  name,  some  of  established  American  doctrine.    Dorsey 
the  American  States  seem  disposed  to  ».  Dorsey  simply  holds  that  the  Penn- 
yield ;  that  of  giving  effect  to  merely  ex  sylvania  court  will  not  take  jurisdiction 
parte  decrees  of  divorce,  granted  upon  the  over  a  cause  of  divorce  occurring  while 
petition  of  one  of  the  parties,  domiciled  the  parties  were  not  domiciled  in  the 
temporarily  or  permanently  in  a  State  State ;  as  to  which,  see  post,  §  172-179. 
foreign  to  that  where  the  alleged  cause  The  facts  do  not  raise  the  question  to 
of  the  divorce  occurred,,  and  where  both  which  it  is  here  cited.    Lyon  v.  Lyon 
parties  were  at  the  time  domiciled,  and  holds  that,  under  a  Massachusetts  statute, 
where  the  other  party  still  resides  and  which  is  quoted  in  the  opinion,  a  divorce 
is  domiciled,  unless  that  domicil  can  be  obtained  by  the  wife  in  another  State, 
transferred,  in  ifiirtrufii,  after  the  separa-  while  both  parties    were   domiciled    in 
tion  of  the  parties.    Harding  v.  Alden,  9  Massachusetts,  is  void.     In  Borden  v. 
Greenl.  140;  Ditson  v.  Ditson,  4  R.  L  87;  Fitch,  an  ex  parte  divorce  procured  in 
Tolen  p.  Tolen,  2  Blackf.  407,  and  some  another  State  was  held  to  be  void,  but 
few  others  probably.    But  we  are  happy  it  was  doubtful  whether  even  the  plain- 
to  believe,  that  this  painful  disregard  of  tiff  was  domiciled  there,  and  in  other  re- 
the  most  vital  principles  of  international  spects  it  was  obtained*  by  fraud.    Later 
jurisprudence  has  not  yet  been  adopted,  New  York  cases  fall  short  of  sustaining 
or  countenanced,  in  those  States  whose  the  doctrine  to  which  the  editor  cites 
decisions  are  most  regarded  as  authority,  this  case.    Kerr  o.  Kerr,  41  N.  Y.  272 ; 
both  at  home  and  abroad.    Dorsey  v.  Hoffman  v.  Hoffman,  46  N.  Y.  30.    And 
Dorsey,  7  Watts,.  349;  Lyon  v.  Lyon,  2  for  a  still  later  New  York  case,  and  oth- 
Gray,  367 ;  Borden  v.  Fitch,  16  Johns,  ers  from  this  State,  see  ante,  §  163 ;  post, 
121 ;   Vischer  v.  Vischer,  12  Barb.  640;  §  167,  and  note,  168.     Vischer  v.  Visclier 
McGiffert    v.  McGiffert,  31    Barb.    69;  was   not    a    decision   by    the   court   of 
Maguire  p.  Maguire,  7  Dana,  181 ;  Irby  last  resort ;  still,  if  it  was,  the  foreign 
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a  divorce  suit  iis,  as  to  theniaTital'statiifl,  a  proceedings  mr^m,.  has 

divorce  was  said  to  hare  been  obtiiined'  could ;  the  claim  ii,  that  the  oonrtv  of  m 
by  fhiud,  and  probably  without  a  dbmicil.  domiciled  person  can  determine,  if  an* 
McGiffert  tr.  McGifflert  is  of*  the  lilEe  sort,  thoriced  by  a  statute,  his  statost    The 
Maguire  v,  Maguire  is  upon  the  Juris^o-  other  State  may  do  what  it  chooses  with 
tion  of  the  Kentucky  court  to  decree  its  citizen,  who  has  no  maitied  partner 
divorces  under  the  statute  of  the  State,  within  the  State,  and  has  ceased  to  have 
In  connection    with    this  case,  consult  one  abroad.)    Now  let  us  set  down  here 
Rhyms  v.  Rhyms,  7  BUsh,  816.    Irby  v,  some  of  the  cases  sustaining  the  doctrine 
Wilson  is  in  effect  overruled  in  the  sub-  contended  for  in  this  sub-title.    HUxie.— 
sequent  case  of  The  State  v,  Schlachter,  Harding  r.  Alden,  9  Greenl.  140.    Bhode 
Phillips,  N.  C.  620,  as  already  explained.  Island.  —  Dltson  v.  Ditson,  4  R.  I.  87. 
Bdwards  v.  Green  is  on  the  riglit  to  take  Alabama.  ^  Thompson  v.  The  State,  28 
jhrisdiction  in  a  divorce  case  under  the  Ala;  12.    Hearth  Carolina.— » The  State  v. 
Louisiana  law.    Hull  v,  Hull  sustains  an  Schlachter,  Phillips,  N.  C.  620.    MisscnirL 
ex  parte  divorce  in  Connecticut,  obtained  —  Gould  v.  Crow,  57  Misso.  200.    Tndiana. 
by  the  wife  while  the  husband  was  domi-  —  Tolen  v.  Toten,  2  Blackf.  407 ;  Wilcox 
ciled  away  from  his  fiamily  in   South  v,  Wilcox,  10  Ind.  4S0 ;  Roohe  v.  Wash- 
Carolina.    It  is,  therefore,  an  authority  ington,  10  Ind.  68;  Beard  v.  Beard,  21 
on  the  other  side.    Hanover  tr.  Turner  Ind.  821.    lowai — Wakefield  v.  Ives,  85 
holds  a  Vermont  divorce  to  be  invalid  in  Iowa,  288.    And  see  WItitcotnb  v.  Whit- 
Massachusetts,  if   obtained  while  both  comb,  40  Iowa,  437 ;  Rush  v.  Rush,  46 
parties  were  domiciled  in  the  latter  State.  Iowa,  048.    Masaaoliusetts,  —  at  least. 
There  is,  therefore,  in  these  cases,  noth-  where  the  divorce  is  obtained  on  the  bus- 
ing which  is  in  the  striet  sense  authority  band's   applieation,  Hood   v.  Hood,  11 
.  for  the  doctrine  to  which  they  are  cited ;  Allen,  100 ;  Burlen  v.  Shannon,  116  Mass. 
yet  they  contain  more  or  less  dicta  tend-  488,  447 ;  Hood  v.  Hood,  110  Mass.  468. 
ing  that  way.    These  dicta  will  be  found,  M16faigan4  ^  Wright  v.  Wright,  24  Mich, 
in  the  main,  to  proceed  from  the  judges  180,  post,  §  170  6.    Wisoooaliti  —  Shafer 
not  taking  into  the  account  the  fact  that  v.  Bushneii;  24  Wis.  872;  ante,  §  113  a. 
marriage  is  a  status  and  divorce  a  pro-  Supreme  Court  of   United-  States. — 
ceeding,  in  effect,  in  rem  ;  in  other  words,  Cheever  v.  Wilson,  9  WaL  108 ;  Pennoyer 
from  not  distingtiishing  between  a  suit  v-  Neff,  06  U.  S.  714.    See  also  Rhyms  v. 
for  divorce  and  a  suit  to  recover  a- sum  Rhyms,  7  Bush,  816;  Shreek  v.  Shreck, 
of  money,  —  the  attention  of  the  court  82  Texas,  678;  Holmes  t^.  Holmes,  8  Abb. 
not  being  directed  to  the  distinction  or  Pr.  n.  s.  1.    Cooiey  maintains  the  same 
in  any  way  adverting  to  it.    No  mere  doctrine,  oonclndingc  "Upon  the  whole 
dicta  of  judges,  however  eminent,  are  subject  of  jurisdiction  in  divorce  suits, 
entitled  to  weight  in  any  case,  if  it  ap-  no  case  in  the  books  is  more  full  and 
pears  that  the  considerations  on  which  satisfactory  than  that  [Rhode  Island  one] 
the  question  should  turn  were  not  pres-  of   Ditson  v.  Ditson."     Cooiey  Const, 
ent  in  their   minds.     And   see   Bishop  LIm.  2d  ed.  401  and  note.    I  have  given 
First  Book,  §  898.    (Since  the  above  ex-  the  reader  the  above  extract  from  one  of ^ 
plana tions  were  made  in  this  note,  as  it  the  annotators  of  Story,  chiefly  to  correct 
stood  in  an  earlier  edition,  the  majority  its  misrepresentations.  It  proceeded  from 
of  the  New  York  Court  of  Appeals  has  a  gentleman  of  high  position,  excellent 
deemed  the  prior  decisions  in  this  State  to  learning,    unblemished    character,    and 
have  established  quite  another  proposi-  universally    and  justly  honored.     The 
tion ;  namely,  that,  in  the  circumstances  prejudice   that   could  speak  thus    con- 
contemplated,  the  courts  of  another  State  temptuously  of   our  most  learned  and 
cannot  "  adjudge  to  be  dissolved  and  at  esteemed  courts,  and  talk  of  "  pervei^ 
an  end  the  matrimonial  relation  of  a  cit-  sion  "  of  "  descent,"  of  '*  discredit  of  the 
izen  of  this  State,  domiciled  and  actually  American  character  and  name,"  without 
abiding  here."    People  v.  Baker,  76  N.  Y.  a  particle  of  even  attempted  reasoning,  or 
78,82,88.    No  one  ever  clsimed  that  they  the  slightest  indication  that  he  undei^ 
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already  been  explained.^  But  the  conclusion^  does  not  followv 
that,  in*  ervery  particular,  it  is  exactly  analogous  to  eyery  other 
proceeding  in  rem.  An  incorporeal  hereditament  is  real  estate, 
yet  an  action  of  trespass  cannot  be  maintained  for  carrying 
away  a  cartload  of  it,  as  of  earth  from  a  gravel-hilL  The  particu- 
lar nature  of  the  thing  is  an  element  to  be  considered  in  every 
judicial  controversy.  There  is  a  case  wherein,  contrary  to  the- 
general  course  of  observation  in  these  divorce  suits,  this  sort  of 
controversy  seems  to  have  been  deemed  not  in  rem;  on  the  idea 
that  a  proceeding  in  rem  relates  to  tangible  property  which  the 
owner  is  bound,  to  take  care  of  and  know  where  it  is,  but  a  de- 
fendant in  divorce  is  not  always  under  a  duty  to  be  at  the  place 
where  the  plaintiff  tenders  to  the  court  his  complaint.^  Let  us  see 
bow  this  is.  A  husband  and  wife  are  domiciled  in  diffei'ent  States. 
State  A,  the  husband's,  has  a  right  to  determine  his  status. 
State  B,  the  wife's,  has  the  adjudicating  upon  hers.  State  A  has 
no  authority  over  the  wife's  status,  and  State  B  has  none  over 
the  husband's.  The  husband  brings  his  divorce  suit  in  State  A. 
Where  is  the  reef  That  alone  on  which  the  decree  can  operate 
is  actually  present  in  court.  There  is  no  jurisdiction  over  the 
res  in  B.  Nor,  while  the  wife  is  domiciled  in  B,  can  notice  to 
her,  or  an  appearance,  or  even  her  actual  presence  in  court, 
create  a  jurisdiction  to  determine  her  status ;  the  jurisdiction  is 
with  the  courts  of  her  domicil,  and  with  no  other.  The  case, 
therefore,  does  difibr  from  an  action  in  rem  as  to  tangible  prop- 
erty, wherein  the  owner  is  merely  under  an  obligation  to  look 
i^ter  his  effects  and  know  where  they  are.  The  proprietor  of 
the  status  —  the  only  status  on  which  the  decree  of  the  court  can 
operate  in  this  class  of  cases  —  is  always  with  it  while  it  endures ; 
and  the  object  of  the  proceeding  is  to  shake  it  off.  But  this  is  a 
difference  which  cannot  prevent  the  action  from  being  in  rem. 
Again,  in  the  words  of  a  learned  judge,  **  to  give  any  binding 
effect  to  a  judgment,  it  is  essential  that  the  court  should  have 
jurisdiction  of  the  person,  and  of  the  subject-matter."  *  But,  in 
these  cases,  as  just  seen,  the  court  does  have  jurisdiction  of  the 

stood  the  doctrine  against  which  he  was    of  views  against   which   they  declaim^ 
inveighing,  is  hut  a  reflection  of  what  we    but  omit  to  present  reatums, 
occasionally,  not  often,  discover  even  on         ^  Ante,  §  132, 147, 159. 
the  bench.    On  this  question,  as  on  others,         >  Doughty  v.  Doughty,  12  C.  £.  Green^ 
men  should  not  complain  of  the  progress    816. 

*  Borden  v.  Fitch,  15  Johns.  121, 141. 
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subject-matter,  which  is  the  complainant's  status,  and  of  his  per- 
son. As  to  the  status,  it  has  the  full  jurisdiction,  —  all  it  could 
have  if  the  defendant  were  present.  Citation  is  for  fair  dealing 
—  for  openness,  in  distinction  from  fraud.^    Again,  ^— 

§  165.  Farther  of  Citation.  —  On  this  question  of  citation, 
Burge  has  the  following :  ^^  It  is  not  considered,"  he  says,  ^'  that 
the  citation  is  necessarily  ineffectual  for  the  purpose  of  giving  the 
tribunal  competent  jurisdiction  to  proceed  against  the  party, 
because  he  was  not  either  actually  or  virtually  present  in  the 
country  at  the  time  it  was  served.  If  the  place  in  which  the 
suit  was  instituted  was  that  of  his  domicil,  or  if  he  was  possessed 
of  property  there,  he  may  be  said  to  owe  such  allegiance  and  sub- 
mission to  its  laws  as  to  be  subject  to  the  species  of  citation  which 
its  laws  have  ordained  ;  and  it  is  in  his  power  to  secui*e  to  himself 
ample  means  of  defending  himself  against  the  suit,  by  appointing 
a  representative.  A  citation,  therefore,  under  those  circum- 
stances, although  at  the  time  it  takes  place  he  may  be  absent 
from  the  country,  is  not  necessarily  so  repugnant  to  the  principles 
of  natural  justice  that  a  foreign  tribunal  should  refuse  to  recog- 
nize it,  and  treat  a  sentence  founded  on  it  as  a  nullity."  ^ 

§  166.  Suit  in  Defendants  DomicU.  —  Beyond  doubt,  aside  from 
the  operation  of  particular  statutes,  one  finding  his  married  part- 
ner domiciled  in  a  different  State  from  himself  may  go  into  such 
State  and  demand  a  divorce  in  the  courts.^  But,  as  already  seen, 
the  statutes  so  generally  require  a  residence  of  the  plaintiff  as  to 
render  this  doctrine  of  little  practical  avail. 

§  167.  Farther  of  Party  not  in  State  dlToroing.  —  In  the  New 
York  case  stated  a  little  way  back,^  it  was  adjudged  that,  where 
a  wife  was  domiciled  in  Ohio,  and  the  husband  in  New  York,  the 
Ohio  court  could  divorce  her  but  not  him.  And  the  learned 
judge  who  delivered  the  opinion  argued  the  case  on  the  assump- 


1  Ayliffe  lays  it  down,  that  "a  cita- 
tion is  matter  of  natural  ri^ht,  intro- 
duced ab  origine  mundi ;  for/'  he  argues, 
"  God  cited  our  first  parent  taying^  Adam  ! 
Adam  I  Whtre  art  thouf*  Ayl.  Parer. 
180.  And  see  ante,  §  147, 148, 151.  See 
also,  Sanford  v.  Sanford,  6  Day,  853; 
Thompson  v.  Steamboat  Morton,  2  Ohio 
State,  26 ;  Pillsbury  v.  Dugan,  9  Ohio, 
117. 

3  8  Barge    Col.  &  For.  Laws,  1056. 
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See,  in  connection  with  this  section  and 
the  last,  ante,  §  167, 159. 

'  And  see  Thompson  v.  The  State,  28 
Ala.  12,  17;  ante,  §  145,  note,  157.  In 
Indiana,  if  the  oourt  has  Jurisdiction  of 
the  plaintiff's  cause,  it  may  then  on  a 
cross-petition  gnnt  a  diTorce  in  faTor  of 
a  non-roi^ident.  Jenness  v.  Jennest,  24 
Ind.  Sou.    Post  ^  31b. 

«  Ante.  §  163. 
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tion,  that,  in  some  other  States,  the  contrary  is  held  as  to  the  power 
of  a  court,  divorcing  its  own  domiciled  party,  over  the  other  party 
domiciled  in  another  State.  But  he  maintained,  **  that,  as  the 
law  of  this  State  has  been  declared  by  its  courts,"  Ohio,  while 
authorized  to  divorce  her  own  citizen,  had  no  jurisdiction  over 
the  marital  status  of  a  citizen  of  New  Tork.^  This,  contrary  to 
what  the  learned  court  assumed,  is  universal  doctrine.  It  is 
the  same  doctrine  which  was  explained  in  our  last  sub-title ; 
namely,  that  the  tribunals  of  no  country  have  jurisdiction  to  dis- 
solve the  marital  status  of  a  person  not  domiciled  therein.  There 
is  believed  to  be  no  American  case,  nor  does  the  author  remem- 
ber even  a  dictum^  to  the  contrary.  And  in  England,  it  is  a 
doctrine  of  the  famous  LoUey's  case ;  to  which,  with  not  many 
exceptions,  the  English  courts  have  adhered.     But,  — 

§  168.  Snob  Par^s  Status  in  Own  State.  —  As  a  question  of 
domestic  law  in  tfie  State  of  the  non-divorced  party,  this  New 
York  decision  is  a  wide  departure  from  the  general  doctrine. 
Indeed,  it  was  a  mere  jump  in  the  dark,  by  the  majority  of  the 
conrt,  without  looking,  thinking,  or  reasoning;  for,  the  reader 
who  examines  the  case  will  observe,  there  was  no  reason  given 
or  attempted,  —  not  even  was   there  an  authority  cited.     In 

1  Said  the  learned  jadge :  "  The  prin-  claimed  to  be  a  departure  —  doei  not.    It 

ciple  declared  in  the  opinions  has  been  is  recognized  there,  that,  to  make  yalid  in 

uniform.    Such  is  the  utterance  in  Bor-  this  State  a  judgment  of  divorce  rendered 

den  V.  Fitch,  15  Johns.  121;  Bradshaw  by  a  court  of  another  State,  that  court  must 

V.  Heath,  13  Wend.  407 ;  Vischer  v.  Vi-  haye  '  the  parties  within  its  jurisdiction,' 

schor,   12  Barb.  640;  Kerr  v.  Kerr,  41  must 'have  jurisdiction  of  the  subject-mat- 

N.  T.  272 ;  Hoffman  v.  Hoffman,  46  N.  Y.  ter  and  of  the  parties,'  who '  must  be  with- 

90.    Nor  does  it  avail  against  them  to  in  the  jurisdiction  of  the  court.'    Hunt  v, 

sajr,  that  the  facts  of  those  cases  do  not  Hunt,  72  N.  Y.  217  does  not    That  case 

quadrate  exactly  with  those  of  the  case  was  close.    It  went  upon  the  ground,  built 

before   us.    The  utterances,  which  we  up  with  elaboration,  that  both  parties  to 

speak  of,  were  not  inconsiderate  expres-  the  judgment  were  domiciled  in  Louisiana 

sioDs,  nor  dicta  merely.    They  were  con-  when  the  judicial  proceedings  were  there 

siderate  steps  in  the  reasoning,  leading  to  begun  and  continued,  and  the  judgment 

the  solemn  conclusion  of  the  court.   And  was  rendered,  and  were  subject  to  its 

as  touching  the  question  in  its  general  laws,  including  those  for  the  substituted 

relations,  we  may  cite  Kilbum  v.  Wood-  service  of  process.    We  meant  to  keep 

worth,  6  Johna  37;   Shumway  v.  Still-  the  reach  of  our  judgment  within  the 

man,  4  Cow.  292 ;  s.  c.  6  Wend.  447 ;  and  bounds  fixed  by  the  facts  in  that  case." 

Ferguson  v.  Crawford,   70   N.  Y.  263,  People  v.  Baker,  76  N.  Y.  78, 82, 83.    And 

where  the  whole  subject  is  elaborately  see  further  as  to  the  New  York  cases  on 

ooDsidered.    We  know  of  no  case  in  our  the  subject  of  this  sub-title,  ante,  §  163  a, 

courts  which  has  questioned  the  princl-  note;  Stanton  v.  Crosby,  9  Hun,  870; 

1^  declared  in  these  authorities ;  Kinnier  Holmes  v.  Holmes,  4  Lans.  888,  67  Barb. 

V.  Kinnier,    46  N.  Y.  686  —  sometimes  806 ;  Moe  v.  Moe,  2  Thomp.  &  C.  647. 

TOL.  II.  11  Jgl 
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truth,  there  existed  no  authority  to  cite.  The  majority  were 
not  even  helped  by  the  dissenting  judge,  for  he  gave  no  opinion. 
So,  as  a  question  of  New  York  law,  it  was  held,  that,  the  wife 
being  domiciled  in  Ohio,  and  being  there  lawfully  divorced,  and 
the  New  York  court  being  required  by  the  Constitution  of  the 
United  States  to  recognize  such  divorce  as  lawful,^  still,  as  New 
York  had  the  right  to  determine  the  status  of  its  citizen  (of 
cou]*se,  holding  him  to  the  disabilities  of  marriage  should  it 
choose  *  ),  it  had  exercised  this  right  by  declaring  a  man  who  had 
ceased  to  have  a  wife  to  be  still  a  married  man,  and  the  act  of 
taking  a  wife  to  be  polygamy.^  Elsewhere  a  man  who  has  no 
wife  is  regarded  as  not  married,  equally  whether  the  deprivation 
came  from  divorce  or  from  death,  and  a  foreign  divorce  works 
this  result  as  effectually  as  a  domestic  one.^  And  though  it  is 
competent  for  legislation  to  forbid  the  man  who  has  ceased  to 
have  a  wife  to  remarry,*^  the  doctrine  elsewhere  is,  that  remarriage 
followed  by  cohabitation  is  neither  polygamy  nor  adultery ;  but 
it  can  be  punished  only  by  special  statute.^  The  law  of  nations  is 
controlling  over  every  court  until  the  legislature  commands  what 
is  contrary  thereto.  Marriage  is  a  part  of  this  law.  By  it,  one 
who  has  no  married  partner  is  not  married,  and  marriage  is 
capable  of  existing  only  in  pairs.'  If  a  man  from  another  State 
or  country  makes  his  domicil  in  New  York,  and  there  is  a  woman 
who  by  the  law  of  another  country  is  his  wife,  she  is  such  also  by 
the  law  of  nations,  hence  such  by  the  law  of  New  York.  When, 
by  the  law  of  the  woman's  domicil,  she  ceases  to  be  his  wife,  she 
ceases  to  be  such  by  the  laws  of  nations  and  of  New  York.  Still, 
it  is  presumed,  as  just  said,  that,  if  legislation  should  command 
the  courts  to  set  aside  the  law  of  nations,  and  follow  another 
rule,  obedience  would  be  their  duty.     But  why  accept  the  right 


1  "  We  must  and  do  concede,  that  a 
State  may  adjudge  the  status  of  its  citi- 
zen towards  a  non-resident;  and  may 
authorize  to  that  end  such  judicial  pro- 
ceedings as  it  sees  fit;  and  that  other 
States  must  acquiesce,  so  long  as  the 
operation  of  the  judgment  is  kept  with- 
in its  own  confines.  But  that  judgment 
cannot  push  its  effect  over  the  border  of 
another  State,  to  the  subversion  of  its 
laws  and  the  defeat  of  its  policy ;  nor 
seek  across  its  bounds  the  person  of  one 
of  its  citizens,  and  fix  upon  Mm  a  status, 
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against  his  will  and  without  his  consent, 
and  in  hostility  to  the  laws  of  the  sot- 
ereignQr  of  his  allegiance."  p.  S4.  For 
the  doctrine  more  fully  stated,  see  post, 
§  199  a-199  e. 

>  Ante,  §  156. 

»  People  V,  Baker,  76  N.  Y.  78. 

<  Vol.  L  §  123;  ante,  §  142,  note,  par. 
4,  and  §  166 ;  Cooper  v.  Cooper,  7  Ohio,  2d 
pt.  238 ;  Dickson  t;.  Dickson,  1  Yerg.  110. 

*  Vol.  I.  §  304. 

•  Bishop  Stat.  Crimes,  §666;  post,  §700. 
7  Ante.  §  156. 
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of  command,  or  the  opinion  of  a  bench  of  judges  that  the  com- 
mand ought  to  be  given,  in  place  of  the  command  itself?  That 
New  York  has  no  just  ground  to  complain  of  the  rule  of  inter- 
national law,  especially  when  her  legislature,  not  her  judiciary, 
has  the  power  to  alter  it,  we  have  already  seen.^ 

III.  WitJioitt  Citation  within  Reach  of  Process,  or  an  Appearance, 
the  Jurisdiction  extends  only  to  the  Status  and  what  depends 
directly  thereon,  not  to  Collateral  Rights. 

§  169.  Dootrlne  defined.  —  A  dissolution  suit  is  in  rem  only  as 
respects  the  status  of  marriage  ;  as  to  property -rights  and  personal 
claims,  it  is  in  personam?  Hence  the  ex-parte  divorce,  where 
there  is  neither  service  of  process  within  the  jurisdiction  nor  an 
appearance,  affects  only  the  statiis  and  whatever  depends  directly 
thereon,  not  those  collateral  and  personal  consequences  which 
require  for  their  enforcement  a  judicial  decree.     Thus,  — 

JadidaUy  Bzpreased.  —  As  expressed  in  the  early  case  of  Hard* 
ing  V.  Alden,  before  explained : *  "In  giving  effect  here  to  the 
divorce  decreed  in  Rhode  Island,"  said  the  court,  "we  would 
wish  to  be  understood,  that  the  gi'ounds  upon  which  we  place 
our  decision  limit  it  to  the  dissolution  of  the  marriage.  In  the 
libel,  alimony  was  prayed  for;  and  certain  personal  property, 
then  in  the  possession  of  the  wife,  was  decreed  to  her.  Had  the 
court  awarded  her  a  gross  sum,  or  a  weekly  or  annual  allowance, 
to  be  paid  by  the  husband ;  and  the  courts  of  this  or  any  other 
State  had  been  resorted  to  to  enforce  it,  a  different  question 
would  be  presented,  falling  within  the  distinctions  which  have 
been  supposed  to  qualify  the  decisions  of  the  Supreme  Court  of 
the  United  States."  *     But,  — 

Appearance.  —  Where  the  foreign  party  submits  to  the  juris- 
diction by  an  appearance  and  defence,  the  proceeding  ceases  to 
be  in  rem  only,  and  becomes  in  personam  also.  In  which  case,  the 
court  has  the  same  jurisdiction  as  in  any  other  divorce  suit ;  for 
example,  to  award  alimony.*    Now,  — 

1  Ante,  §  156.    See  farther  as  to  this  affect  or  bind  property  out  of  its  own 

case,  post,  §  l09  0.  territory,  or  bind  persons  not  resident 

•  Ante,  §  169.  therein,  whether  they  are  natural-bom 

»  Ante,  §  160, 161.  subjects  or  others."    Story  Confl.  Laws, 

«  Harding  v.  Alden,  9  Greenl.  140, 161.  §  20. 
As  to  which,  see  also  post,  §  170  a    "  No         *  Ante,  §  169 ;  Sanford  v.  Sanford,  6 

state  or  nation  can,  by  its  laws,  directly  Day,  85B. 
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S  ITO.  Dlstinotlon  established.  —  This  distinction  between  the 
right  or  jurisdiction  to  dissolve  the  marriage,  and  to  order  money 
payments,  transfers  of  property,  and  the  like,  between  the  parties, 
has  been  often  recognized ;  and  it  is  alike  established  in  authority, 
and  just  in  principle.^  The  only  questions  open  to  controversy 
relate  to  the  classifications  of  some  particular  things.     As  to  — 

Alimony.  —  Alimony  exists  only  by  judicial  decree.  Therefore 
all  opinions  concur  in  what  is  above  said,  that  it  cannot  be 
validly  awarded  in  a  mere  ecc-parte  divorce  suit  in  rem^  where  the 
defendant's  domicil  is  in  another  State.^  If  he  dwells  in  the 
same  State,  a  statute  may,  according  to  an  Indiana  case,  authorize 
a  decree  for  alimony  against  him  on  constructive  notice.  If,  in 
another  State,  it  cannot ;  except  when  he  appears  and  submits  to 
the  jurisdiction,  then  it  can.*    On  the  other  hand,  — 

Cnstody  of  Children.  —  The  relation  of  parent  and  child  consti- 
tutes a  status  not  altogether  unlike  that  of  husband  and  wife.^ 
Hence  an  order  for  the  custody  of  the  children  is,  in  this  sort  of 
eoD^arte  divorce,  competent  and  proper.  And  it  will  have,  in 
other  States,  the  like  effect^  as  though  both  of  the  married  parties 
had  been  before  the  court.^ 

§  170  a.  Prooeedings  In  Non-domicUed  Party's  State.  —  Alabama 
is  one  of  the  States  wherein  equity  takes  jurisdiction  to  decree 
alimony  without  divorce,  to  be  considered  in  a  subsequent  chap- 
ter,' —  an  element  in  the  following  case  proper  to  be  considered^ 
not  here  inquiring  whether  or  not  it  was  important.  From  this 
State  a  husband  removed  without  his  wife  to  Indiana.     Under  the 


^  Vol.  I.  §  693 ;  Maguire  v.  Maguire, 
7  Dana,  181 ;  Holmes  v.  Holmes,  4  Barb. 
296,  SOI ;  Crane  v.  Meginnis,  1  Gill  &  J. 
463;  Towsend  v.  Griffin,  4  Harring.  Del. 
440 ;  Colliss  v.  Hector,  Law  Rep.  19  £q. 
834,  841 ;  Vol.  I.  §  14,  693. 

«  Prosser  v,  Warner,  47  Vt.  667; 
Ljtle  v.  Lytle,  48  Ind.  200;  Middle- 
worth  V.  McDowell,  49  Ind.  886.  And 
see  Vol.  L  §  693. 

*  Beard  v.  Beard,  21  Ind.  821. 

*  Vol.  I.  §  16. 
»  Post,  §  204. 

«  Wakefield  v.  Ives,  35  Iowa,  238. 
This  is  a  question  on  which  there  has  not 
been  enough  of  decision  to  enable  an 
author  to  lay  down  the  doctrine  with 
great  exactness  and  fulness.  In  the 
case  cited,  the  wife  had  got  in  Minnesota 
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a  divorce  from  her  husband  on  publica- 
tion, be  being  a  non-resident,  and  the 
decree  gave  her  the  custody  of  the  child. 
The  head-note  is :  "  Where  a  decree  of 
divorce  of  a  court  of  general  jurisdiction 
in  another  State  is  regularly  rendered, 
though  on  service  by  publication,  giving 
the  custody  of  a  minor  child  to  the  appli- 
cant, such  decree  will  be  regarded  as 
binding  and  conclusive  upon  the  parties, 
until  reversed,  modified,  or  set  aside  for 
cause  shown  to  the  jurisdiction."  The 
child,  the  reader  perceives,  is  assumed  to 
be  in  the  jurisdiction  of  the'court  render- 
ing the  decree.  Should  it  be  domiciled 
with  the  other  parent  in  the  other  State, 
evidently  a  different  question  would 
arise. 

7  Post,  §  365. 
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laws  of  the  latter,  the  party  applicant  for.  divorce  must  be 
domiciled  there  in  good  faith  a  year  before  the  coarts  can  enter- 
tain his  suit.  Before  his  year  had  expired,  the  wife  brought  her 
bill  in  equity  against  him  in  Alabama,  not  for  the  mere  alimony, 
but  for  divorce.  Aside. from  any  question  of  fraud,  the  Alabama 
court,  was,  therefore,  the  first  to  entertain  jurisdiction  of  the 
matrimonial  controversy  between  these  parties.^  Thereupon  he, 
on  the  expiration  of  his  year,  unknown  to  her,  hastened  on  with 
his  divorce  suit  in  Indiana  and  obtained  a  decree  of  dissolution 
before  her  bill  came  to  a  hearing ;  then  set  up  the  Indiana  divorce 
in  a  supplemental  answer.  But  the  court  held,  that  this  was  not 
a  bar  to  the  wife's  suit ;  for,  though  the  Indiana  decree,  if  the 
change  of  domicil  was  bona  fide,  and  there  was  no  fraud,  had  its 
effect  on  his  marital  status,  it  did  not  affect  property  rights  in 
Alabama,  adjustable  in  this  suit.  Said  Peters,  J. :  ^^  The  Indiana 
divorce  .  .  .  may  protect  him  upon  a  charge  of  bigamy,  should  he 
marry  again  in  this  State.^  But  without  stopping  to  inquire 
whether  it  was  obtained  by  him  by  fraud,  and  therefore  is  vicious 
on  that  account  or  not,  it  certainly  cannot  affect  the  rights  of  the 
complainant,  except  her  right  in  the  husband  as  husband.  If  it 
is  valid,  it  unmarries  him  and  sets  him  free  from  his  marital  vows 
to  her.  He  is  no  longer  the  complainant's  husband.  But  it  does 
not  settle  her  right  to  alimony ;  it  does  not  settle  her  right  to 
dower  in  his  lands,  and  her  statutory  right  to  distribution  of  his 
property  in  this  State,  in  the  event  she  should  survive  him,  nor 
any  other  interest  of  a  pecuniary  character  she  may  have  against 
him."*  This  decision  is  just  in  itself,  and  beyond  doubt  correct 
under  the  Alabama  law.  Still  the  same  domestic  jurisdiction 
may  not  exist  in  every  State.  On  this  question,  the  reader  should 
remember,  both  what  was  said  at  the  opening  of  this  section, 
and  the  fact  that  this  suit  was  in  equity.  As  to  dower,  we  shall 
presently  see.*    On  this  question  of  the  — 

§  170  b.   Remedy  In  Non-domloiled  Party's  State.  —  There  is  a 

^  YoL  I  §  6S3,  691,  682 ;    Haines  v.  How.  U.  S.  195,  206 ;  BosweU  v.  OtU,  9 

Carpenter,  1  Woods,  262.    And  see  Kit-  How.  U.  S.  386,  360;  Mills  v.  Duryee,  7 

tie  p.  Kittle,  S  Daly,  72.  Cranch,  481;   D'Arcy  v.  Ketchum,  11 

<  Referring  to  Thompson  v.  The  State,  How.  U.  S.  165,  171,  172 ;  McEUnoyle  v. 

28  Ala.  12.  Cohen,  13  Pet.  312,  330;  2  Am.  Lead. 

*  Turner  v.  Torner,  44  Ala.  437,  450,  Cas.  551 ;  3  Phil.  Ev.  C.  &  H.  notes,  p. 

referring  to  Webster  v.  Reid,  11  How.  351,  note  636. 
U.  S.  437,  460;  Nations  v.  Johnson,  24         *  Post,  1 170  c. 
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Michigan  case  which  explains  itself,  as  follows :  ^^  The  bill  in 
this  case  was  for  a  divorce  on  the  ground  that  the  defendant, 
being  a  resident  of  this  State,  had  gone  into  the  State  of  Indiana 
and  there,  without  notice  to  or  appearance  by  the  defendant,  had 
procured  a  divorce  from  her.  The  court  found  the  facts  to  be  as 
alleged,  and  decreed  a  divorce  as  prayed.  The  defendant  appeals 
on  the  ground  that  the  Indiana  divorce,  being  entitled  to  full 
faith  and  credit  under  the  Constitution  of  the  United  States, 
there  was  no  longer  any  marriage  bond  for  the  court  to  adjudi- 
cate upon,  and  therefore  it  was  not  competent  for  a  Michigan 
court  to  assume  to  dissolve  what  no  longer  existed.  The  first  diffi- 
culty with  this  argument  is,  that  the  case  shows  the  Indiana 
court  to  have  been  wholly  without  jurisdiction,^  and  the  divorce 
therefore  invalid.  We  must  suppose  the  court  there  to  have 
been  imposed  upon,  or  it  would  never  have  granted  it.  Its  only 
importance  in  this  case  is,  that  it  furnishes  to  the  complainant  the 
statutory  ground  for  a  divorce  in  this  State,  for  the  wrong  per- 
petrated upon  her  by  this  Indiana  decree.  W^  do  not  by  any 
means  concede,  however,  that  if  the  Indiana  divorce  had  been 
valid  no  relief  of  the  nature  demanded  could  have  been  granted 
to  the  complainant  in  this  State.  Assuming  —  as  we  must,  to 
give  the  court  in  Indiana  any  jurisdiction  —  that  defendant  resided 
within  that  State,  the  case  would  be  such  that  both  that  State 
and  this  had  authority  in  respect  to  the  marriage  relation,  to 
determine  upon  its  validity,  or  to  dissolve  it,  so  far  as  the  party 
resident  within  its  own  limits  is  concerned.  If  one  proceeds  first, 
there  is  no  legal  impediment  to  the  other's  taking  like  steps  after- 
wards, if  it  appeal's  important  to  the  protection  of  any  property 
or  other  rights.'  Our  legislature  has  thoiight  in  some  cases  it 
might  be  necessary  to  do  so,  and  has  provided  for  it  by  statute."  ' 
It  is  believed  that,  in  some  of  our  States,  legislation  has  not  pro- 
vided sufficient  remedies  for  the  party  whose  former  matrimonial 
partner  has  obtained,  in  another  State,  a  mere  ex-parte  decree  of 
dissolution. 

§  110  c.  Dower.  —  By  the  common  law,  dower  is  given,  not 
after  a  divorce  dissolving  the  marriage,  but  only  when  the  hus- 
band has  died  during  its  continuance.^     Yet  in  most  of  our 

1  Neither  party  having  been  domiciled  •  Wright  v.  Wright,  24  Mich.  180, 181. 
in  Indiana.  *  Post,  §  706-708. 

«  Post,  §  381. 
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States,  statutes  allow  it  to  the  wife  on  a  divorce  for  his  fault.^ 
Whether  it  is  grantable  in  the  sort  of  case  we  are  here  consider- 
ing will  depend  on  the  statutory  terms,  and  perhaps  on  differing 
interpretations  of  courts.  In  the  pioneer  Maine  case,  already 
mentioned,  the  woman  was  permitted  her  dower,  as  necessarily 
following  upon  the  marriage  dissolution.^  We  shall  return  to 
this  question  in  another  connection.^    As  to  tYie  question  in  — 

Peniuiylvaiiia.  —  It  is  in  this  State  held,  that  the  divorce  we  are 
contemplating,  granted  to  a  husband  in  another  State  while  the 
wife  is  a  citizen  of  Pennsylvania,  does  not  affect  rights  of  dower 
in  his  Pennsylvania  lands.^  But  with  this  decision  there  were 
dicta  so  palpably  indicating  that  the  entire  doctrine  had  not  been 
duly  considered  by  the  court,  as  greatly  to  lessen  its  effect  in 
other  States.  Not  even  the  thought  seems  to  have  entered  the 
minds  of  the  learned  judges,  that  there  is  any  such  distinction  as 
we  are  now  discussing,  known  in  the  law,  or  that  any  person  ever 
claimed  there  was.  Various  authorities  were  cited ;  and,  among 
the  rest,  this  book,  and,  speaking  now  of  the  first  case,  it  was 
in  the  hands  of  the  learned  judge  while  writing  his  opinion.  But 
the  sections  in  which  this  distinction  is  stated  did  not  reach  his 
eye.  He  said :  ^'  The  right  of  every  nation  or  State  to  regulate 
the  civil  relations  of  its  citizens,  being  one  pertaining  to  the  good 
order  and  proper  economy  of  the  body  politic,  cannot  be  doubted. 
Yet  how  far  in  regulating  the  status  of  one  within  its  borders,  it 
may  thereby  affect  the  interest  of  another  not  answerable  to  its 
jurisdiction,  is  not  so  easily  perceived."  So  it  is  universally 
deemed :  it  was  never  pretended  that  a  court  can  '^  affect  the 
interest  of  another  not  answerable  to  its  jurisdiction  ; "  that  is, 
in  any  direct  way.  If  A  is  indebted  to  B,  within  the  jurisdiction, 
and  to  C  out  of  it,  the  court  may  authorize  all  of  A's  property  to 
be  sold  in  payment  of  B,  so  that  C  will  lose  the  fund  from  which 
he  meant  to  collect  his  due.  And  it  is  the  same  of  multitudes 
of  other  consequences.  But  this  question  has  already  been  suffi- 
ciently examined.^    The  learned  judge  proceeds :  "  When  the  in- 

^  Post,  §  709-711.  not  important  in  this  connection,  may  be 

*  Ante,  §  169 ;  Harding  v.  Alden,  9  convenient  to  the  reader.  Piatt's  Appeal, 
GreenL  140.  80  Smith,  Pa.  601;  Love  v.  Love,  10 

•  Post,  §  709-711.  Philad.  458. 

«  Colvin  V.  Reed,  6  SmitK,  Pa.  876;         ^  Ante,  §  168,  and  the  places  there 
Beel  p.  Elder,  12  Smith,  Pa.  808.    Befw-    referred  to. 
ence  to  the  foUowlng  Pennsylvania  cases, 
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jured  party  seeks  a  new  domicil,  and  the  domieils  are,  therefore, 
actually  different,  there  is  no  greater  reason  why  the  husband's 
new  domicil  should  prevail  over  the  wife's,  than  that  hers  should 
prevail  over  his^"  This  is  an  admirable  statement  of  the  Ameri- 
can law  as  generally  held,  and  as  explained  in  these  pages.  But 
he  appears  not  to  perceive  the  consequence ;  namely,  that,  there- 
fore, the  courts  of  neither  State  are  restrained  by  any  thing  in  the 
laws  of  the  other  from  determining  the  question  of  the  status  of 
its  domiciled  citizen.  He  proceeds :  ^'  By  marriage,  the  wife  has 
claims  upon  her  husband's  property  here,  and  the  law  of  Pennsyl- 
vania has  claims  to  apply  it  to  her  support,  as  one  of  its  married 
citizens.  On  what  principle  of  right  or  of  comity  shall  the  decree 
of  a  distant  tribunal,  never  having  acquired  jurisdiction  from 
domicil  or  otherwise  over  her,  cut  loose  these  claims,  and  disable 
Pennsylvania  from  taking  the  property  of  the  husband  within  her 
borders,  to  lift  the  burden  of  support  from  the  public  shoulders  ; 
or  from  rendering  to  the  wife  judicially  that  right  which  she  has 
in  her  husband's  property,  and  which  he  neither  carried  away 
with  him  nor  defeated  by  his  removal  ?  To  admit  the  greater 
right  of  the  foreign  decree  is  to  derogate  from  our  own  sov- 
ereignty, and  to  withdraw  from  one  of  our  own  citizens  the 
protection  due  to  her.  No  correct  principle  of  interstate  law 
can  demand  this."  ^  Here,  again,  is  a  just  exposition  of  the 
question  now  under  discussion.  And  from  the  different  parts  of 
this  opinion,  thus  quoted,  the  reader  can  see  how  and  why  it  is 
that  the  two  questions  of  status  and  of  property  rights  are  distinct, 
and  the  rules  which  apply  to  the  one  do  not  to  the  other. 

rV.    The  Place  of  the  Communon  of  the  Offence  is  immateriaL 

§  171.  Doctrine  defined.  —  The  place  where  the  offence  was 
committed,  whether  in  the  country  in  which  the  suit  is  brought 
or  a  foreign  country,  is  immaterial  to  the  divorce  jurisdiction. 

Universal.  —  This  is  the  universal  doctrine  ;  it  prevails  alike  in 
the  English,  Scotch,  and  American  courts,  and  there  is  no  conflict 
upon  it.*    Still,  — 

1  Col  via  V.  Reed,  supra,  at  p.  379-881.  dresa  in  the  forum  of  the  defendant,  unleta 

According  to  Sharswood,  J.,  in  Reel  u,  where  such  defendant  has  remoyed  from 

Elder,  supra,  at  p.  316,  the  decision  m  what  was  before  the  common  domlcU  of 

this  case  "  settles  that  die  injured  party  both."    And  see  post,  §  177. 
in  the  marriage  relation  must  seek  re-         '^1  Burge  CoL  &  For.  Laws,  680;  1 
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Inoidentally  oonsldered.  —  There  are  caues  in  which  the  place  of 
ihe  offence,  coming  into  consideration  incidentally,  has  been 
deemed  important  in  respect  of  the  jurisdiction ;  but  they  are 
anomalous,  and,  on  principle,  this  sort  of  matter  should  always  be 
^wholly  disregarded.  A  man  going  abroad  to  commit  adultery  is 
just  as  unfit  a  companion  for  his  wife,  the  interests  of  society  just 
as  much  require  the  dissolution  of  the  marri^e,  and  private 
interest  calls  as  loudly  for  it,  as  though  he  did  the  wrong  in  his 
own  country. 

Xlffoot  of  Statutes. — In  ICentucky  —  and  there  may  be  other 
States  —  there  is  a  jurisdictional  statute,  not  important  to  be  here 
recited,  working  a  slight  change  in  this  rule.^ 

Y.  J&is  immaterial  where  the  Domicil  was  when  the  Offence  was 

committed. 

§  172.  Doctrine  defined. —  The  place  of  the  patties'  domicil  at  the 
conmiission  of  the  offence  is  immaterial  to  the  jurisdiction.  The 
courts  of  the  new  domicil  can  dissolve  the  marital  status  as  well 
for  what  transpired  before  the  change  as  after.^ 

^«7hy  ?  —  The  laws  of  every  country  determine  who  are  fit,  and 
who  are  not,  to  dwell  as  companions  in  marriage.  Such  is  the 
purpose  of  divorce.  Each  State  has  it  own  policy.  When  parties 
appear  as  applicants  for  divorce,  the  question  is  whether  or  not, 
by  the  policy  of  the  State,  their  marriage  ought,  in  view  of  the 
facts  presented,  to  be  dissolved.  The  place  of  their  domicil, 
whether  in  the  State  or  out  of  it,  when  the  facts  transpired,  has  no 
proper  relevancy  to  this  inquiry.  If,  by  the  policy  of  the  State, 
it  is  deemed  not  fit  for  an  adulterer  to  bind  a  pure  wife  to  his 
bed,  it  is  not  made  fit  by  the  parties  having  lived  in  another  State 
when  the  adultery  complained  of  occurred.^  There  can  be  no 
question  of  the  rightfulness,  or  of  the  constitutionality,  of  this 
doctrine  ;  for,  when  married  parties  go  into  a  State  to  abide,  only 
of  comity  does  the  State  accept  their  marital  status^    Justly, 

Frai.  Bom.  Rel.  668;  Duntze  v,  Levett,  Holmes  r.  Holmes,  4  Lans.  388,  57  Barb. 

Ferg.  68,  3  Eng.  Ec.  360, 379 ;  Harding  r.  305,  307. 

Alden,  0  Greenl.  140;  Clark  v.  Clark,  8         ^  Hick  v.  Hick,  5  Bush,  670;  Becket 

N.  H.  21 ;  Hartean  v.  Harteau,  14  Pick,  v,  Becket,  17  B.  Monr.  370. 

181 ;  Tliompson  9.  The  SUte,  28  Ala  12 ;         *  Post,  1 176. 

Hanberty  v.  Hanbeny*  ^  Ala.  719;  Bat-         >  And  see  YoL  L  §  100-103,  696. 

cliff  p.  Batcliff,  1  Swab.  &  T.  467,  470 ;         «  Post,  §  176. 

Brodie  v.  Brodie,  2  Swab.  &  T.  259; 
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then,  is  the  condition  of  the  acceptance  deemed  to  be,  that  there 
is  nothing  in  the  particular  status  making  it  voidable  by  the  laws 
of  the  new  domicil.     Contrary  to  this,  — 

Louisiana —  (Dninkenness  —  Desertion).  —  The  majority  of  the 
Louisiana  court  once  refused  a  divorce  for  drunkenness  com- 
mitted in  another  State,  where  the  parties  were  married  and 
domiciled  before  becoming  domiciled  in  Louisiana.  Campbell, 
J.,  said :  "  We  hold  it  to  be  sound  doctrine,  that  parties  who  did 
not  contract  marriage  under  or  with  reference  to  the  laws  of  this 
State,  cannot  base  in  our  tribunals  an  action  for  divorce  on  mat- 
ters which  occurred  in  another  State,  before  they  had  acquired  a 
domicil  in  this ;  although  it  may  be  competent,  in  a  suit  here,  to 
offer  evidence  of  such  matters,  as  tending  to  establish  the  habit 
of  which  complaint  is  made."  *  And  something  like  this  has 
been  held  of  "  withdrawing  from  the  common  dwelling."  A  husp 
band,  domiciled  in  Louisiana,  sued  his  wife,  who  remained  in 
New  York,  for  a  divorce.  Voorhies,  J.,  besides  referring  to  this 
case,  added :  "  Unless  by  a  fiction  of  law,  it  is  difficult  to  per- 
ceive how  the  defendant  can  be  considered  as  having  withdrawn 
from  the  common  dwelling,  when  it  is  alleged  by  her  husband 
that  she  still  resides  in  New  York,  where  the  marriage  was  con- 
tracted." 2    So,  — 

§  173.  New  Hampshire  and  Pennsylvania.  —  Through  misappre- 
hensions about  to  be  explained,  doctrines  variant  from  those 
commonly  held  in  oui*  States  became  established  in  New  Hamp- 
shire and  Pennsylvania.     Thus,  — 

HistoricaL  —  In  Massachusetts,  under  the  colonial  system,  the 
power  of  divorce  was  with  the  Governor  and  council.*  Then,  in 
1780,  the  State  constitution  declared,  that  "  all  causes  of  mar- 
riage, divorce,  and  alimony  ...  shall  be  heard  and  determined 
by  the  Governor  and  Council,  until  the  legislature  shall  by  law 
make  other  provision."^  Accordingly  a  statute  was  passed  in 
1786  as  follows:  "  Whereas  it  is  a  great  expense  to  the  people  of 
this  State  to  be  obliged  to  attend  at  Boston  upon  all  questions  of 
divorce,  when  the  same  might  be  done  within  the  counties  where 
the  parties  live,  and  where  the  truth  might  be  better  discerned 
by  having  the  witnesses  present  in  court,  Be  it  therefore  encusted, 

1  Edwards  v.  Green,  9  La.  An.  317,         '  Gage  v.  Gage,  2  Dane  Abr.  309. 
318 ;  Buchanan,  J.  dissenting.    And  see         *  Const.  Mass.  c.  3,  art.  6.    See  YoL 

Hare  v.  Hare,  10  Texas,  365, 367.  I.  §  668  a,  688. 

3  Muller  V.  Hilton,  13  La.  An.  1. 
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^c,  That  all  questions  of  divorce  and  alimony  shall  be  heard  and 
tried  by  the  Supreme  Judicial  Court,  holden  for  the  county 
where  the  parties  live,  and  that  the  decree  of  the  same  court 
shall  be  final."  ^  While  this  provision  seemed  plain,  and  was 
practically  so  where  the  parties  were  living  in  the  same  county 
both  when  the  offence  was  committed  and  when  the  divorce  was 
applied  for,  difficulties  of  construction  arose  where  they  had  no 
permanent  domicil,  or  where  they  had  made  a  change  from  one 
county  to  another,  or  where  they  were  dwelling  in  different  coun- 
ties^,  or  where  only  one  of  them  was  within  the  State ;  f(5t,. while 
the  letter  of  the  statute  left  them  no  forum  \rhen  both  did  not 
live  in  the  same  county,  its  spirit  and  intent  evidently  aimed  to 
facilitate  divorce ;  whence  a  strict  construction  could  not  be 
adopted ;  neither,  on  the  other  hand,  could  the  letter  be  disre- 
garded. And  the  courts  naturally  endeavored  to  find  some  prin- 
ciple, or  set  of  principles,  to  guide  the  application,  to  this 
enactment,  of  the  ever-varying  facts  under  which  the  question 
presented  itself.  An  obvious  proposition  was,  that  a  wife  could 
not  lose  her  forum  by  the  desertion  of  the  husband,  or  any  change 
of  residence  by  him  alone,  after  the  commission  of  the  offence ; 
but,  though  in  such  a  case  she  might  proceed  in  the  county  where 
she  continued  to  reside,  it  was  not  so  clear  she  could  gain,  ad- 
versely to  him,  a  new  jurisdiction.  These  are  observations  simply 
upon  the  statute,  having  nothing  to  do  with  the  unwritten  rule.^ 
Yet  it  is  apparent,  on  a  reference  to  the  Pennsylvania*  and  New 
Hampshire  ^  decisions,  that  such  and  similar  observations  from 
the  Massachusetts  court  are  the  real  source  of  all  their  holdings 
contrary  to  the  general  American  doctrine  as  expressed  at  the 
opening  of  this  sub-title.    Now,  — 


1  MaM.  Stat  March  16  (c.  69),  17S6, 
§  3;  Harteau  v.  Harteau,  14  Pick.  181. 

>  The  following  are  some  of  the  cases 
decided  upon  the  construction  of  this 
statute :  Lane  v.  Lane,  2  Mass.  167 ;  Rich- 
ardson V.  Richardson,  2  Mass.  153 ;  Hop- 
kins V.  Hopkins,  3  Mass.  168 ;  Squire  o. 
Squire,  8  Mass.  184 ;  Moore  v.  Moore,  2 
Mass.  117;  Meny  v,  Meny,  12  Mass. 
S12;  Choate  v.  Choate,  3  Mass.  891; 
Anonymous,  6  Mass.  197;  Harteau  v. 
Harteau,  14  Pick.  181 ;  Greene  v,  Greene, 
11  Pick.  410 ;  Carter  o.  Carter,  6  Mass. 
263.    And  see  Harding  v.  Alden,  9  Greenl. 


140.  These  adjudications  were  the  foun- 
dation for  the  provisions  in  the  Revised 
Statutes,  c.  76,  §  8-11.  See  Commission- 
er's Report,  part  2,  p.  121. 

»  Dorsey  v.  Dorsey,  7  Watts,  349 ;  Mc- 
Dermott's  Appeal,  8  Watts  &  S.  251; 
Hollister  v.  Hollister,  6  Barr,  449. 

«  Clark  V.  Clark,  8  N.  H.  21 ;  Fellows 
V.  Fellows,  8  N.  H.  160;  Frary  v,  Frary, 
10  N.  H.  61 ;  Greenlaw  v,  Greenlaw,  12 
N.  H.  200;  Batchelder  v,  Batchelder,  14 
N.  H.  380;  Smith  v.  Smith,  12  N.  H.  80; 
Payson  v.  Payson,  34  N.  H.  518. 
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§  174.    New  HampAhire  and  PennsylTania  Dootrine,  daflned.  —  The 

doctrine  in  these  States  appears  to  be,  that  the  tribunals  of  the 
country  where  the  parties  were  domiciled  when  the  delictum 
occurred  have  alone  the  jurisdiction. 

Criticised  in  New  Hampshire  —  (Not  of  General  Jurispmdenoe).  — 
After  this  rule  had  been  in  New  Hampshire  app^ed  through  a 
series  of  cases  to  applicants  for  divorce,  the  court  on  further  con- 
sideration deemed  it  to  be  unsound,  yet  too  firmly  established  to 
be  discarded  in  this  class  of  cases.  As  a  rule  of  general  jurispru- 
dence the  one  with  which  this  sub-title  opened  was  approved ;  and 
it,  instead  of  this  one,  would  govern  the  decisions  on  the  validity 
of  divorces  in  other  States.  The  question  before  the  court  being, 
whether  or  not  an  Indiana  divorce  was  valid,  procured  by  the 
husband  for  an  offence  occurring  while  the  parties  were  domiciled 
in  New  Hampshire,  where  the  wife  continued  to  reside,  only  the 
constructive  notice  having  been  given  her,  the  court,  by. Sawyer, 
J.,  said :  "  Upon  every  view  which  can  be  taken  of  the  case,  the 
divorce  in  Indiana  might  be  sustained  in  the  courts  of  this  State, 
if  the  fact  appeared  that  the  husband,  at  the  time  of  the  applica- 
tion and  of  the  proceedings  which  resulted  in  the  decree,  was  a 
bona  fide  resident  of  that  State."  ^ 

§  175.  New  Hampshire  and  PennaylTania  Bspositions  oompared. — 
The  ground  of  principle  on  which,  in  Pennsylvania,  the  rule  was 
put  by  Gibson,  C.  J.,  is,  that  ^^  the  person  of  the  transgressor  was 
not  subject  to  our  jurisdiction  at  the  time  of  the  fact.''  ^  But  the 
New  Hampshire  court  does  not  require  it  to  have  been  thus  sub- 
ject ;  and  a  divorce  was  granted  to  a  wife  for  an  offence  which 
the  husband,  after  deserting  her  in  New  York,  committed  iu 
another  State  where  he  was  domiciled;  she  being  then,  and  while 
the  judicial  proceedings  were  carried  on,  resident  in  New  Hamp- 
shire. "  Having  lawfully  come  to  reside  here,"  observed  Parker, 
C.  J.,  '^  she  was  entitled  to  the  protection  of  our  laws ;  and,  a  vio- 
lation of  the  marriage  covenant  having  subsequently  occurred, 
she,  as  a  legal  inhabitant,  may  well  appeal  to  those  laws  for 
redress."  In  this  case,  the  place  of  the  marriage  was  New  Hamp- 
shire, a  fact  which  probably  did  not  influence  the  result.^    In 

1  Lcith  V.  Leith,  89  N.  H.  20,  41.  abroad."    McDermotl't  Appeal,  8  WatU 

S  Donej  V.  Donej,  7  Watts,  349, 3&2.  &  S.  251,  260.. 
"  There  is  no  question,  that  the  courta         *  fraiy  v.  Eraiy,  10  N.  H.  61. 
hero  have  no  jurisdiction  of  marital  duties 
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another  New  Hampshire  case,  the  same  learned  judge  said: 
**  Whether  it  could  have  made  any  difference,  had  it  been  shown 
that  the  wife  had  no  knowledge  of  the  fact  until  after  the  hus- 
band removed  into  this  State,  we  have  not  considered.  Should 
a  hnsband,  after  committing  adultery  whUe  domicUed  in  one 
State  where  that  furnished  sufficient  cause  of  divorce,  remove 
with  his  wife  into  another  State,  where  a  similar  law  existed, 
before  the  fact  was  known  to  her,  it  would  certainly  present  a 
case  of  hardship  if  she  was,  by  such  removal,  precluded  from 
availing  herself  of  the  feu^t  in  either  State ;  but  in  which  she 
would  be  entitled  to  apply,  if  in  either,  is  a  question  of  some  dif- 
ficulty, and  one  which  we  need  not  discuss  at  the  present  time."  ^ 
As  to  which  reasoning,  — 

§  176.  Analogies  contrary  to  this.  —  The  law  is  80  far  harmo- 
nious in  its  several  parts,  that,  when  correctly  expounded  and 
administered,  there  is  no  clashing  of  part  with  part.  The  argu* 
ment  is  therefore  relevant,  that,  in  all  our  jurisprudence,  we  find 
no  analogy  in  accord  with  this  New  Hampshire  and  Pennsylvania 
rule.  If  it  were,  as  it  is  not,  that  the  lex  loci  delicti  governs,^ 
there  would  be  the  analogy  of  the  criminal  law.  We  shall  see,^ 
that,  while  a  divorce  suit  is  iui  generis^  it  is  nearer  to  a  civil 
action  of  tort  than  any  other.  But  no  court  ever  refused  to  sus- 
tain an  action  either  of  tort  or  of  contract,  for  the  reason  that,  at 
the  time  of  the  breach,  the  parties  were  domiciled  in  another 
jurisdiction .     Again,  — 

Determining  Stetiu.  —  The  right  of  a  State  to  determine  the 
status  of  its  own  inhabitants  ^  is  limited  in  no  such  way  as  by 
the  New  Hampshire  and  Pennsylvania  rule.  We  have  seen,  that 
a  State  is  under  no  obligation  other  than  of  international  comity 
to  accept  the  marital  status  of  parties  coming  into  it  from  abroad ; 
hence,  in  exercising  the  comity,  it  should  take  the  status  only 
with  the  imperfections  resulting  from  wrongs  already  committed, 

1  Clark  V.  Clark,  8  N.  H.  21.    On  a  domicils  for  some  purposes,  although  he 

Massachusetts  lihel  for  divorce  from  hed  can  have  but  one  for  succession  to  per- 

mnd  board,  Wilde,  J.,  obserred :  "  Si>eak-  sonai  property,  is  well  settled  in  England 

ing  individually,  I  should  have  no  hesi-  and  in  other  countries.     Somerville  v, 

tation  in  saying,  that  a  man  may  have  8omerviUe,6  Ves.  760."  Greene  v.  Greene, 

two  domicils  in  different  States,  or  with-  11  Pick.  410,  416.    And  see  ante,  §  149. 
in  separate    Jurisdictions,  so  as  to  be         '  Ante,  §  171. 
amenable  to  a  process  of  thTs  description         *  Post,  §  284. 
in  either.    That  a  man  may  have  two         *  Ante,  §  187  et  seq. 
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and  apply  its  own  rules  in  determining  what  the  imperfections 
areJ  Every  State  indeed  must  do  so,  or  consequences  illogical 
and  inconvenient  will  follow.  To  accept  the  foreign  marriage,  in 
pei-sons  coming  from  another  domicil,  and  yield  to  it,  adversely 
to  the  policy  of  our  own  law,  a  force  beyond  even  what  was  ac- 
corded to  it  there,  would  be  to  carry  the  principle  of  comity  so 
extremely  erect  as  to  give  it  a  leaning  the  other  way ;  while  to 
import  the  foreign  law  of  divorce  would  be  to  subvert  our  own. 
But  what  appears  to  be  conclusive  is,  that  — 

Doctrine  elsewhere  —  (Other  States  —  Bne^Umd  —  Sootland).  — 
No  doctrine  like  this  of  New  Hampshire  and  Pennsylvania  has 
been  received  either  in  the  other  American  States  generally,  or 
in  England  or  Scotland ;  though  the  question  has  seldom  been 
judicially  discussed.  The  true  rule  has  been  too  plain  for  con- 
troversy.^ 

§  177.  Legislative  Change  in  Pennsylvania.  —  In  this  State  a 
statute  has  interposed,  declaring  it  ^^  lawful  for  the  said  several 
courts  to  entertain  jurisdiction  of  all  causes  of  divorce  from  the 
bonds  of  matrimony,  for  the  causes  of  desertion  as  aforesaid,  or 
adultery,  notwithstanding  the  parties  were,  at  the  time  of  the 
occurrence  of  said  causes,  domiciled  in  any  other  State.  Pro^ 
vided.  That  no  such  divorce  shall  be  granted,  unless  the  appli- 
cant therefor  shall  be  a  citizen  of  this  commonwealth,  or  shall 
have  resided  therein  for  the  terra  of  one  year,  as  provided  for  by 
existing  laws."  But  the  court  has  by  interpretation  compressed 
the  legislative  command  within  the  narrowest  possible  limits; 
restricting  the  words  "  any  other  State  "  to  the  States  of  our 
Union;*  and,  as  we  have  seen,*  by  way  of  dicta^  not,  it  is 
believed,  by  decision,  it  has  refused  to  apply  the  same  rule  which 

1  Vol.  L  §  367  et  seq. ;  ante,  §  139,  Hare  v.  Hare.  10  Texas,  365 ;  Hubbell  r. 
140, 163  a,  note,  172.  Hubbell.  3  Wis.  662.    The  case  of  Mo- 

2  Lauder  v.  Vanghent,  Ferg.  250,  8  Neil  v,  McNeil,  3  Edw.  Ch.  550,  turned 
Eng.  Ec.  414;  Gordon  i;.  Englegraaf,  entirely  upon  the  construction  of  the 
Ferg.  251,  3  Eng.  Ec.  415 ;  Scott  v,  statute.  See  also  Jarvis  o.  Jarvis,  3  Edw. 
Boutcher,  Ferg.  252,  3  Eng.  Ec.  416;  Ch.  462;  Holmes  v.  Holmes,  4  Lans. 
Younge  o.  Cassa,  Ferg.  255,  3  Eng.  Ec.  388,  57  Barb.  305,  306 ;  Stokes  v,  Stokes, 
417 ;  Urquhart  v.  Flucker,  Ferg.  259,  3  1  Misso.  320.  And  see,  under  statutes, 
Eng.  Ec.  420;  Deane  v.  Deane,  12  Jur.  Hick  v.  Hick,  5  Bush,  670;  Becket  v. 
63;  CoUett  v.  CoUett,  3  Curt.  Ec.  726,  7  Becket,  17  B.  Monr.  370. 

Eng.  Ec.  563,  565 ;   Tolen  v.  Tolen,  2         *  Bishop  v.  Bishop,  6  Casey,  Fa.  413, 
Blackf.  407  ;  Schnaufer  v.  Schnaufer,  4    416;  Act  of  126th  April,  1850,  §  6. 
La.  An.  355 ;  Fishli  v.  FUhU,  2  Litt.  337 ;         *  Ante,  §  170  e. 

174 


CHAP.  XI.]  •       8PBCIFI0  PROPOSITIONS.  §  181 

the  statute  has  prescribed  for  its  own  jurisdiction,  to  divorces  pro- 
nounced in  other  States.^ 

§  178, 179.  Fonner  Dlsouasioiia.  —  Some  further  reasons  were 
presented  in  former  editions  of  this  work,  including  the  fifth. 
Tbey  are  omitted  here,  not  from  any  doubt  of  their  correctness, 
but  because  the  foregoing  are  deemed  sufficient. 

VI.  It  is  immaterial  where  the  Marriage  was  celebrated. 

§  180.  Dootrine  defined.  —  The  place  where  the  marriage  was 
solemnized,  the  citizenship  of  the  parties  at  the  time,  the  laws  of 
the  country  either  of  such  citizenship  or  such  solemnization  as 
allowing  or  forbidding  divorce,  are,  severally  and  collectively, 
immaterial  to  the  divorce  jurisdiction.^ 

In  Divorce  from  Bed  and  Board.  —  Neither  in  England  ^  nor  else- 
where have  these  considerations  been  deemed  material  on  the 
question  of  taking  jurisdiction  for  the  divorce  from  bed  and 
board.  But  it  has  been  intimated  that  there  may  be  a  distinc- 
tion, as  to  this,  between  such  divorce  and  marriage  dissolution.^ 

§  181.  TlnsHah  Dootrine  of  Non-dlBsolubillty  of  EngllBh  Marriage.  — 
In  England,  until  1858,  there  was  no  authority  in  any  judicial 
tribunal  to  dissolve  a  marriage  originally  valid.^  In  this  condition 
of  the  law,  arose  the  famous  — 

Loiiey's  Case.  —  The  courts  of  Scotland,  we  have  seen,^  do  not 
require  a  domicil  in  the  country  to  found  jurisdiction  for  divorce. 
So,  in  one  instance,  English  parties,  who  had  been  married  in 
England,  and  whose  domicil  was  all  the  while  there,  procured  a 
divorce  a  vinculo  from  a  Scotch  court.  Then  the  man  married 
another  woman,  and  he  was  indicted  in  England  for  polygamy. 
Relying  upon  this  divorce  in  defence,  he  was  convicted,  and  the 
judges  held  the  conviction  to  be  right.  The  same  would  in  the 
like  circumstances  be  now  adjudged  in  England  and  in  any  one 
of  our  States,'  whoever  the  parties  might  be,  and  wherever  mar- 
ried, on  the  mere  ground  that  in  international  jurisprudence  the 
court  in  Scotland  had  no  jurisdiction.     But  the  brief  reports 

1  CoWin  V,  Reed,  6  Smith,  Pa.  376;         «  Greene  p.  Greene,  11  Pick.  410;  post. 

Reel  p.  Elder,  12  Smith,  Pa.  808.    And  §  200  et  seq. 
•ee  ante.  §  113, 113  a.  •  Vol.  I.  §  05,  661, 662. 

•  PMt,  §  198.  •  Ante,  §  148, 149. 

*  Sinclair    v,  Sinclair,  1  Hag.  Con. 
894, 4  Eng.  £c.  412,  418. 
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which  have  been  preserved  of  the  case  put  the  opinion  in  a  differ- 
ent form  of  words ;  namely,  "  that  no  sentence  or  act  of  any  for- 
eign country  or  state  could  dissolve  an  English  marriage  a 
vinculo  matrimonii^  for  ground  on  which  it  was  not  liable  to  be 
dissolved,  a  vinculo  matrimonii^  in  England."^  Now,  if  the 
judges  said  this,  it  could  not  by  strict  rule  be  adjudication, 
because  the  question  was  not  necessarily  involved  in  the  facts.' 
Moreover,  the  language  of  judges  must  always  be  construed 
with  reference  to  the  facts  they  are  discussing.^  So  that  Lord 
Brougham  afterward  well  observed  of  this  case;  "Though  the 
decision  was  not  put  upon  any  special  circumstance,  yet,  in  fairly 
considering  its  application,  we  cannot  lay  out  of  view  that  the 
parties  were  not  only  married  but  really  domiciled  in  England ; 
and  had  resorted  to  Scotland  for  the  manifest  purpose  of  obtain- 
ing a  temporary  and  fictitious  domicil  there,  in  order  to  give  the 
Scotch  courts  jurisdiction  over  them,  and  enable  them  to  dissolve 
their  marriage.'.'  ^  It  would  not  be  amiss  to  bear  in  mind  also, 
that,  this  case  being  plain,  the  judges  would  not,  as  evidently 
they  did  not,  give  to  their  reasoning  any  careful  consideration, 

I  Rex  V,  Lolle7,  Rasa.  &  Rj.  237,  2  which  it  was  not  Uable  to  be  dissolved  a 

CL  &  F.  568,  note,  ii.  d.   1812.    Lord  vinculo    matrimonii   in    England.'      This 

Brongham,  who  was  counsel  for  the  pris-  judgment  like  every  other  must  he  taken 

oner,  stated  the  next  year  before  the  with  reference  to  the  facts  upon  which  it 

House  of  Lords,  while  as  counsel  arguing  proceeded,  and  if  so  considered  amounts 

the  case  of  Tovey  v.  Lindsay,  1  Dow,  117,  to  no  more  than  this ;  that  no  sentence 

127,  that  he  had  a  note  of  LoUey's  Case,  or  act  of  any  foreign  country  could  dis- 

taken  by  himself  at  the  time  the  judg-  solve  an  English  marriage  such  as  the  one 

ment  was  delivered ;  as  follows,  that  the  then  before  the  judges,  that  is  to  say,  the 

judges  ''were  unanimously  of   opinion  marriage  of  two  English  persons  domiciled 

upon  the  points  reserved,  that  a  marriage  in  England  who  had  not  changed  their 

solemnized  in  England  was  indissoluble  domicil  at  the  time  when  the  aid  of  the 

by  any  thing  except  an  act  of  the  legis-  Scotch  Court  was  invoked  to  dissolve  the 

lature."  marriage.  Putting  that  construction  upon 

3  See  the  observations  of  Lord  Ban-  the  decision,  there  is  nothing  to  challenge 

natyne  in  Dnntze  v.  Levett,  Ferg.  403,  remark.    And  yet,  although  the  language 

3  Eng.  Ec.  606.  of  the  resolution  is  most  carefully  guard- 

*  And  see  Vol.  L  §  63.    This,  in  1880,  ed,  it  has  been  frequently  assumed,  and 

was  by  the  President  in  the  English  Di-  by  Lord  Brougham  particularly,  that  the 

vorce  Court  put  in  a  very  clear  light,  as  judges  decided  that  an  English  marriage 

follows:    "It  is  somewhat   remarkable  (whatever  maybe  the  true  meaning  of 

that  the  exact  words  of  the  decision  in  that  term)  could  not  be  dissolved  at  all 

that  case  have  been  lost  sight  of.    The  except  in  England.    But  the  judges  said 

judges  held  the  conviction  right,  being  nothing  of  the  kind."   Harvey  v.  Famie, 

unanimously  of  opinion  '  that  no   sen-  6  P.  D.  153, 156. 

tence  or  act  of  any  foreign  country  or         *  Warrender  v.  Warrender,  2  CL  &  F. 

any  state  could  dissolve  an  English  mar-  488,  ^1. 
tiage  a  vinculo  matrimonii,  for  grounds  on 
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or  undertake  tx)  draw  nice  lines  of  doctrine.  But  immense  per- 
turbation and  trouble  in  the  English  courts  followed  their  hasty 
work.     Thus,  — 

§  182-191.  Subseqtiant  Caaao.  —  This  doctrine  and  the  case 
itself  have  furnished  a  standing  theme  for  discussion  in  numerous ' 
subsequent  cases.  In  the  earlier  editions  of  this  book,  down  to 
and  including  the  fifth,  an  extended  exposition  of  these  discus- 
sions was  given.  But  the  question,  if  ever  important  in  our 
States,  has  ceased  to  be  so ;  hence  most  of  this  matter,  other  than 
the  cases  in  the  notes,  is  here  omitted.^ 

§  191  a.  Later,  In  Xkigland.  — -*  Whether  Lolley's  case  is  deemed 
to  be  explained  or  overruled,  the  late  English  decisions,  especially 
since  the  establishment  of  the  Divorce  Court  with  jurisdiction  to 
dissolve  marriage  originally  valid,  do  concede  that,  in  some  cir* 
cumstances,  — ^  not  impossibly  in  all,  -^  foreign  dissolutions  of 
English  marriages,  under  the  laws  of  countries  wherein  the  par- 
ties had  become  in  good  faith  permanently  domiciled,  especially 
if  for  causes  which  in  England  authorize  divorce,  and  by  some 
opinions  if  also  for  causes  which  do  not,  will  be  accepted  by  the 
English  tribunals  as  good  and  effectual.  Decisions,  and  con* 
firmations  of  deci^ous  in  the  higher  judicatories^  have  not  yet 
comprehended  sufficient  varying  facts,  and  become  sufficiently 
multiplied,  to  enable  an  author  to  say  what  exactly  are  the  limits 
of  the  present  English  doctrine.'  Looking  further  into  the 
reasons,  — 

§  192.  AwtimiUig  Ifaniaca  a  Contract.  —  If  We  should  assume 
marriage  to  be,  after  the  form  of  the  old  definitions,  a  contract, 
which  it  has  been  abundantly  shown  not  to  be,^  still  the  result 


1  McCarthj  t^.  Decaiz,  2  Ross.  &  M7L 
614, 2  CI.  &  F.  66S,  note,  3  Hag.  £c.  642, 
note,  5  £ng.  £c.  244 ;  Warrender  r.  War- 
render,  2  CI.  6  F.  48S,  9  Bligh  n.  s.  89; 
Conway  v.  Beaslej,  S  Hag.  £c  639,  5 
Eng.  £c.  242 ;  Tovey  v.  Lindsaj,  1  Dow, 
117 :  "If,"  it  was  said  in  a  Scotch  case, 
"  all  who  marry  in  any  other  country 
must  bring  home,  when  they  return  to 
Scotland,  the  laws  of  divorce  from  each 
place  of  celebration,  as  essential  qualities 
of  their  conjugal  relation,  we  must,  in- 
stead of  one  rule»  have  all  the  incongrur 
oos  regulations  of  the  rest  of  the  world 
on  the  subject  of  divorce,  established  in 
the  municipal  law  of  Scotland,  as  to  in- 

YOL.  XI.  12 


dividual,  or  as  to  classes  of  our  country- 
men or  fellow-citizens.  The  inconven- 
iences of  so  unpleasant  a  situation  must- 
be  endured,  too,  according  to  this  hy- 
pothesis, for  the  sake  of  foreign  systems, 
with  which  these  very  parties  have  no 
longer  the  slightest  connection,  and 
which  can  derive  no  possible  benefit 
from  our  preference."  Edmonstone  v, 
Lockhart,  Ferg.  168, 198, 3  Eng.  £c  389, 
897. 

3  Harvey  v.  Famie,  5  P.  D.  163 ;  Shaw 
o.  Gould,  Law  Rep  3  H.  L.  55 ;  Shaw  9. 
Attomey-Qeneral,  Law  Rep  2  P.  6  M. 
156 ;  and  cases  cited  in  the  foregoing. 

*  Vol.  L  §  2  et  seq. 
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would  not  follow,  that,  when  parties  enter  into  it  in  a  country 
not  permitting  divorce,  it  is  therefore  indissoluble  in  other  coun- 
tries. By  changing  their  domicil,  they  voluntarily  place  this  con- 
tract, with  their  persons,  under  the  new  laws ;  so  they  cannot 
object  if  the  contract  is  brought  to  an  end  by  those  laws,  and 
the  sovereignty  of  no  other  country,  even  the  old  one,  has  any 
interest  to  complain.  Moreover,  as  said  in  the  Missouri  court : 
'*  The  laws  of  a  country  where  a  marriage  is  contracted  form  no 
part  of  the  contract  of  marriage.  By  a  contract,  always  implied, 
between  the  government  and  the  community,  each  member  offrees 
to  submit  to  laws  made  for  the  whole^  and  the  husband  and  wife 
are  as  much  bound  by  this  implied  contract  as  each  individual  is. 
If  they  elect  to  abandon  France,  their  native  country,  and  to 
take  up  their  residence  in  Missouri,  they  thereby  enter  into  an 
implied  contract  with  the  State  of  Missouri,  that  the  property 
left  undisposed  of  on  the  death  of  one  of  the  parties  shall  be  dis- 
posed of  agreeably  to  the  general  law  of  the  land.  It  would  be 
as  unreasonable  for  such  persons  to  introduce  the  laws  of  France 
here  to  regulate  the  descent  and  distribution  of  their  property,  as 
for  a  native  of  France,  who  had  abandoned  his  country  at  the  age 
of  maturity,  when  the  implied  contract  between  him  and  his 
country  was  in  full  vigor,  to  bring  along  with  him  the  laws  of 
France  to  be  tried  under,  if  it  should  ever  so  happen  that  he  com- 
mitted murder  within  the  jurisdiction  of  Missouri.  The  argu- 
ment derived  from  the  indissolubility  of  the  marriage  contract  by 
the  mere  act  of  the  parties  has  as  little  weight  in  it."  ^ 

^  Tompkins,  J.,  in  The  State  v.  Fry,  these  functions  belong  to  the  law  of  the 
4  MIbso.  120,  198.  A  learned  Scotch  country  where  they  may  eventuaUy  re- 
judge  has  observed :  **  By  marrying  in  side,  and  to  which  they  unquestionably 
p]ngland,  parties  do  not  become  bound  to  contract  the  duties  of  obedience  and  sub- 
reside  for  ever  in  England,  or  to  treat  jection  whenever  they  enter  its  tenito- 
'one  another  in  every  other  country  wliere  ries.  And,  further,  this  supposed  condi- 
tliey  may  reside  according  to  the  provi-  tion,  even  if  it  had  the  will  of  the  parties 
sion  of  the  law  of  England.  Tlieir  obliga-  in  favor  of  it  by  any  stipulation,  howerer 
tion  is  to  fulfil  the  duties  of  husband  express,  could  derive  no  force  from  that 
and  wife  to  each  other,  in  whatsoever  circumstance.  It  is  too  obvious  to  admit 
country  they  may  be  called  to  in  the  of  doubt,  that  no  quality  can  be  created 
course  of  providence ;  and  they  neither  in  the  relation  of  husband  and  wife 
promise,  nor  have  power  to  engage,  that  by  positive  or  implied  agreement.  The 
they  shall  carry  the  law  of  England  commissaries  certainly  would  not  dismiss 
along  with  them,  to  regulate  what  the  an  action  of  divorce  because  the  parties 
duties  and  powers  are  which  they  shall  at  intermarrying,  had  in  the  most  formal 
fulfil  and  exercise,  or  the  redress  which  manner  renounced  the  benefit  of  it,  and 
the  violation  of  those  duties,  or  abuse  of  become  bound  that  their  marriage  should 
those  powers,  may  entitle  to.     All  of  be  indissoluble.    Nor  would  it  be  any 
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§  193.  AMnmlng  Marriage  a  Status. —  Assuming  marriage  to  be, 
what  it  truly  is,  a  status,^  there  is  no  room  for  the  argument, 
that,  if  indissoluble  where  entered  into,  it  is  so  everywhere.  It 
is  specially  a  property  of  any  status  to  be  sul)ject  to  the  laws  of 
the  domicil.  And  when  English  parties  are  married  at  home, 
and  remove  to  this  country,  they  are  recognized  here  as  husband 
and  wife  by  virtue,  not  of  the  English  law,  but  of  our  own  ;  for 
the  law  of  a  foreign  country  cannot  have  force  here.'  And,  said 
Lord  Glenlee,  "  we  give  the  remedy  of  divorce  for  adultery, 
because  the  parties  are  husband  and  wife,  and  not  with  relation 
to  the  constitution  of  the  mamage."  ^ 

§  197.^  Peri>etttal  AUegianoe  Doctrine.  —  Gibson,  C.  J.,  in  a 
Pennsylvania  case,  arguing  upon  what  was  assumed  to  be  the 
English  doctrine  of  the  indissolubility  of  an  English  marriage  by 
any  foreign  sentence,  said  it  was  "  an  unavoidable  consequence 
of  the  British  tenet  of  perpetual  allegiance."  He  added:  "  Though 
an  English  subject  acquire  a  foreign  character  from  a  foreign 
domicil,  insomuch  as  to  be  treated  as  an  alien  for  commercial  pur- 
poses ;  though  he  formally  renounce  his  primitive  allegiance,  and 
profess  another;  he  is  accounted  but  a  sojourner  while  abroad, 
an4  England,  by  the  dogma  of  her  government,  is  his  home  and 
hiA  country  still.  Holding  this  dogma,  it  would  be  strange  did 
she  tolerate  foreign  interference  with  his  domestic  relations  within 
her  pale.  Insisting  on  jurisdiction  of  his  person,  absent  or  pres- 
ent, she  necessarily  regards  an  attempt  to  change  any  one  of 
these  as  an  invasion  of  her  sovereignty ;  and,  in  that  respect,  it 
cannot  be  denied  that  the  matter  is  within  her  province  and  her 
power ;  for,  though  the  status  of  marriage  is  Juris  gentium^  the 
institution  is  undoubtedly  a  subject  of  municipal  regulation. 
And  it  is  this  perpetual  allegiance  to  the  country,  its  institutions, 
and  its  laws,  not  an  indissolubility  of  the  marriage  from  the  pre- 


objection  to  a  dirorce,  at  the  instance  of 
a  Roman  Catholic,  that  his  marriage  was 
to  him  a  sacrament,  and  therefore,  by  its 
own  nature,  indissoluble.  These  are  all 
pacta  privatorum,  and  cannot  impede  or 
embarrass  the  steady,  nniform  course  of 
the  jut  publicum,  which,  with  regard  to 
the  rights  and  obligations  of  individuals 
affected  by  the  three  great  domestic  re- 
lations, enacts  them  from  motives  of 
political  exx>ediency  and  public  morality, 
and  nowise  confers  them  as  private  bene- 


fits resulting  from  agreements  concerning 
meum  et  tuum,  which  are  capable  of  being 
modified  and  renounced  at  pleasure." 
Opinion  of  Mr.  Commissary  Ross,  Ferg. 
859,  3  Eng.  Ec.  4S0. 

1  Vol.  I.  §  1-19. 

s  Story,  Confl.  Laws,  §  23.  And  see 
Vol.  I.  §  367,  369. 

*  Ferg.  405,  3  Eng.  Ec.  507. 

«  Sections  194-196  omitted  from  this 
edition. 
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Bumptdon,  will,  and  reservatiiHi  of  the  parties,  which  is  the  root 
of  the  English  doctrine."  ^  Of  this,  the  English  writer  Hosack 
has  said :  ^^  The  theory  of  appljdng  to  this  case  the  English  doc- 
trine of  perpetual  allegiance  is  clearly  erroneous.  If  it  were  cor*- 
rect,  it  would  apply  with  equal  force  to  marriages  contracted  by 
English  minors,  who  could  not,  by  repairing  to  Scotland,  shake 
off  the  disabilities  imposed  upon  them  by  the  English  law ;  and 
yet  such  marriages  are  held  valid  in  England  to  all  intents  and 
purposes.  The  principle  of  allegiance  here  referred  to  applies  to 
the  immediate  political  relationship  between  the  sovereign  and 
the  subject ;  and  it  seems  to  be  a  total  misapprehension  to  suppose 
that  it  interferes  in  any  way  with  questions  of  purely  municipal  law, 
unconnected  with  that  point.  The  doctrine  of  the  indissolubility 
of  marriage,  so  far  as  it  exists  in  England,  is  unquestionably  de- 
rived from  the  canons  of  the  Roman  Church."  ^  Like  disappro- 
bation has  also  been  judicially  expressed  in  England,  in  several 
instances.^ 

§  198.  How  with  u&  —  Lolley*s  Case,  whatever  it  establishes 
for  England,  is  of  a  date  too  recent  (1812)  to  have  the  force  of 
authority  in  our  States.  Nor,  while  our  courts  have  always  held 
that  domicil  is  essential  to  divorce  jurisdiction,  have  its  further 
teachings,  if  there  are  any,  been  accepted  with  us.  And  the  doc- 
trine with  which  this  sub-title  opened  is  settled  beyond  doubt  or 
agitation  in  our  American  tribunals.^ 

1  Dorsey  v.  Doraey,  7  Watts,  349, 851 ;  Mass.  260 ;  Harteaa  r.  Hartean,  14  Pick. 

8.  p.  by  Walker,  J.,  in  Thompson  ».  The  181 ;  White  v.  White,  5  N.  H.  476 ;  Harri- 

Sute,  88  Ala.  12, 16.  son  v.  Harrison,  19  Ala.  499  ;  Thompson 

>  Hosack  Confl.  Laws,  265»  note.    See  v.  The  State,  28  Ala.  12 ;  Standridge  v. 

ante,  §  181.  Standridge,  81  Oa.  228.    It  has,  more- 

*  This  I  state  chiefly  from  memoty,  over,  always  been  customary  to  take 
not  haying  preserved  memoranda  of  the  jurisdiction  in  divorce  suits  without  any 
utterances  to  which  I  allude.  There  reference  to  the  country  where  the  mar- 
happens  to  be  before  me  the  following,  riage  was  solemnized ;  and  the  riglitf ul- 
from  Lord  Westbury :  "  I  hardly  need  ness  of  the  practice  has  not  been  ques- 
observe,  that  this  is  an  unfounded  notion  tioned.  The  following  cases  are  illus- 
and  that  the  political  maxim  of  nemo  potest  trative  :  Langstaff  v,  Langstaff,  Wright 
exuere  pairiam,  which  preserves  the  duty  148 ;  Maguire  t;.  Maguirc,  7  Dana,  181 ; 
of  allegiance  notwithstanding  the  change  Hesler  v.  Hesler,  Wright,  210 ;  Hansel  r. 
of  domicil,  has  nothing  to  do  with  the  Hansel,  Wright,  212 ;  Gnembell  v.  Gueni- 
personal  relations  and  rights  of  British  bell,  Wright,  226.  Still,  South  Carolina, 
subjects  under  civil  contracts."  Shaw  v,  —  There  is  a  South  Carolina  case,  in 
Gould,  Law  Rep.  8  H.  L.  66,  84.  which  Dunkin,  Ch.,  said :  **  In  reference 

*  Dorsey  v,  Dorsey,  7  Watts,  349;  to  a  South  Carolina  marriage,"  divorce 
Tolen  V.  Tolen,  2  Blackf .  407 ;  Clark  v.  not  being  allowed  in  South  Carolina 
Clark,  8  N.  H.  21;  Barber  v.  Root,  10  ( Vol.  L§  42),  "it  has  been  of  ten  repeated, 
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VII.    The  Foregoing  Propositions  are  not  in  Conflict  with  the 

United  States  Constitution. 

§  199.  ObUgatton  of  Contrftota.  —  The  only  provision  of  the 
Constitution  of  the  United  States,  which,  with  anj  show  of 
reason,  could  be  claimed  to  oonflict  with  the  foregoing  doctrines 
is  the  one  fwbidding  the  States  to  ^  pass  any  law  impairing  the 
obligation  of  contracts.*'  To  such  a  olaim  there  are  various 
answers.  The  one  absolutely  satisfactory,  rendering  unnecessary 
any  examination  of  the  others,  is,  that,  as  now  settled  beyond  dis- 
pute, this  clause  of  the  constitution  has  no  relation  to  marriage 
and  divorce.    Marriage  is  not  a  contract  within  its  meaning.^ 

Vni.  As  between  the  States^  the  United  States  Constitvition  and 
Decisions  make  the  Foregoing  Doctrines  binding  on  all  State 
TVibunah. 

§  199  a,  Doctilne  defiBed.  —  By  force  of  the  constitution  and 
statutes  of  the  United  States,  whenever,  according  to  the  prin* 
ciples  of  international  and  interstate  law,  a  State  court  has  juris- 
diction of  a  cause  of  divorce,  its  divorce  sentence  has  in  eveiy 
other  State  the  same  effect  which,  by  the  laws  of  the  State  of  its 
rendition,  it  has  there.  And,  by  decisions  of  the  tribunal  of  ulti- 
mate appeal,  —  namely,  the  Supreme  Court  of  the  United  States, 
—  the  rules  for  jurisdiction  are  those  laid  down  in  the  foregoing 
discussions  of  this  chapter.  So  that,  whenever  a  State  court  takes 
a  jurisdiction  authorized  by  the  State  law  and  complying  with 
the  foregoing  rules,  its  sentence  of  divorce,  to  the  extent  to  which 

althongh  never  formally  decided,  that  121.    See  also  Wells  v.  Thompson,  18 

the  doctrine  of  Lottej's  Cue  is  the  law  Ala.  793.    And  see  Harman  v.  Harman, 

of  this  State. . . .  The  argument  seems  1  Cal.  216. 

irresistible,  that,  in  such  cases,  the  lex  hd         ^  Vol.  I.  §  8,  666-608 ;   Dartmouth 

eoniractus,  the  law  of  the  place  where  the  College  v.  Woodward,  4  Wheat  618, 629, 

laanii^^  is  celebrated,  furnishes  the  just  696;   Tolen  v,  Tolen,    2   Blackf.  407; 

rule  for  the  interpretation  of  its  obliga-  Maguire  v,  Maguire,  7  Dana,  181  ;  Ber- 

tions  and  rights,  as  it  does  in  the  case  of  thelemy  v,  Johnson,  3  B.  Monr.  90 ;  Opin- 

other  contracts.    It  can  only  be  dissolTcd  ion  of  Supreme  Judicial  Court,  16  Maine, 

bj  the  law  under  which  it  was  formed,  481 ;  Starr  v.  Pease,  8  Conn.  641 ;  Jones 

and  by  which  both  parties  understood  it  v.  Jones,  2  Tenn.  2 ;  Bing^luun  o.  Miller, 

to  be  goTemed."    Hall  v.  Hull,  2  Strob.  17  Ohio,  446,  447;  Levins  v.  Sleator,  2 

£q.  174,  177,  178.    And  the  same  has  Greene,  Iowa,  604 ;  Noel  v.  Ewing,  9  Ind. 

been  sfaice,  in  subsUace,  adjudged   in  37.    And  see  Letth  o.  Leith,  89  N.  H.  20 ; 

tills  Sute.    Duke  c.  Fulmer,  6  fiioh.  £q.  Starr  v.  Hamilton,  Deady,  268. 
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it  does  not  exceed  its  jurisdictional  power,  is  valid  and  to  be 
accepted  as  effective  throughout  the  United  States.^  To  ex- 
plain :  — 

§  199  (.  Confltdtutional  and  Statutory  Provisions.  —  By  the  United 
States  constitution:  ^^  Full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State.  And  the  Congress  may  by  general  laws  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof,^'  ^  So  that,  notwithstanding  the 
partially  definite  expression,  "  full  faith  and  effect,"  with  which 
this  provision  opens,  it  closes  by  declaring  that  Congress  shall 
prescribe  what  the  effect  shall  be.  This  was  done  almost  imme- 
diately on  the  adoption  of  the  Constitution,  by  act  of  26th  May, 
1790.  The  words,  which,  in  substance,  still  remain  unchanged, 
are  (after  directing  how  the  State  records  and  proceedings  shall 
be  verified) :  "  And  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States  a%  they  have  hy 
law  or  usage  in  the  courts  of  the  StcUe  from  whence  the  said  records 
are  or  shall  be  taken.*^  ^  Though  an  interpretation  which  Con- 
gress may  give  the  Constitution  is  not  in  any  absolute  sense 
binding  on  the  courts,  yet  here  is  an  instance  of  contemporaneous 
exposition*  of  a  sort  always  greatly  regarded,  and  long  accept- 
ance of  it  by  the  courts  has  rendered  it  conclusive.*    But  — 

§  199  c.  Jurisdiction,  and  what,  essential.  —  The  constitution  and 
statute  are  silent  as  to  the  jurisdiction  required  in  a  State  court 
to  give  its  proceedings  the  effect  thus  declared.  Plainly  the 
meaning  could  not  be,  that,  whenever  a  State  court,  whether  by 
legislative  command  or  not,  should  take  jurisdiction,  its  judgment 
must  be  accepted  as  conclusive  in  all  the  other  States ;  for  that 
would  put  it  into  the  power  of  any  State  to  extend  its  rule  over 
the  inhabitants  of  all  the  others,  and  ruin  them  by  proceedings 
to  which  they  were  not  properly  subject,  and  of  which  they  had 
no  knowledge.     Hence  the  rule  has  become  established,  that,  to 

^  And  see  Ditson  v.  Ditson,  4  R.  L  proTision  is  now  embodied  in  U.  S.  Ber. 

87, 107.  Stats.  §  905. 

>  Const.  U.  S.  art  4,  §  1.  «  Bishop  Stat  Crimes,  §  104. 

*  1  U.  S.  StoU.  at  Large,  p.  122,  c  11.  •  2  Story  Const  §  1311-1313 ;  MilU  v. 

In  connection  with  this,  see  Stat.  March  Diuyee,  7  Cranch,  481 ;  McElmojle  v. 

27,  1804;   Bigelow  Estoppel,  106.    The  Cohen,  13  Pet  312,  826;  and  numerous 

other  cases. 
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give  a  State  judgment  the  effect  prescribed,  the  court  must  have 
jurisdiction  ^  within  the  principles  of  international  and  interstate 
jurisprudence.  Authority,  within  these  principles,  over  the  sub- 
ject matter  is  always  required.  Then,  in  an  ordinary  suit  in  per- 
sonam^  there  must  be  notice  to  the  defendant,  served  within 
the  State,  or  an  appearance.^  If  the  judgment  is  in  rew,  only 
constructive  notice  is  essential  to  its  conclusive  effect,  in  the  other 
States,  over  the  thing  in  controversy.^    Now,  — 

§  199  d.  Divorce  JoriBdictlon. —  Within  these  principles  is  di- 
vorce jurisdiction,  as  to  rendering  the  sentence  of  divorce  binding 
or  not  in  all  the  Stiites.  There  is  no  need  to  repeat  here  the 
discussions  of  the  former  sub-titles,  but  the  reader  examining 
them  *  will  see  that  all  —  or  so  nearly  all  as  to  imply  the  rest  — of 
their  doctrines  have  the  support  of  the  Supreme  Court  of  the 
United  States.  For  example,  the  wife  may  have  for  divorce  a  dom- 
icil  separate  from  her  husband's,'^  and  the  tribunals  of  either  dom- 
icil  may  dissolve  the  marital  status  of  the  party  in  the  State, 
though  only  the  constructive  notice  could  be  or  was  given  to  the 
other  party ;  ^  the  proceeding  being,  as  to  such  status,  in  rem. 
On  the  other  hand,  within  principles  abundantly  established 
in  the  national  tribunals  in  causes  other  than  divorce,*^  the  adju- 
dications in  the  States  have  established,  that,  where  there  is  no 
proper  jurisdiction  in  the  State  granting  the  divorce  —  as,  for 
example,  where  neither  party  is  domiciled  there,^  —  the  constitu- 
tional and  statutory  provisions  now  under  consideration  cannot 
be  evoked,  and  the  divorce  sentence  is,  in  other  States,  null  for 


1  And  see  Barrett  o.  Oppenheimer,  12 
Heifik.  298  ;  Corby  v.  Wright,  4  Misso. 
Ap.  443 ;  Jardine  i*.  Reichert,  10  Vroom, 
105 ;  Boone  v.  Poindexter,  12  Sm.  &  M. 
640. 

•  Ante,  §  167 ;  Pennoyer  v.  NefE,  95 
XJ.  S.  714;  Mayhew  ».  Thatcher,  6 
Wheat.  129;  De  Arcy  v.  Eetchum,  11 
How.  U.  S.  165;  Wilson  v,  Graham,  4 
Wash.  C.  C.  53. 

^  Ante,  §  157 ;  Pennoyer  o.  Neff,  snpra ; 
Ennis  v.  Smith,  14  How.  U.  S.  400,  4.30; 
Peters  v.  Warren  Ins.  Co.  3  Sumner,  389 ; 
3(agoun  v.  New  England  Marine  Ins. 
Co.  1  Story,  157 ;  Bradstreet  v.  Neptune 
Ins.  Co.  3  Sumner,  600;  Woodruff  v. 
Taylor,  20  Vt.  65 ;  Stewart  v.  Warner, 
1  Day,  142;   WiUiams  v.  Armroyd,  7 


Cranch,  423 ;  Hickey  i;.  Stewart,  3  How. 
U.  S.  750. 

*  Ante,  §  159, 163  a. 

•  Barber  v.  Barber,  21  How.  U.  S.  582 ; 
Cheever  v.  Wilson,  9  Wal.  108. 

»  Pennoyer  v,  Neff,  95  U.  S.  714. 

^  Ante,  §  199  c  ;  De  Arcy  v.  Ketchum, 
11  How.  U.  S.  165;  Sumner  v.  Marcy,  3 
Woodb.  &  M.  105;  Lincohi  v.  Tower,  2 
McLean,  473. 

8  People  V.  Dawell,  25  Mich.  247 ; 
Wright  V.  Wright,  24  Mich.  180 ;  Sewall 
V.  Sewall,  122  Mass.  156;  Hoffman  i;. 
Hoffman,  46  N.  Y.  80;  Kerr  v.  Kerr,  41 
N.  Y.  272 ;  Hood  v.  The  State,  56  Ind.  263  ; 
Litowich  V.  Lltowich,  19  Kan.  451.  And 
see  Smith  v.  Smith,  13  Gray,  209 ;  Com- 
monwealth V.  Blood,  97  Mass.  538. 

183 


§199^ 


CONFLICT  OF  PIVOHOB  LAWS,  ETC.  [bOO^  XX, 


every  purpose.  But  how  if  the  judgment  finds  the  jurisdictional 
facts  ?  On  principle,  the  result  is  the  same  ;  for,  if  the  court  has 
the  jurisdiction,  it  is  given  by  the  facts  in  pais^  as  precedent  to 
any  finding ;  if  it  has  not,  no  finding  which  it  makes,  nothing 
which  it  does,  is  of  any  validity.  Otherwise  the  court  would  be 
in  the  position  of  a  man  who  should  record  himself  elected  sov- 
ereign  of  the  world,  then  confirm  all  by  his  decree  as  sovereign. 
And  so  the  decisions  are  now,  upon  a  question  which  has  some* 
times  been  decided  the  other  way.^    As  to  — 

§  1996.  Ex-parte  Divoroe,  in  oth«r  Statea — Where  the  parties 
are  domiciled  in  different  States,  and  one  of  them  obtains,  in  his 
own  State,  on  constructive  notice,  a  decree  dissolving  his  own  mari- 
tal status,  but  not  operating,  since  it  cannot,  on  the  like  status 
of  the  other,^  what,  within  the  constitutional  and  statutory  pro- 
visions we  are  considering,  is  the  effect  of  the  decree  in  the 
other  States?  The  words  of  the  act  of  Congress  are,  that 
the  ^^  faith  and  credit "  to  be  given  records  of  this  sort  shall  be 
the  same  which  ^'  they  have  by  law  or  usage  in  the  courts  of  the 
State  "  whence  extracted.  And  it  shall  be  so  ''in  every  court  with- 
in the  United  States."  ^  This  statute  is  interpreted  to  mean  what 
it  says.  The  court  in  the  other  State  will  by  proper  methods  * 
ascertain  what  are  the  laws  and  usages  of  the  State  whence  the 
record  was  taken,  and  then  give  it,  not  the  effect  accorded  a  like 
domestic  record  by  the  laws  of  its  own  State,  but  the  effect  it  has 
in  the  State  where  made.  This  distinction,  plain  in  the  words  of 
the  statute,  has  been  carefully  noted  and  insisted  on  by  the 
courts.^  If,  then,  a  wife  domiciled  in  Ohio  obtains  an  ex-parte 
divorce  from  her  husband  domiciled  in  New  York,  the  New  York 
court  is  not  permitted  to  say,  that  her  status  has  been  reduced  to 
non-marital  as  to  OAio,  but  it  remains  marital  as  to  New  York, 
If  the  effect  of  the  sentence  is,  in  Ohio,  to  make  her  a  single 


1  Thompson  v.  Whltraitn,  IS  Wal 
467 ;  Pennojer  v.  Neff,  96  U.  S.  714,  780. 
731 ;  Hill  V.  Mendenhall,  21  Wal.  463 ; 
Knowles  v.  Gaslight  and  Coke  Co.  19 
WaL  68;  Bowler  v.  Huston,  SO  Grat. 
266;  People  v.  Dawell,  supra;  Kerr  v. 
Kerr,  supra;  Sewall  v.  Sewall,  supra; 
Marx  V.  Fore,  61  Misso.  69 ;  Eager  v. 
StoYer,  69  Misso.  87 ;  Ferg^on  v.  Craw- 
ford, 70  N.  Y.  263.  See  Kinnier  v.  Kin- 
nier,  46  N.  Y.  636. 
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«  Ante,  §  167, 168, 170  c. 

s  Ante,  §  199  b. 

«  Vol.  I.  §  422, 424 ;  Seal  v.  Smith,  14 
Texas,  806. 

ft  Nichols  vi.  IGcholi,  10  C.  E.  Green. 
60;  Caldwell  v.  Carrington,  9  Pet.  86L 
101;  Hampton  v,  McConnel,  8  Wheat. 
234;  Mills  v.  Burjee,  7  Cranch,  481; 
McJilton  V.  Loye,  13  111.  486:  McLaren  r. 
Kehler,  23  La.  An.  80, 81. 


CHAP.  XI.]  8PBGIFI0  PBOPOSmOKS.  §199e 

woman  there,  its  effect  is  also,  and  equally,  and  to  exactly  the 
same  extent,  to  make  her  a  single  woman  in  New  York.  And 
such  she  is  made  in  all  the  other  States  in  the  Union.  Nor  can 
New  York,  by  any  power,  legislative  or  judicial,  at  any  future 
time,  remarry  her  to  the  former  husband,  or  hold  her  to  be  or  treat 
her  as  his  wife,  unless  she  becomes  domiciled  in  the  State.  And, 
should  she  become  so  domiciled,  still  she  must  be  deemed  to  have 
been  single  after  the  divorce;  until  by  some  act,  operating  as 
though  she  had  never  been  married,  she  is  freshly  made,  under 
the  New  York  law,  a  wife.  How  it  is  with  the  husband,  domi- 
ciled ill  New  York,  we  have  already  seen.^ 

1  Ante,  §  168. 
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CHAPTER  XII. 

JURISDICTION  IN  SUITS  OTHBB  THAN  FOB  DISSOLUTION. 

§  200.  BUewhere.  —  In  the  preceding  chapters  of  the  present 
Book,  the  discussion  has  related  primarily  to  the  dissolution  of 
valid  marriage.  But  the  other  divorce  issues  were  not  lost  sight 
of,  and  in  some  instances  the  principles  governing  them  were 
distinguished  from  those  controlling  the  dissolution  suit.  For 
example,  we  saw  on  how  different  a  rule  the  jurisdiction  for  ali- 
mony proceeds  from  that  for  dissolution ;  ^  and,  in  the  foregoing 
chapters,  are  brought  to  view  the  reasons  whereon  the  entire  doc- 
trine, as  well  of  this  chapter  as  of  those,  rests. 

§  201.  Ex  parte  Divorce  Irom  Bed  and  Board.  —  One  can  hardly 
imagine  that  a  party  not  in  cohabitation  would  ever  desire  a 
divorce  from  bed  and  board,  except  to  enforce  a  claim  for  ali- 
mony or  some  other  property  interest.  And  this  sort  of  effect 
would  never  be  given,  in  another  State,  to  a  sentence  rendered 
on  mere  constructive  notice,  without  an  appearance,  where  the 
domicils  of  the  parties  for  divorce  are  in  different  States.^  But, 
in  principle,  if  the  husband  has  tangible  propefty  within  the 
wife's  jurisdiction,  while  he  is  domiciled  elsewhere,  and  if  the 
laws  prevailing  in  her  jurisdiction  permit  its  attachment  on  her 
divorce  petition,  the  court  may  entertain  her  suit  for  divorce 
from  bed  and  board  or  for  alimony,  to  the  extent  of  such  prop- 
erty.^   And  there  may  be  other  cases  within  this  principle.     But 


1  Ante,  §  100, 170. 

«  Ante,  §  160-170  c. 

*  See  for  the  principle,  ante,  §  166 ; 
Pennoyer  v.  NefF,  06  U.  S.  714.  Neither 
Party  domidled.  —  Even  in  those  cases, 
it  is  beliered  that  one  of  the  parties  must 
have  a  domicil  in  the  State.  Where  the 
suit  was  for  alimony  without  diyorce 
(post,  §  360  et  seq.),  and  the  husband  had 
property  in  Maryland,  but  neither  party 
resided  there,  the  Maryland  court  would 
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not  entertain  it.  Said  Grason;  J.:  Alimony 
"  is  an  incident  of  the  marriage  and  is  a 
right  entirely  depending  upon  the  status 
of  the  parties,  and  each  State  has  the 
right  to  determine  the  status  and  condi- 
tion of  those  who  are  domiciled  within  its 
limits.  The  courts  of  this  State  have, 
therefore,  no  jurisdiction  to  pass  upon  and 
determine  the  relative  duties  of  husband 
and  wife,  both  of  whom  are  residents  of 
another  State,  and  the  legislature  never 
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where,  in  these  circumstances,  there  is  no  property  which  can  be 
reached  by  any  form  of  process  or  as  the  result  of  the  proceeding, 
the  question  is  different.  Still  the  object  of  the  wife's  suit,  iu 
such  a  case,  has  been  described  to  be,  to  free  herself  ^^  in  part 
from  the  obligation  of  marriage."  ^  Should,  therefore,  a  suit  of 
this  sort  be  in  the  latter  circui^stances  brought,  the  inquiry  as  to 
jurisdiction  will  aris6,  whether  or  not  the  judgment  asked,  shorn 
of  the  alimony,  and  of  every  thing  else  pertaining  to  property  in- 
terests, is  a  sufficient  res^  or  '*  part "  of  the  status  of  marriage,  to 
give  character  to  the  suit  as  in  rem^  justifying  proceedings  on 
mere  constructive  notice.  There  is  truly  some  standing-ground 
for  such  a  suit,  but  it  is  narrow.     Is  it  too  narrow  ? 

§  202.  Changing  DomlcU  after  Decree  for  Alimony.  —  If,  while 
both  of  the  parties  are  domiciled  in  the  same  State,  there  is  a 
divorce  in  due  form  from  bed  and  board  and  a  decree  for  alimony, 
then  they  remove  to  another  State,  how  stands  the  question  of 
alimony  in  the  latter?  Under  the  national  Constitution  and 
statutes,  we  have  seen,^  the  courts  of  the  latter  must  give  the 
decree  the  same  effect  it  had  in  the  former.  But,  in  most  of  our 
States,  such  a  decree  has  only  a  sort  of  interlocutory  force,  is 
liable  to  be  varied  from  time  .to  time  by  the  court  which  pro- 
nounced it,  and  is  enforceable  only  on  process  issuing  from  such 
court.^  Still  the  methods  of  enforcing  the  decree  relate  to  the 
procedure,  not  to  the  right ;  and,  alike  in  reason  and  authority, 
it  must  be  regarded  as  of  effect  in  the  new  jurisdiction,  and  be  in 
some  way  enforceable  there.^  In  Alabama  it  was  laid  down,  that 
a  decree  for  alimony  without  divorce,  pronounced  in  South  Caro- 
lina, was  in  this  State  available  for  what  was  due  down  to  the 
time  of  a  divorce  decreed  in  Alabama,  not  beyond.^  Likewise  in 
Kentucky,  where  a  husband  had  obtained  in  the  courts  a  divorce 
a  vinculo  from  his  wife,  and  afterward  both  parties  became  citi- 
zens of  Ohio,  and  the  Ohio  tribunal  had  given  her,  in  a  suit 
which  the  man  defended,  a  portion  of  his  estate  under  the  name 
of  alimony,  it  was  held,  that  the  Kentucky  courts  could  enforce 
this  decree.^    But  this  decree,  the  reader  perceives,  is  a  thing 

intended  to  confer  snch  power  by  the         '  Ante,  §  190  6, 109  0. 

passage  of  the  act  of  1777,  nor  by  the         *  See  post,  among  other  places,  §  407 

adoption  of  the  Code."    Keerl  t;.  Keerl,  d4  et  seq. 

Md.  21,  26.    And  see  post,  §  205.  «  Borden  v.  Fitch,  15  Johns.  121. 

^  flrebrace  v.  Firebrace,  4  P.  D.  68,         ^  Harrison  v.  Harrison,  20  Ala.  629. 
68.  *  Rogers  v.  Rogers,  15  B.  Monr.  364. 
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quite  different  from  a  decree  of  alimony  proper.  On  ttie  other 
hand,  the  Wisconsin  court  decided,  that  an  action  of  debt  will 
not  lie  upon  a  decree  of  divorce  from  bed  and  board  and  for 
alimony,  duly  entered  up  in  another  State ;  and  proceeded  fur- 
ther to  announce  the  general  doctrine,  that  the  tribunal  ren- 
dering the  decree  can  alone,  in  its  own  jurisdiction,  compel  its 
perfoimanoe,  it  not  being  enforceable  in  a  sister  State.^  Now,  if 
the  action  of  debt  was  the  proper  form  of  remedy  in  Wisconsin, 
this  decision  is  in  conflict  with  the  Constitution  and  laws  of  the 
United  States.  If  it  was  not  the  proper  fonn,  the  decision  is  cor- 
rect in  Wisconsin  law,  and  no  one  can  complain  of  it.  And,  on 
a  principle  already  seen,^  there  may  be  States  wherein  legislation 
has  provided  no  remedy  adapted  to  this  sort  of  case ;  when,  from 
want  of  domestic  authority,  the  court  must  decline  to  execute 
the  superior  law,  leaving  the  responsibility  with  the  legifilature.' 
Whether  the  courts  of  the  new  domicil  can  entertain  an  original 
suit  fo;r  separation,  founded  on  the  foreign  decree,  is  a  question 
not  yet  judicially  discussed*  In  a  Scotch  case  it  was  held,  and 
confirmed  on  appeal  by  the  House  of  Lords,  that  a  divorce  from 
bed  and  board  in  England,  obtained  by  the  wife  for  the  husband's 
adultery,  was  no  bar  to  her  proceeding  in  Scotland  for  a  divorce 
from  the  bond  of  matrimony  for  the  same  adultery.^ 

§  20S.  Bnforoing  AUmony  D*ore«  in  United  Btates  Conft.  —  The 
Supreme  Court  of  the  United  States  has  held,  by  a  majority  of 
the  judges,  that,  after  a  divorce  a  men$a  et  thoro  in  a  State  courts 
and  a  decree  of  alimony  to  the  wife,  if  the  husband  removes  to 
another  State,  she  remaining  behind,  the  proper  national  tribunal 
^--the  parties  becoming  thus  citizens  of  different  States  —  has 
jurisdiction  of  her  complaint  for  the  enforcement  of  its  payment 
The  proceeding,  which  was  sanctioned^  was  by  bill  in  equity. 
Said  Wayne,  J. :  **  The  parties  to  a  cause  for  a  divorce  and  for 
alimony  are  as  much  bound  by  a  decree  for  both,  which  has  been 
given  by  one  of  our  State  courts  having  jurisdiction  of  the  sub- 
ject-matter and  over  the  parties,  as  the  same  parties  would  be  if 
the  decree  had  been  given  iu  the  ecclesiastical  court  of  England. 

1  Barber   v.    Barber,  1  Chand.  260.  1, 16  Scotoli  Seta.  Gas.  2d  aer.  H.  ol  L^ 

And  see  Morton  v.  Morton,  4  Gush.  518 ;  28;  8.  o.  in  House  of  Lords,  Geila  v.  Geila, 

Clark  V,  Clark,  6  Watts  &  S.  86.  1  Macq.  Ap.  Caa.  266,    See  Cox  9.  Coz^ 

>  Vol.  1. 1  406.  20  Ohio  State,  4S9;  Kiimier t^.  Kinnier,  6g 

>  Bishop  Stat.  Crimes,  §  14.  Barb.  464 
«  Geila  v,  Dickenson,  20  Bag-  L*  A  £q. 
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The  decree  in  both  is  a  judgment  of  reootd,  and  will  be  received 
as  sach  by  other  courts.  And  such  a  judgment  or  decree,  ren- 
dered in  any  State  of  the  United  States^  the  court  having  juris- 
diction, will  be  carried  into  judgment  in  any  other  State,  to  have 
there  the  same  binding  force  that  it  has  in  the  State  in  which  it 
it  was  originally  given.  For  such  a  purpose,  both  the  equity 
eourts  of  the  United  States  and  the  same  courts  of  the  States  have 
jurisdiction.''  ^ 

§  204.  Jturl«<ttotioii  over  Dooree  for  Ciutodj  of  ChUdren. — Where, 
on  a  husband's  successful  divorce  suit  in  Maryland,  the  custody 
of  the  child  was  awarded  him ;  and  afterward,  he  being  tempoiu- 
rily  with  the  child  in  Massachusetts,  the  wife  attempted  there  by 
a  habea$  corpus  to  obtain  its  custody,  —  ^'Upon  this  state  of 
facts,"  says  the  report,  ^'  the  respondent  contended,  that,  as  by  a 
decree  of  the  court  in  Maryland,  where  he  had  his  legal  domicil, 
and  which  was  therefore  the  legal  domicil  of  the  wife,  the  cus- 
tody of  the  child  had  been  given  to  him,  this  court  could  not 
obtain  jurisdiction  of  the  case  simply  by  his  being  here  with  the 
child  temporarily,  on  a  visit  which  might  be  determined  at  any 
moment.  The  court  held,  however,  that  a  decree  of  any  tribunal 
as  to  the  custody  of  a  child  was  never  final,  but  that  the  same 
tribunal  or  any  other  where  the  child  was  either  temporaiily  or 
permanently  staying,  might  consider  the  question  upon  the  facts 
then  existing,  and,  looking  at  the  welfare  of  the  child,  determine 
whether  any  and  what  change  should  be  made  in  regard  to  its 
custody."  ^  This  was  a  case  before  a  single  judge  of  the  Supreme 
Judicial  Court  of  Massachusetts,  yet  there  is  reason  to  believe 
that  the  conclusion  is  the  same  to  which  the  whole  court  would 
have  arrived ;  and  it  is  difficult  to  deny,  that  it  should  be  accepted 
as  just.  Tet  doubtless,  under  most  circumstances,  the  foreign 
decree  would  be  eonsidered  as  entitled^  on  such  a  hearing,  to  con- 
siderable weight.^ 

§  205.  DomloU  as  giving  Jnzladiotion  for  Alimony.  —  The  doctrine 
already  stated  is  believed  to  be  sound,  that,  without  domicil, 
there  is  no  jurisdiction  to  decree  alimony.^    Tet  it  seems  to  be 

1  Barber  v.  Barber,  21  How.  U.  S.  Ind.  2C0;   Bennett  v.  Bennett,  Deady, 

682,  691.    And  see  Cheerer  o.  Wilson,  9  299. 

WaL  108, 124 ;  Bennett  v.  Bennett,  Deady,  >  See  ante,  §  170. 

299,  ante,  §  128  a.  «  Ante,  §  201,  note.    Compare  with 

s  Thomdike  v.  Rice,  24  Law  Reporter,  ante,  §  169-170  c. 
19,  20.    And  see  Baily  v,  Schrader,  84 
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assumed  in  England,  that,  though  the  Scotch  courts  cannot  dis- 
solve the  bonds  of  an  English  marriage  without  a  domicil  in 
Scotland,  th^  may  perhaps  render  a  valid  sentence  of  divorce 
from  bed  and  board.^  And  it  is  not  impossible  our  courts  might 
take  a  jurisdiction  of  this  sort,  where  there  was  a  permanent 
residence  in  the  State  short  of  a  domicil ;  certainly  they  would 
not,  if  the  parties  were  merely  transient.  The  compelling  of  a 
husband  to  support  his  wife  while  he  abides  in  the  State  is  a  dif- 
ferent thing  from  changing  his  status  for  another  jurisdiction. 

§  206.  NaUity  Suit.  —  A  suit  for  nullity,  like  one  for  dissolution, 
fixes  the  status  of  the  parties  ;  so  that  the  discussions  of  the  pre- 
ceding chapters  are,  in  reason,  and  as  to  most  things,  applicable 
equally  to  the  two  forms  of  suit.^  But  perhaps  special  consider- 
ations may  sometimes  work  a  difference.     Thus,  — 

§  207.  Infant's  DomloU.  —  Where  an  infant  girl,  in  fact  residing 
in  New  Jersey,  but  in  law  domiciled  in  Canada  because  her 
parents  dwelt  there,  was  in  New  Jersey  enticed  into  a  form  of 
marriage  to  a  man  who  lived  in  another  State,  and  she  applied  to 
the  New  Jersey  court  to  have  it  declared  void  for  alleged  fraud, 
jurisdiction  was  declined.®  If  the  marriage  had  been  averred 
to  be  good,  and  the  prayer  had  been  to  dissolve  it,  plainly  the 
court  would  have  taken  the  jurisdiction  ;  for  such  marriage  would 
have  detached  her  &om  her  Canada  domicil ;  and,  for  divorce,^ 
our  courts  permit  the  vnfe  to  have  a  domicil  separate  from  her 
husband.  Here  the  fraud  made  the  marriage  void^  as  language  is 
commonly  employed  in  divorce  law.*  Had  it  been  voidable^  in 
the  canonical  sense,  the  court  would  plainly  have  had  jurisdic- 
tion.   In  any  view,  the  question  was  nice. 

1  Dolphin  V,  Eobins,  7  H.  L.  Gas.  390,  Ch.  194.    See  Doughty  v.  Doughty,  1 

414.  Stew.  Ch.  681. 

*  And  see  Vol.  I  §  864,  note;  ante,        ^  And  see  Besore  v.  Beeore,  49  Ga. 

§  134.  878. 

>  Blnmenthal  v.  Tannenholz,  4  Stew.         *  Vol.  I.  §  216. 
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CHAPTER  XIII. 

THE  JURISDIOTIOK  UNDER  PARTICULAR  STATUTES. 

§  208.  In  (General  —  Though,  as  we  have  seen,  the  jurisdic- 
tional statutes  of  a  State  ought  to  harmonize  with  the  doctrines 
of  general  jurisprudence,  and  when  possible  the  courts  should 
bring  them  by  interpretation  into  accord  with  those  doctrin^,^ 
irreconcilable  differences  sometimes  exist.  Then  the  judicial 
tribunal  is  compelled  to  obey  the  legislative  command.^  There- 
fore we  are  here  to  look  at  a  few  questions  of  interpretation. 

Already,  —  in  the  foregoing  discussions,  the  interpretation  of 
some  of  the  statutes  has  been  considered  ;  ^  as,  — 

§  209.  —  "Inhabitant" — "Realding."  —  Though  there  is  ordinarily 
a  distinction,  and  sometimes  a  wide  one,  between  an  inhabitancy 
or  residence  and  a  domicil,  yet  words  of  this  sort,  when  employed 
in  a  jurisdictional  statute  regarding  divorce,  require  the  abiding 
in  the  State,  animo  manendi  which  constitutes  domicil.^  On  the 
other  hand, — 

§  210.  Domlcll  without  Residence. — There  is  considerable  ground 
in  reason  for  saying,  that,  if  one  has  a  domicil  from  which  he  is 
temporarily  absent,  it  will  satisfy  the  statutory  requirement  of 
"  residence."  Yet  we  have  not  authority  for  this  proposition. 
Relating  to  this  general  subject,  where  the  provision  was,  that 
"  no  person  shall  be  entitled  to  a  divorce  from  the  bond  of  mat- 
rimony, by  virtue  of  this  act,  who  is  not  a  citizen  of  this  State, 
and  who  has  not  resided  therein  at  least  one  whole  year  previous 
to  filing  his  or  her  petition  ;  "  and  the  parties  were  citizens,  yet 
the  wife  who  was  plaintiff  had,  at  the  time  of  instituting  her  suit 
and  for  a  period  before,  a  temporary  residence  abroad,  with  the 

1  Ante,  §  113  a,  114 ;  Vol.  L  §  90.  v.  Coddington,  6  C.  E.  Green,  263 ;  Hinds 

'  Ante,  §  154.  p.  Hinds,  1  Iowa,  36,  49 ;  Hanson  v.  Han- 

*  Ante,  §  114, 164,  168,  162,  178,  177,  son.  111  Mass.  158.  And  see  Lyon  v. 
199.  Lyon,  2  Gray,  367 ;  Eruse  t^.  Erase,  25 

*  Ante,  §  124  a,  144 ;  Williamson  v,  Misso.  68 ;  Sclionwald  v.  Sclionwald,  2 
Parisien,  1  Johns.  Ch.  389;  Smith  v.  Jones  £q.  367;  Ashbaugh  v,  Ashbaugh, 
Smith,  4  Greene,  Iowa,  266 ;  Coddington  17  111.  476 ;  ante,  §  122. 
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intention  of  returning,  —  the  jurisdiction  was  upheld.  "  Do  the 
latter  words  intend/*  it  was  asked,  ^^  that  the  residence  shall  be 
one  whole  year  immediately  before  filing  the  petition  ?  We  are 
of  opinion  that  they  do  not.  When  the  citizenship  is  once 
established,  the  court  will  not  consider,  where  there  is  no  inten- 
tion of  abandonment,  that  mere  absence  from  the  State  shall 
be  such  abandonment*  •  •  .  She  had  resided  in  the  State  one 
whole  year  before  filing  the  petition,  and  against  a  citizen  we 
will  not  unnecessarily  make  that  year  next  before  filing  the  com- 
plaint." ^  The  more  reasonable  interpretation,  leading  to  the 
same  result,  would  seem  to  be,  that  the  residence  must  remain  in 
the  State  at  the  time  of  the  application  for  divorce ;  yet,  like 
domicil,  it  is  not  lost  by  an  absence  animo  revertendL 

§  211.  ConUiinoiis.—^  Where  the  statutory  words  were  ^^  shall 
have  been  a  resident  of  this  State  for  the  term  of  th^e  years 
during  which  such  desertion  shall  have  continued,"  the  inhab- 
itancy, it  was  held,  must  be  continuous.^ 

§  212.  CaoM  aooniing  after  RemovaL  —  A  Connecticut  statute 
provides,  that,  where  the  applicant  for  divorce  shall  not  have 
resided  in  the  State  during  the  three  years  next  preceding,  ''  he 
or  she  shall  take  nothing  by  the  petition,  unless  the  cause  of  divorce 
shall  have  arisen  sviseqtunt  to  his  or  her  removal  into  this  StateJ*^ 
And  it  was  laid  down,  that,  to  bring  a  case  within  this  exceptional 
provision,  both  parties  must  have  become  domiciled  in  the  State. 
So  that,  where  only  the  wife  came,  and  the  husband  continued 
in  habits  of  intemperance,  which,  by  Connecticut  law,  are 
ground  of  divorce,  she  was  required  to  wait  the  three  years  for 
her  remedy,  "  The  legislature,"  it  was  observed,  "  surely  could 
never  have  intended  that  a  woman  living  with  her  husband  in 
another  State  might  come  into  this  State,  and,  by  showing  that 
her  husband  has  been  habitually  intemperate  or  committed  adul- 
tery since  she  removed  to  this  State,  at  once  obtain  a  divorce. 
Such  a  construction  would  open  a  wide  door  for  applicants 
from   abroad."  B    This    interpretation  is  strict  ;^  and   possibly 

1  Fickle  V.  Fickle,  5  Yerg.  203.    And         •  SawteU  v.  Sawtell,  17  Conn.  284. 

Bee  ante,  f  127.    See  Person  v.  Penon,  6  See  also  Brett  o.  Brett,  6  Met*  383)  a 

Humph.  148,  in  respect  to  the  subsequent  decision  which  has  become  unimportant 

Tennessee  statute  of  1836.    And  see  Me*  in  Massachusetts,  in  consequence  of  Stat. 

Dermott's  Appeal,  8  Watts  &  S.  261.  1843,  c.  77. 

>  Sanders  c;.  Sanders,  2  Stew.  Ch.  410.         *  And  see   Hopkins  v.   Hopkins,  36 

See  Vol.  I.  §  809,  810;  Brown  v.  Brown,  N.    H.    474  ;    Goodwin  i;.  Goodwin,  46 

1  McCarter,  78,  2  McCarter,  499.  Maine,  377. 
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there  is  room  to  distinguish  between  the  sort  of  continuing 
offence  in  actual  contemplation,  and  the  very  different  one  of 
^  adultery  for  the  first  time  disclosed  after  the  removal.  The  lat- 
ter would  not  fall  within  the  reason  of  the  rule  laid  down. 

§  213.  Discretion  to  dispense  with  Residence.  —  If,  in  Rhode 
Island,  the  applicant  for  divorce  has  not  lived  in  the  State  the 
Dumber  of  years  ordinarily  required,  still  the  statute  permits  the 
court  to  dispense  with  so  long  a  residence,  in  its  discretion. 
Among  the  rules  to  guide  the  discretion,  said  Staples,  C.  J.,  the 
jurisdiction  has  been  taken  on  shorter  domicil  where  ''  the  causes 
of  divorce  occurred  in  this  State,  or  were  causes  of  divorce  under 
the  laws  of  the  State  where  they  occurred,"  if  also  both  parties 
were  domiciled  in  Rhode  Island.  In  other  circumstances,  the 
jurisdiction  on  a  less  than  the  usual  residence  has  been  declined.^ 

§  213  a.  Idved  together  in  State.  —  By  a  Massachusetts  statute, 
if  the  parties  have  not  "  lived  together  as  husband  and  wife  " 
within  the  State,  the  court  has  no  jurisdiction,  except  after  a 
specified  residence  by  the  complainant.  This  means,  it  is  held, 
residence  with  domicil,  not  a  mere  transitory  abiding.^  And  if 
both  parties  come  within  this  requirement  —  are  living  domiciled 
together  in  the  State  —  the  statute  is  interpreted  not  to  exclude 
jurisdiction  though  there  has  not  been  actual  cohabitation  here, 
especially  where  the  marriage  was  within  the  State  .^  If,  while 
one  of  the  parties  is  thus  domiciled,  the  other  has  been  in  the 
State  only  transiently,  and  there  has  been  here  no  cohabitation, 
there  is  no  jurisdiction.*  And  the  like  construction  was  given 
in  Maine  to  a  similar  statute.*  In  Massachusetts  also,  whenever 
this  provision  is  relied  on,  and  not  the  one  authorizing  jurisdic- 
tion on  a  certain  number  of  years'  residence  by  the  complain- 
ant, one  of  the  parties  must  have  been  living  in  the  State  when 
the  delictum  occurred.  Within  this  rule,  where  a  husband  and 
wife  were  removing  to  Colorado,  and  on  the  way,  at  Philadelphia, 
he  inflicted  cruelty,  and  she  returned  to  Massachusetts,  he  pro- 
ceeding to  his  destination  without  her,  the  Massachusetts  court 
took  jurisdiction  of  her  cause.^ 

§  214.   Going  to  another  State  for  Divorce.  —  In  Massachusetts, 

1  WilliaiDS  V,  Williamfl.  8  B.  I.  186.  •  Eaton  v.  Eaton,  122  Mass.  276. 

And  see  Ditson  v.  Ditson,  4  B.  L  87.  <  Schrow  v.  Schrow,  103  Mass.  574. 

*  Roes  V.  Ross,  103  Mass.  676 ;  Han-  &  Calef  v.  Calef,  54  Maine,  365. 

•on  V.  Hanson,  111  Mass.  158, 160.  >  Shaw  v.  Shaw,  98  Mass.  158. 
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by  statute,  '*  when  an  inhabitant  of  this  State  goes  into  another 
State  or  country  to  obtain  a  divorce  for  any  cause  occurring  here, 
and  whilst  the  parties  resided  here,  or  for  any  cause  which  would 
not  authorize  a  divorce  by  the  laws  of  this  State,  a  divorce  so 
obtained  shall  be  of  no  force  or  effect  in  this  State."  ^  This  is, 
in  substance,  a  mere  affirmation  of  the  unwritten  rule,  though  it 
may  not  have  been  always  construed  precisely  so.^  An  attempt 
to  hold  void  a  divorce  sentence  in  another  State,  good  on  the 
principles  explained  in  the  foregoing  chapters,  because  declared 
void  by  the  statute,  would  be  liable  to  be  corrected  by  the  Su- 
preme Court  of  the  United  States,  as  in  conflict  with  the  United 
States  Constitution  and  laws.^  An  ex  parte  divorce,  invalid  by 
interstate  rule  and  by  this  statute,  obtained  in  another  State, 
cannot  be  set  up  in  defence  of  a  divorce  suit  brought  by  the  other 
party.  And  in  a  case  of  this  general  complexion  it  was  observed 
by  Shaw,  C.  J. :  **  The  presumption  is  violent,  if  not  conclusive, 
that  the  husband  went  into  Indiana  in  order  to  obtain  a  divorce. 
Even  if  he  had  other  objects  in  view,  if  this  was  one,  —  and  his 
acting  upon  it  is  strong  proof  that  it  was,  —  it  would  be  within 
the  statute."  *  But  the  interstate  rule  would  qualify  this  propo- 
sition slightly.^  A  recital  of  citizenship  in  the  foreign  decree  will 
not  estop  inquiry  into  the  real  fact.^  And  if  the  applicant,  before 
he  went  to  the  other  State,  had  sought  in  Massachusetts  a  divorce 
and  failed,  this  will  be  a  fact  in  evidence,  tending  to  show  the 
removal  not  bona  fide^  but  made  to  obtain  the  divorce.^ 

1  Gen.  Stats,  c.  107,  §  54.  4  Smith  v.  Smith,  supra,  at  p.  210. 

*  Chase  v.  Chase,  6  Gray,  167,  160;         »  Ante,  §  121-128. 
Smith  V.  Smith,  13  Gray,  200 ;  Burlen  v.         «  Ante,  §  190  cl.    And  see,  to  the  like 

Shannon,  116  Mass.  438 ;  SewaU  v,  Sewall,  effect,  Hoffman  v.  Hoffman,  46  N.  T.  30. 
122  Mass.  156.  7  Shannon  v.  Shannon,  4  AUen,  134. 

s  Ante,  §  199  a-190  e. 
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DIVORCE  PROCEDURE  IN  GENERAL. 


CHAPTER  XIV. 

THE  PltAOTIOE  OF  THB  ENGLISH  ECCLESIASTICAL  COUBTS. 

§  215.  BlBowhere.  —  We  saw,  in  the  first  volnme,  that  the 
divorce  law  which  our  forefathers  brought  to  this  country  was  in 
England  administered  in  the  ecclesiastical  courts.^  And  we  saw, 
in  general,  how  far  the  divorce  practice  in  our  courts  follows  the 
ecclesiastical.^ 

Here  —  the  purpose  is,  not  to  give  a  full  exposition  of  the 
ecclesiastical  practice,  but  such  an  outline  of  it  as  will  enable  the 
reader  to  understand  the  English  reports,  and  apply  their  exposi- 
tions to  our  own  practice.* 

§  216.  Plenary  and  Summary.  —  There  are  two  kinds  of  pro- 
ceeding known  in  these  courts,  distinguished  as  the  plenary  and 
the  summary. 

DlToroa  Suit  how  far  plenary.  —  A  divorce  suit  is  alwajrs  in 
form  plenary,  but  the  collateral  things  connected  therewith  are 
summary. 

Hamaa  of  Pleadings.  —  In  a  divorce  cause,  the  first  pleading — 
that  is,  the  plaintiffs  complaint  and  prayer  —  is  termed  the  libel; 
but,  in  a  summary  proceeding,  it  is  known  as  the  act  on  petition, 
—  a  phrase  also  used  to  denote  the  suit  which  is  commenced  in 
this  way.  In  a  plenar}"^  cause,  all  the  pleadings,  whether  of  the 
promotor  or  the  respondent,  subsequent  to  the  libel,  are  denomi- 
nated allegations ;  and,  in  some  of  the  ecclesiastical  suits  other 
than  matrimonial,  even  the  first  pleading,  instead  of  being  termed 

1  Vol.  L  §  71-77.  s  Vol.  I.  f  64 ;  Saunden  o,  Sannden,  1 

*  Vol.  1.  S  7S-86.  Rob.  Ec.  649. 
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a  libel,  is,  like  each  subsequent  one,  called  an  allegation.^  But 
the  word  plea^  though  less  technical  than  allegation,  is  often  em- 
ployed, in  the  opinions  of  the  courts,  to  denote  the  allegation. 

§  217.  The  Answer.  —  An  answer  is  not  an  allegation  or  plead- 
ing ;  it  is  not,  like  the  answer  in  equity,  even  a  plea  in  part. 
More  nearly  corresponding  to  a  witness's  answer  to  an  inter- 
rogatory, it — that  is,  the  personal  answer,  which  is  the  com- 
mon case —  is  the  response  of  the  party,  whether  promo  tor  or 
respondent,  under  oath,  to  the  allegation  (here  meaning  as  well 
the  libel  as  the  subsequent  pleadings)  of  the  opposite  party.  It 
is  merely  for  the  benefit  of  the  party  requiring  it,  in  respect  of 
evidence.  One  admitting  a  fact  in  his  answer  may  therein  also 
explain  it ;  but,  if  the  explanation  consists  of  a  fact  not  already 
appearing  in  the  pleadings,  he  must  likewise  set  forth  such  fact 
in  an  allegation.^  It  is  important  to  bear  in  mind  the  meaning 
of  the  term,  answer ;  since  otherwise  one  familiar  with  equity 
proceedings  may  be  led  into  misapprehension.^ 

§  218.    How  many  AUegatlous  —  Amendments.  —  It  is  said  that 

each  party  is  entitled  to  put  in  three  successive  allegations,  but 
no  more,  —  "  each  supporting  and  strengthening  the  preceding." 
And :  "  The  promovant,  having  received  light  from  the  pleading 
of  the  impugnant,  amends  his  bill,  to  use  a  phrase  familiar  to  the 
equity  lawyer,  that  is,  he  files  a  second  allegation  (for  this  part 
of  the  proceeding  may  be  more  justly  compared  to  those  in  the 
equity  courts  than  in  those  of  law),  and  in  the  same  manner 
he  may  file  a  third ;  but  he  can  go  no  further."  In  like  manner, 
''  the  defendant  or  impugnant  has  also  a  right  to  put  in  three 
defensive  pleadings."* 

§  219.  The  Contestation.  —  The  books  seem  to  the  present  au- 
thor not  quite  clear  as  to  the  exact  meaning  of  the  term  conteita- 
tion^  and  the  practice  of  the  courts  relating  thereto.  It  is  a  sort 
of  joinder  in  issue,  but  not  exactly  that,  since  it  takes  place 
before  the  full  issue,  in  the  common-law  sense,  is  made  up. 
'^  Contestation  of  suit  is  the  foundation  and  corner-stone  of  every 

1  It  is  80  in  a  testamentary  suit    In  a  see  Maxwell  v.  Maxwell,  Milward,  290, 

criminal  suit  in  the  ecclesiastical  courts,  298,  299. 

the  allegation  corresponding  to  the  libel  ^  Law's  Forms,  179,  180.     And  see 

is  called  the  articlet.  Roper  v.  Roper,  8  Phillim.  97 ;  Lambert  v, 

3  Saunders  v,  Saunders,  1  Rob  Ec.649.  Lambert,  1  Curt.  Ec.  6,  6  Eng.  Ec  264; 

'  And  see,  as  to  this,  Morgan  v.  Hop-  Dew  ?;.  Clark,  2  Add.  Ec.  102,  2  Eng.  Ea 

kins,  2  Phillim.  682 ;  post,  §  281.    And  242. 
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plenary  ecclesiastical  cause,  without  which  all  the  proceedings 
are  null."  '^  Contestation  immediately  causes  the  proctors  on 
both  sides  to  become  lords  of  the  controversy,  or  masters  of  the 
suit."  ^^Contestation  of  a  suit  cannot  take  place  unless  the 
plaintiff,  or  his  proctor,  is  present  in  court."  '*  The  plaintiff,  or 
rather  the  proctor  of  the  plaintiff,  on  the  day  assigned  for  the 
defendant's  answer  to  the  libel,  should  say,  in  presence  of  the 
said  defendant  or.  his  proctor,  '  I  pray  an  answer  to  the  libel, 
according  to  the  terms  of  your  assignation.'  Then  the  defend- 
ant, if  he  does  not  wish  to  contest  suit  negatively,  should  confess 
the  libel,  by  answering  affirmatively,  and  submitting  to  the 
judge,  and  tendering  payment  of  the  taxed  costs.  This  is  often 
done  in  defamation  causes.  If,  however,  the  defendant  intends 
to  contest  suit  negatively,  he  must  make  the  following  decla- 
ration :  ^  Protesting  against  the  libel,  for  its  too  great  generality, 
inapplicability,  obscurity,  nullity,  aiid  erroneous  representations, 

1  answer,  that  the  statements,  as  contained  in  the  said  libel,  are 
not  true,  and  therefore  that  the  prayer  of  the  said  libel  should 
not  be  granted.  And  therefore  I  contest  suit  negatively.'  "  ^  It 
is  not  necessary  to  copy  more  from  the  books  on  this  question ; 
but  the  reader  will  be  interested  to  look  into  the  work  whence 
these  extracts  are  taken,  and  read  on  from  the  place  where 
they  leave  off.  The  work  consists  mainly  of  translations  from 
Oughton ;  and  undoubtedly  the  usages  of  the  ecclesiastical  courts 
have  in  modern  times  more  or  less  changed  as  to  these  things. 

§  220.  Objeoting  to  AdmiMlon  of  Allegation.  —  On  presentation 
of  a  libel  or  any  other  allegation,  the  other  party  may  object  to 
its  admission  in  whole  or  in  part.  The  objection  is  a  sort  of 
demurrer  (to  use  a  word  familiar  in  common-law  and  equity  pro- 
ceedings) to  the  allegation.  The  court  may  reject  it  altogether, 
or  order  it  to  be  reformed ;  or,  on  the  other  hand,  admit  it.  But 
its  admission  concludes  nothing  on  the  final  hearing.^  Dr.  Lush- 
ington  declared  this  to  be  ^^  one  of  the  most  wholesome  and  bene- 
ficial usages  which  can  prevail  in  any  court."  Though  requiring 
much  labor  from  the  judges,  it  often  ends  the  suit  on  admitted 
facts,  saving  great  expense  to  litigants.^    When  it  does  not,  it 

1  Law's  Forms,  178-176.  Sannders,  10  Jur.  143,  144 ;  Faussett  v, 

<  Molony  v.  Molony,  2  Add.  £c.  249,    Faussett,  13  Jar.  688 ;  Nokes  v.  Mil  ward, 

2  Eng.  £c.  201 ;  White  v.  White,  2  Lee,    2  Add.  £c.  886,  2  Eng  Ec.  866,  369. 

20, 6  Eng.  Ec.  16 ;  Beetes  v,  GloYer,  2  >  Croft  v.  Croft,  8  Hag.  Ec.  810,  6 
Lee,  270,  6  Eng.  Ec.  121 ;  Saunders  v.    Eng.  Ec.  120, 121.    And  see  Montefiore, 
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80  marks  the  bounds  of  the  controversy  as  to  avoid  their  going 
into  useless  proofs.^ 

§  221.  Ihrldenoe  —  ([Term  probatory  —  BaEamlnlng  WltnesMs).  — 
The  testimony  is  all  in  writing,  not  oral ;  ^  though,  under  special 
circumstances,  the  court  may  examine  a  witness  orally  at  the 
hearing,  —  "a  course  not  very  usual,  but  not  altogether  unprece- 
dented." ^  Yet,  except  that  two  witnesses,  or  one  and  corrobo- 
rating circumstances,  are  essential  to  full  proof,^  the  rules  of 
evidence  are  the  same  in  the  ecclesiastical  com*ts  as  in  the  others.^ 
It  is  taken  as  follows.  After  an  allegation  has  been  admitted, 
and  the  opposite  party  has  made  on  oath  his  personal  answer  to 
it,  and  "  a  term  probatory^  or  period  of  proof,"  within  which  the 
party  ^^  is  bound  to  procure  all  this  evidence,  unless  cause  can  be 
satisfactorily  shown  for  renewing  the  term,"  has  been  by  the 
court  assigned,  ^^  the  proctor  whose  plea  is  to  be  substantiated 
produces  his  witnesses,  in  succession,  before  a  surrogate,  who 
administers  the  customary  oath  to  each  witness,  and  monishes 
him  to  attend  to  undergo  his  examination  whenever  he  shall  be 
required  for  such  purpose.  This  is  done  in  the  presence  of  the 
other  proctor."  •  The  testimony  is  taken  by  an  officer  of  the 
court  commonly  called  an  examiTier^  or  notary,  who  is  strictly 
alone  with  the  witness,  no  third  person  being  present.^  Having 
before  him  the  allegation  to  sustain  which  the  witness  has  been 
called,  he  puts  orally  such  questions  as  he  deems  adapted  to  draw 
out  the  truth  upon  each  particular  alleged,  then  writes  down 
what  the  witness  says.  The  party  who  made  the  allegation,  and 
now  undertakes  to  sustain  it  by  the  witness,  does  not  tender  writ- 
ten interrogatories ;  the  articles  of  the  allegation,  thus  used  by 
the  examiner,  stand  in  their  stead.    But  the  other  party  gives  in, 

V.  Montellore,  2  Add.  Ec,  864, 2  Eng.  Ec.  Cole  v.  Corder,  2  Phillim.  106 ;  Simmona 

840.  V,  Simmona,  5  Notes  Cas.  347 ;  Kenrick  v. 

1  Eyans  v.  Knight,  8  Phillim.  413;  Kenrick,  4  Hag.  Ec.  136;  Compton  v. 

Kichardson  v.  Richardson,  1  Hag.  Ec.  6,  Butler,  1  Hag.  Con.  460,  463;  Hatchings 

8  Eng.  Ec.  18 ;   Hitchings  v.  Wood,  2  v.  Denziloe,  1  Hag.  Con.  181, 162. 

Moore  P.  C.  414;  Bird  v.  Bird,  1  Lee,  ^  Conway   v.  Beazley,   3    Hag.   Ec 

631,  6  Eng.  Ec.  441 ;  Watney  v,  Lambert,  639,  661,  6  Eng.  Ec.  242,  248 ;  Saph  p. 

4  Hag.  Ec.89;  Meddowcroftv.  Huguenin,  Atkinson,  supra,  at  p.  213;   Sergeaont 

8  Curt  Ec.  403,  411,  7  Eng.  Ec.  438,  v.  Sergeaunt,  1  Curt  Ec.  3,  6,  6  Eng.  Ec. 

442.  262, 263. 

>  Saph  V.  Atkinson,  1  Add.  Ec.  162,  «  Coote  Ec.  Pract  779. 

196,  2  Eng.  Ec.  64,  79.  1  Herbert  v,  Herbert,  2   Hag.  Con. 

s  Ingram  v.  Wyatt,  1  Hag.  Ec  94,  268,  267,  268,  4  Eng.  Ec.  634,  687 ;  Erans 

106,  8  Eng.  Ec  42,  47.  v.  Evans,  1  Hag.  Con.  36, 96,  note,  4  Eng. 

«  Eyans  v.  Erans,  1  Bob.  Ec  166, 173 ;  Ec.  310,  388,  339. 
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if  he  chooses,  written  interrogatories,  which  are  put  by  the  exam- 
iner to  the  witness.^ 

§  222.  Farther  of  Term  Probatory  and  Testtmoiiy.  —  It  would 
appear  that  each  of  the  allegations,  whereof  one  is  the  libel,  on 
the  one  side  and  on  the  other,  has  its  term  probatory,  and  its 
course  of  proofs  generally,  the  same  as  though  it  alone  consti- 
tuted the  whole  case.  So  that,  in  these  courts,  the  pleadings 
need  not  be  finished  before  testimony  on  the  earlier  pleadings  is 
taken.    And  — 

IbDoeptlTe  Allegations  —  to  the  testimony  of  witnesses  are  in 
some  circumstances  permissible.^ 

§  223.  Ancillary  AUegattona  —  (Pteonltlea  —  Act  on  Petition).  — 
Besides  the  allegations  to  the  principal  matter,  there  may  be 
ancillary  ones ;  as,  for  example,  in  a  divorce  suit,  the  allegation 
of  faculties^  wherein  the  faculties,  or  property  and  income,  of  the 
husband  are  set  out.^  Then  there  is  the  already-mentioned  ^  act 
on  petition^  which,  when  not  signifying  a  summary  proceeding, 
or  the  allegation  with  which  it  begins,  denotes  a  step  correspond- 
ing to  a  written  petition  or  motion  in  a  common-law  or  equity 
cause.^  But  it  is  believed  that  the  purpose  of  this  chapter,  as 
stated  at  its  opening,  is  already  sufficiently  served. 

I  And  see  Holden  v.  Holden,  1  Hag.  Hag.  Ec.  169,  4  Eng.  Ec.  72 ;  Lambert  v. 

Con.  463,  4  Eng.  Ec.  452;  Ingram  v,  Lambert,  1  Cart.  Ec.  6,  6  Eng.  Ec.  264; 

Wyatt,  supra.    Farther  as  to  the  duty  of  Atkinson  v.  Atkinson,  2  Add.  Ec.  484,  2 

examiners,  see  Evans  v.  Evans,  supra.  Eng.  Ec.  387. 

*  Burgoyne  v.  Free,  2  Hag.  Ec.  466,         *  Post,  §  447, 448,  490. 
4S2;  Maclean  v,  Maclean,  2  Hag.  Ec.  601,         «  Ante,  §  216. 
4  &ig.  Ec.  218;  Kenrick  v.  Kenrick,  4         •  Wadd.  Dig.  1. 
Hag.  Ec.  114, 128 ;  Mjnn  v.  Robinson,  2 
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CHAPTER  XV. 

THE   THBEE  KINDS   OF   DIVOBOB   BXFLAINBD  AND   DI8TIN- 

OniSHBD. 

§  224.  Elsewhere.  —  The  several  consequences  of  the  different 
kinds  of  divorce  will  be  stated  in  a  future  chapter.^ 

Three  Sorts.  —  As  affecting  marriage  originally  valid,  there  was 
probably  in  ancient  times,  we  have  seen,'  only  one  sort  of  divorce, 
called  the  separation  from  bed  and  board,  yet  dissolving  the  mar- 
riage. But  whether  this  was  so  or  not,  divorce  after  valid  mar- 
riage has  for  a  long  while  been  distinguished  as  from  bed  and 
board  and  from  the  bond  of  matrimony.  To  which  was  always 
to  be  added  a  third  sort,  more  accurately  termed  the  sentence  of 
nullity. 

§  225.  Divorce  defined.  —  Divorce  —  including  herein  only  the 
former  two  of  the  above  sorts — is  the  dissolution  or  partial  suspen- 
sion, by  law,  of  the  marital  relation ;  the  dissolution  being  termed 
divorce  from  the  bond  of  matrimony,  or,  in  the  Latin  form  of  the 
expression,  a  vinonio  matrimonii;  the  suspension,  divorce  fi'om 
bed  and  board,  a  mensa  et  thoro. 

A  Vinculo  and  a  Mensa,  distinguished.  —  The  former  divorce  puts 

an  end  to  the  marriage ;  the  latter,  authorizes  separate  cohabita- 
tion,  but  leaves  the  marriage  bond  in  full  force.^ 

Further    of  Bed    and   Board  —  ("Separation").  —  The    divorce 

from  bed  and  board  is  sometimes  called  a  ^^  separation ; "  ^  leaving 
the  term  "divorce"  to  indicate  merely  the  dissolution  of  a  valid 
marriage.  A  change  of  phraseology  was  in  England  effected  by 
the  statute  of  20  &  21  Vict.  c.  85,  §  7,^  which  provides,  that  "  no 

^  Post,  §  688,  et  seq.  *  See  the  New  York  Reports  gener- 

>  Vol.  I.  §  061,  note,  706.  ally.    This  is  also  the  modern  Scotch 

'  Clark  V.  Clark,  6  Watts  &  S.  85;  2  term,  and  the  phrase  "diyorce  a  menn 

Bum  £c.  Law,  Phillim.  ed.  601  /;  Geils  et  ihoro  "  has  entirely  faUen  into  disuse  in 

V,  Geils,  16  Scotch  Sess.  Cas.  2d  ser.  Scotland.    1  Fras.  Dom.  BeL  646,  note. 

H.  of  L.  28 ;  Green  v.  Green,  Law  Rep.         ^  Vol.  L  §  66,  note. 

8  P.  &  M.  121. 
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decree  shall  hereafter  be  made  for  a  divorce  a  mensa  et  thoro ; 
but,  in  all  cases  ia  which  a  decree  for  a  divorce  a  menaa  et  thoro 
might  now  be  pronounced,  the  court  may  pronounce  a  decree  for 
a  judicial  separation,  which  shall  have  the  same  force  and  the 
same  consequences  as  a  divorce  a  mensa  et  thoro  now  has." 

§  226.  Sentence  of  NtOlity  defined.  —  A  sentence  of  nullity  is  a 
judicial  declaration  that  a  supposed  marriage  never  had  a  legal 
existence.  The  teim  is  applicable  equally  where  the  marriage 
was  originally  void  and  where  it  was  voidable.     So,  also, — 

"Divorce."  —  Not  unfrequently  the  judicial  declaration  of  nul- 
lity is  called  a  "  divorce."  It  is  properly  so  where  the  marriage 
which  is  declared  void  was  only  voidable.^  We,  therefore,  speak 
of  impotence  as  cause  for  divorce;  and  Blackstone  says,  the 
divorce  a  vincrdo  matrimonii  must  be  for  some  of  the  canonical 
causes  or  impediments.^  But  the  expression  sentence  or  decree 
of  nullity  equally  well  indicates  the  legal  avoiding  of  a  voidable 
marriage ;  and  it  seems  more  significant  and  less  liable  to  be  mis- 
understood than  the  other,  and  somewhat  better  in  accord  with 
modern  usage.^  Where  the  marriage,  declared  null,  was  void, 
the  term  divorce  can  hardly  be  deemed  appropriate.  This  single 
word  ^'  divorce,"  standing  unexplained  in  a  judicial  sentence,  has 
been  deemed  to  denote  the  ordinary  divorce  from  the  marriage 
bond,  not  from  bed  and  board.^ 

§  227,    Bed  and  Board  or  Bond  —  (Electing).  —  The  statutes  in 

most  of  our  States  determine,  whether  the  divorce  shall  be  from 
bed  and  board  or  from  the  bond  of  matrimony.  But,  in  some  of 
them,  for  certain  of  the  causes  it  may  be  the  one  or  the  other  at 
the  election  of  the  party  applying  for  it.^  So,  under  the  English 
Divorce  Act,  one  entitled  to  dissolution  may  have  the  judicial 
separation  instead,  if  he  prefers.^  There  may  be  a  State  or  two 
wherein  the  partial  divorce  is,  in  some  circumstances,  an  essential 


1  And  see  Vol.  I.  §  187. 

*  1 BL  Com.  440.  On  the  other  hand, 
it  has  been  said,  that "  the  ciyil  and  canon- 
ical disabilities  which  render  the  mar- 
riage contract  either  roid  or  voidable  are 
grounds  for  a  proceeding  for  nullity  of 
marriage,  but  not,  correctly  speaking,  for 
a  ditorce."  Shelford  Mar.  &  Diy.  865 ; 
Qodol.  Abr.  600. 

>  See  Rogers  £c.  Law,  art.  Diyorce ; 


Wadd.  Dig.  ib. ;  Shelford  Mar.  &  DIy. 
182,  365 ;  1  Fras.  Dom.  Bel.  709. 

4  Miller  v.  Miller,  88  Cal.  868. 

B  Smith  V,  Smith,  8  S.  &  B.  248 ; 
Light  V,  Light,  1  Watts,  268;  CoverdiU 
v.  CoverdiU,  8  Harring.  Del.  18 ;  LeDoux 
V,  Her  Husband,  10  La.  An.  668. 

6  Dent  V,  Dent,  4  Swab.  &  T.  105 ; 
Dent  V,  Dent,  Law  Bep.  1  P.  &  M.  125; 
Mycock  V.  Myoock,  Law  Bep.  2  F.  &  M. 
08. 
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preliminary  to  the  full.^  And  nowhere,  it  is  believed,  is  one  who 
has  obtained  the  former,  precluded  thereby  from  having  the 
latter,  when  able  to  show  a  sufficient  cause.^ 

Discretion  of  Court  determining. — The  divorce  in  North  Carolina 
is,  for  certain  of  the  causes,  from  bed  and  board  or  from  the  bond 
of  matrimony  at  the  discretion  of  the  court.^  And  it  is  the  same 
in  Tennessee  ^  and  California.^  The  discretion  meant  is  not  an 
arbitrary,  but  a  sound  and  judicial  one,  founded  on  some  reason- 
able and  fixed  principles.^  In  one  case  the  rule  was  intimated  to 
be,  that,  ^'  although  a  divorce  a  menaa  et  tharo  may  be  allowed  in 
some  instances  to  a  person  who  is  not  entirely  impeccable,  who 
may  not  have  been  exemplary  in  all  the  attentions  and  stipulated 
offices  assumed  in  contracting  this  relation,  yet  the  policy  of  the 
law,  the  interest  of  the  ofifepring,  the  tranquillity  and  happiness 
of  families,  in  general,  forbid  the  dissolution  of  marriage  at  the 
suit  of  a  person  to  whom  default  in  any  of  the  essential  duties  of 
married  life  can  be  fairly  imputed."  '*  And  the  like  was  laid 
down  in  California.® 

§  228.  Tiimlting  Time  In  Bed  and  Board  —  (Form  of  Sentence). — 
In  the  ecclesiastical  law,  the  divorce  from  bed  and  board  may, 
it  is  said,  be  either  for  a  time  or  without  limitation  of  time.^ 
Still,  in  form,  the  sentence  commonly  separates  the  parties  ^^  until 
they  shall  be  reconciled  to  each  other."  ^^  In  one  or  more  of  our 
States,  the  court  is  by  statute  expressly  authorized  to  ipake  the 
separation  perpetual  or  for  a  limited  period,  in  its  discretion. 
Chancellor  Kent,  construing  the  New  York  provision,  deemed,  on 
reviewing  the  policy  and  reasons  of  the  law,  that,  as  a  general  rule, 
the  decree  should  be  for  a  perpetual  separation,  with  a  proviso  al- 
lowing the  parties  at  any  time  thereafter,  by  their  mutually  free  and 
voluntary  act,  to  apply  for  leave  to  be  discharged  from  the  decree.^^ 


^  Sayoie  v,  Ignogoso,  7  La.  281 ;  Le- 
Doux  V.  Her  Hiuband,  supra.  And  see 
Whitaker  v.  Strong,  16  Qa.  81 ;  Gray  v. 
Gray,  16  Ala.  779,  78a 

<  Geils  V.  Geils,  15  Scotch  Sess.  Cas. 
2d  ter.  H.  of  L.  28 ;  Green  v.  Green,  Law 
Bep.  8  P.  &  K.  121. 

s  Collier  v.  Collier,  1  Der.  Eq.  866; 
Whittington  o.  Whittington,  2  Der.  ft 
Bat.  64 ;  Moss  v.  Moss,  2  Ire.  66. 

*  Butledge  v.  Butledge,  6  Sneed,  65i. 

•  Conant  v,  Conant,  10  Cal.  249. 
«  See  Vol.  L  §  880. 
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7  Whittington  o.  Whittington,  supra; 
B.  p.  Moss  V.  Moss,  supra.  See  also  Rut- 
ledge  V.  Butledge,  5  Sneed,  564;  Buck- 
holU  V,  Buckholts,  24  Ga.  238. 

*  Conant  v.  Conant,  supra,  p.  257, 268. 

*  2  Bum  £c.  Law  PhiUim.  ed.  601/; 
Ayl.  Parer.  225;  Barrere  v,  Banerey  4 
Johns.  Ch.  187. 

10  Poynter  Mar.  ft  IMt.  182,  note; 
Coote  £c.  Pract  847;  Conaet  279; 
Oughton,  tit.  215. 

11  Barrere  v.  Barrere,  4  Johns.  Ch.  187. 
See  Bedell  v.  Bedell,  1  Johns.  Ch.  604; 
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§  229.  Idke  Frincdplefi  In  Different  Sorts  of  Divorce.  —  Though 
divorces  from  bed  and  board  and  from  the  bond  of  matrimony 
differ  in  their  effects,  the  principles  governing  the  proceeding, 
prior  to  the  decree  or  sentence,  are  in  most  things  the  same ;  so 
we  may  conveniently  discuss  them  together,  till  we  come  to  the 
point  of  divergence.  The  suit  for  nullity,  also,  is  substantially 
like  the  others ;  but  there  are  some  differences,  to  be  considered 
in  a  chapter  further  on.^ 

Clutcli  V.  Clutch,  Sazton,  474  (the  New    Graecen  v.  Graecen,  1  Green  Ch.  469 ; 
Jersey  statute  authorizing  either  form) ;    Coles  v.  Coles,  2  Md.  Ch.  341. 

1  Post,  §  289  et  seq. 
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CHAPTER  XVI. 

THE  FUBUO  A  PABTY,  AND  ILLUSTBATIVE  OONSEQtJENOES. 

§  220  a.  Introduction. 
2296.  General  Doctrine. 
230-234.    DlTorce  Salt  Triangiilar. 
235-239.    Consentings  and  Bargainings. 
240-261.    Ck>nf essiont  in  Evidence. 

§  229  a.  How  diapter  divided.  —  We  shall  consider,  I.  The 
General  Doctrine ;  II.  The  Divorce  Suit  as  triangular ;  III. 
Consentings  and  Bargainings  of  the  Parties  ;  IV.  Confessions  in 
Evidence. 

I.    The  Cf-eneral  Doctrine. 

§  229  (.  Doctrine  defined.  —  The  doctrine  of  this  chapter  is, 
that,  the  public  being  interested  in  marriage,^  the  court  should 
regard  it  as  a  party  to  ev^ry  divorce  suit,  and  so  far  protect  its 
interests  as  not  to  suffer  the  decree  for  dissolution  or  suspension 
to  pass  contrary  to  the  real  facts  and  justice  of  the  case. 

Eaepiained.  —  Divorce  is  allowed  only  for  causes  approved  by 
law.^  Therefore  the  parties  cannot  dissolve  their  own  marriage, 
or  validly  agree  to  a  suspension  of  the  cohabitation  under  it.' 
Nor,  for  the  same  reason,  can  the  courts  do  either  simply  from 
their  consent.  So  that,  when  an  attempt  is  made  through  the  trib- 
unals to  accomplish  this  object,  the  public  becomes  in  effect  a  party 
to  the  proceeding,  not  to  oppose  the  divorce  at  all  events,  but  to  pre- 
vent the  sentence  passing  except  as  justified  by  facts  which  the 
law  has  declared  to  be  sufficient ;  '^  for,"  in  the  words  of  a  learned 
English  judge,  ^^  society  has  an  interest  in  the  maintenance  of 
marriage  ties,  which  the  collusion  or  negligence  of  the  parties 
cannot  impair."  *    Hence,  — 


^  Vol.  I.  §  1  et  seq. ;  poBt»  §  231. 

>  Vol.  I.  §  21  et  seq. 

'  Vol.  I.  §  631, 632.  634  0. 
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«  The  Judge  Ordinary  in  Hall  v.  Hall, 
3  Swab.  &  T.  347, 349. 
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II.    The  Divorce  Suit  as  Triai%gular. 

§  230.  Doctrine  defined.  —  A  divorce  suit,  while  on  its  face  a 
mere  controversy  between  private  parties  of  record,  is,  as  truly 
viewed,  a  triangular  proceeding  m  generis^  wherein  the  public,  or 
government,  occupies  in  effect  the  position  of  a  third  party.^  As 
to  — 

CoonseL  —  This  third  party,  the  public,  is  not  generally  in  our 
States,  nor  was  it  under  the  ecclesiastical  law,  represented  by 
counsel ;  but  — 

TheConrt — exercises  a  constant  watchfulness  over  the  public 
interests  in  the  cause.'  It  will,  for  example,  itself  examine  a 
witness  whenever  such  a  course  seems  promotive  of  this  end.^ 
Said  Cooper,  Ch. :  **  In  the  earlier  days  of  the  republic,  when 
there  was  a  higher  appreciation  of  the  sanctity  of  the  marital  rela- 
tion than  now  prevails,  the  judges  took  a  part  in  the  examination 
of  the  witnesses,  not  to  aid  the  plaintiff  in  making  out  his  case, 
but  to  prevent  him  from  imposing  on  the  court  the  semblance  of 
truth  for  its  reality.  To  this  extent  I  reserve  the  right  of  inter- 
vening, but  the  parties  seeking  a  divorce  must  make  out  the 
case  according  to  the  strict  requirements  of  the  law."  *    Again, — 

ProeecTiting  Officer.  —  In  Kentucky,^  Indiana,^  and  perhaps  one 
or  two  other  States,  it  is  made  by  statute  the  duty  of  the  public 
prosecuting  officer  to  oppose  all  suits  for  divorce.     So,  — 

Public  Officer  In  Scotland.  —  Under  the  former  Scotch  practice, 
the  procurator-fiscal  looked  after  the  interests  of  the  public  in 
divorce  causes,  though  both  of  the  parties  were  likewise  rep- 
resented by  counsel.^      Later,  the  statute  of  24  &   25  Vict. 

1  WhittiDgtoxi  V.  Whittington,  2  DeT.  whom  the  future  citizens  are  to  be  com- 
ft  Bat.  64.    And  see  Berthelemy  v.  John-  posed."     For  other  definitions  of  mar- 
son,  8  B.  Monr.  90 ;  Opinion  of  the  Su-  riage,  see  Vol.  I.  §  8  et  seq. 
preme  Judicial  Court,  16   Maine,  481.         >  See  post,  §  231. 
"  In  this  State,"  says  the  editor  of  Mc-         *  Haswell  i;.  Haswell,  1  Swab.  &  T. 
Cord's  South  Carolina  Statutes  at  Large,  602,  604. 

vol.  2,  p.  733,  "marriage  is  a  civil  con-         <  Dismukes  t/.  Dismukes,  1  Tenn.  Ch. 

tract,  of  mutual  partnership  and  personal  266,  268. 

cohabitation  during  life,  under  the  pro-         *  Stat,  of  Jan.  81, 1809,  §  6 ;  1  More- 

Tisions  of  laws  passed  on  this  subject,  head  &  Brown's  Dig.  123. 
The  parties  are  the  man,  the  woman,  and         ^  Reyised    Statutes   of  1843,   c.   36, 

the  State.    The  State  Is  interested,  her  §  69 ;  Green  t^  Green,  7  Ind.  113. 
interest  being  that  the  contract  shall  be         ^  perg.  363,  373,  3  Eng.  Ec.  482,  488; 

fulfilled  beneficially  to  the  progeny,  of  Toyey  v.  Lindsay,  1  Dow,  117, 134, 139. 
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c.  86,  §  8,  makes  it  ^'  competent  to  the  Lord  Advocate  to  enter 
appearance  as  a  party  in  any  action  of  declarator  of  nullity  of 
marriage  or  of  divorce  ;  and  ...  to  lead  such  proof  and  main- 
tain such  pleas  as  he  may  consider  warranted  by  the  circum- 
stances of  .the  case ;  and  the  court  shall,  whenever  they  consider 
it  necessary  for  the  proper  disposal  of  any  action  of  declarator  of 
nullity  of  marriage  or  of  divorce,  direct  that  it  be  laid  before  the 
Lord  Advocate,  in  order  that  he  may  determine  whether  he 
should  enter  appearance  therein ;  and  expenses  shall  not  be 
claimable  by  or  against  the  Lord  Advocate  with  reference  to  such 
cases."  To  the  writer,  this  seems  to  be  an  admirable  provision, 
worthy  of  adoption  in  our  country. 

Queen's  Prootor  In  England.  —  We  have  already  seen  what  is 
the  present  English  law,  as  to  the  intervention  of  the  Queen's 
Proctor,  to  detect  collusion.^ 

§  281.  More  of  the  Reasons  —  (Consoienoe  of  Conrt).  —  The  rea- 
son of  this  peculiarity,  we  have  seen  to  be,  that  society,  or  the 
public,  or  ihe  government,  as  we  choose  to  express  it,  has  an  in- 
terest in  the  marriage.^  So  have  the  children,  bom  or  en  ventre 
8a  mire;  and,  as  they  cannot  protect  themselves,  the  govern- 
ment, represented  for  this  purpose  by  the  judge,  when  not  by  an 
officer  specially  empowered,  is  bound  to  protect  them.  Particu- 
larly is  this  so  in  suits  for  nullity,  which,  when  successful,  make 
or  declare  the  children  illegitimate.'  Establishing,  therefore,  the 
justice  of  an  application  for  divorce,  not  merely  as  between  the 
parties  of  record,  but  as  between  them  and  the  community, 
including  those  individuals  who  are  specially  interested  yet  not 
before  the  court,  is  what  is  frequently  termed,  in  these  cases, 


1  Ante,  §  82 ;  Wilson  v.  Wilson,  Law 
Rep.  1  P.  &  M.  180 ;  Gladstone  v,  Glad- 
stone, Law  Bep.  8  P.  &  M.  260;  Hudson 
V.  Hudson,  1  P.  D.  66;  Sheldon  v.  Shel- 
don, 4  Swab.  &  T.  76 ;  Harding  v.  Hard- 
ing,  4  Swab.  &  T.  146 ;  Pollock  c^.  Pollock, 
4  Swab.  &  T.  266;  Alexandre  v,  Alexan- 
dre, Law  Bep.  2  P.  &  M.  164 ;  Clements 
V.  Clements,  8  Swab.  &  T.  894 ;  Bowen  v, 
Bowen,  3  Swab.  &  T.  680;  Palmer  v. 
Palmer,  4  Swab.  &  T.  143 ;  Chetwynd  v. 
Chetwynd,  4  Swab.  &  T.  161. 

a  Vol.  L  §  84;  Campbell's  Case,  2 
Bland,  209,  286;  Gould  v.  Gould,  2 
Aikens,  180.  "Marriage,"  says  Lord 
StoweU,  "is  a  contract  formed  with  a 
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yiew,  not  only  to  the  benefit  of  the  par- 
ties themselres,  but  to  the  benefit  of 
third  parties ;  to  the  benefit  of  their  com- 
mon offspring,  and  to  the  moral  order  of 
civil  society.  .  .  .  Tliere  are  undoubtedly 
cases  for  which  a  separation  is  provided ; 
but  it  is  lawfully  decreed  by  public  au- 
thority, and  for  reasons  which  the  public 
wisdom  approves."  Evans  v.  Evans,  1 
Hag.  Con.  86,  4  Eng.  £c.  310,  349.  See 
also  McCord's  South  Carolina  Statutes 
at  Large,  Vol.  2,  p.  788  nt  supra. 

•  Wright  V.  Elwood,  1  Curt.  Ec.  662, 
666.  And  see  Cross  v.  Cross,  8  Paige, 
189;  post,  §294. 
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satisfying  the  conscience  of  the  court.  ^  We  are  thus  led  to  a 
question,  often  propounded,  whether  divorce  is  a  — 

§232.  ClvU  or  Criminal  Prooeedins — (A  Mensa  —  NuUlty). — 
In  England,  the  suit  for  divorce  a  mensa  et  thoro  was  always,  in 
the  ecclesiastical  courts,  civil  in  form.^  Yet  a  sentence  of  nullity 
would  be  pronounced,  not  only  in  the  civil  suit  for  it,  but  likewise 
in  a  criminal  prosecution  for  the  incest.'  In  the  latter  proceeding 
it  was  not  essential,  but  customary,  to  specify  the  matter  of 
nullity  in  the  citation.^  In  the  Divorce  Court  of  England,  the 
suit  is  regarded  rather  as  civil  than  criminal.^  Still,  even  in  the 
ecclesiastical  courts,  it  was  sometimes  spoken  of  as  in  effect 
criminal.^ 

§  233.  With  na,  —  suits  for  divorce,  nullity,  and  separation  are 
always  in  the  civil  form.  Still  a  learned  judge  has  said,  that 
^*  regulations  on  the  subject  of  marriage  and  divorce  are  rather 
parts  of  the  criminal  than  of  the  civil  code ;  and  apply,  not  so 
much  to  the  contract  between  the  individuals,  as  to  the  personal 
relations  resulting  from  it,  to  the  relative  duties  of  the  parties, 
and  to  their  standing  and  conduct  in  the  society  of  which  they 
are  members  ;  and  these  are  regulated  with  a  principal  view  to  the 
public  order  and  economy,  the  promotion  of  good  morals,  and  the 
happiness  of  the  community."  ^  On  the  other  hand  it  has  been 
contended,  that  this  remedy  is  purely  a  civil  one ;  and  a  high 
authority  has  well  observed,  that  a  divorce  suit  is  a  private  prose- 
cution, under  the  control  of  the  party  aggrieved,  who  may  avail 
himself  of  it,  or  bar  himself  by  his  own  act^  In  a  statute,  the 
words  — 

§  233  a.  "  CLvH"  "  CriminaL"  —  These  words,  like  many  others, 
are,  when  employed  in  a  statute,  liable  to  be  bent  in  meaning  by 
the  connection  in  which  they  stand,  and  the  subject  to  which 


1  And  see  Wolf  v.  Wolf,  Wright,  248 ; 
HaU  V.  HaU,  3  Swab.  &  T.  U7, 349. 

*  Ayl.  Parer.  44. 

'  Burgeta  v.  Burgess,  1  Hag.  Con.  3S4 ; 
VoL  L  §  110 ;  Shelford  Mar.  &  Diy.  175- 
184. 

*  Chick  V.  Bamsdale,  1  Curt.  Ec.  34; 
Bladcmore  v.  Brider,  2  FhiUim.  369; 
Cleaver  v.  Woodridge,  cited  lb.  362. 

*  Mordaunt  v.  Moncreiffe,  Law  Bep. 
3  H.  L.  Sc  874. 

«  BiUon  V,  DUlon,  8  Curt  Ec.  86, 116. 
7  Sewall,  J.,  in  Barber  v.  Boot,  10 


Mass.  260,  266;  Dorsey  v.  Dorsey,  7 
Watts,  349;  Garrat  v,  Garrat,  4  Yeates, 
244;  Dickinson  v.  Dickinson,  3  Murph. 
327 ;  Pollock  v.  Pollock,  71  N.  Y.  137, 
142.  And  see  O'Bryan  v.  O'Bryan,  13 
Misso.  16,  21. 

B  Chancellor  Kent,  2  Kent  Com.  100; 
aark  V.  Clark,  10  N.  H.  380,  389  ;  Hum- 
phrey V,  Humphrey,  7  Conn.  116;  Delli^ 
berv.DelUber,9Conn.233;  Westbrookv. 
Westbrook,  2  Greene,  Iowa,  598 ;  Herron 
V,  Herron,  16  Ind.  129 ;  Gilbert  o.  Thomas, 
8  KeUy,  575. 
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they  are  applied.  For  example,  an  equity  suit  is  "  civil,"  in  the 
larger  sense  of  the  word,  and  as  it  is  oftenest  employed.^  But 
the  term  "  civil  causes,"  in  the  Georgia  constitution  of  1798,  was 
held  not  to  include  a  suit  in  equity.^  So,  in  a  jurisdictional 
statute,  a  grant  to  a  court  of  authority  over  "  civil "  causes  is  com- 
monly held  to  carry  the  divorce  suit,*  but  it  does  not'  always.* 
Now, — 

§  234.  True  View  —  (Triangular  Action  of  Tort)-  —  In  strict 
phraseology,  and  in  general,  that  only  is  deemed  a  crime  which  is 
punished  by  the  State  in  a  proceeding  in  its  own  name.  Still 
the  strict  rule  is  more  or  less  relaxed.^  In  this  aspect,  it  is  diffi- 
cult to  say  that  a  divorce  suit  is  criminal.  On  the  other  hand,  even 
where  alimony  is  sought,  it  is  not  an  action  on  the  contract  of 
marriage.  It  is  rather  an  action  sounding  in  tort,  for  the  redress 
of  a  private  wrong.^  Sometimes  it  is  followed  by  a  consequence 
partly  penal ;  as,  where  the  divorced  defendant  is  prohibited  re- 
marriage during  the  life  of  the  innocent  party ; '  but  this  does 
not  necessarily  make  the  proceeding  criminal.^  Nor  was  it  ever 
supposed  that  a  sentence  of  divorce  for  adultery  would  bar  an 
indictment  for  the  same  adultery,  under  a  statute  making  it  pun- 
ishable criminally.  Nor  yet  is  it  any  defence  to  a  proceeding  for 
divorce,  that  the  facts  charged  are  punishable  as  crime.^  We 
may,  therefore,  regard  the  divorce  suit  as  a  civil  one,  between 
three  parties,  —  the  government,  the  plaintiff  of  record,  and  the 
defendant  of  record.  What  the  government  does  is,  first,  to  pro- 
tect the  rights  of  persons  not  before  the  court,  but  liable  to  be 
affected  by  the  decree  or  sentence  ;  secondly,  to  guard  the  inter- 
est of  the  public  as  to  its  morals  ;  and,  thirdly  and  chiefly,  to  see 
that  the  status  of  its  subjects,  who  are  the  parties  of  record,  and 
sometimes  their  children,  is  properly  determined  or  established. 
But  it  has  no  interest,  which  it  desires  to  enforce,  to  compel  the 

^  Kramer  v,  Bebman,  9  Iowa,  114;  73.    And  see  Ewing  v.  Ewing,  24  Ind. 

United  States  v.  Cigars,  1  Woolw.  123 ;  468. 

Bison  V.  Cribbs,  1  Dil.  181.    And  see  The  *  1  Bishop  Crim.  Law,  §  82. 

Sute  V,  Bottle  of  Brandy,  48  Vt.  297.  *  See  Vol.  I.  §  16. 

«  Gilbert  v.  Thomas,  3  Kelly,  676;  ^  Dickson  v.  Dickson,  1  Terg.  110; 

Bice  V.  Taryer,  4  Ga.  671,  682.  Vol.  I  §  304  et  seq. 

•  Hurt  V.  Hurt,  2  Lea,  176 ;  Ellis  v.  '1  Bishop  Crim.  Law,  §  32;  Qark  v. 

Hatfield,  20    Ind.    101 ;   Musselman   v.  Clark.  10  N.  H.  380,  390;  Woart  v,  Win- 

Musselman,  44  Ind.  106;  Herron  v.  Her-  nick,  3  N.  H.  473,  481. 

ron,  16  Ind.  129 ;  The  State  v.  Smith,  19  •  Nash  v.  Nash,  1  Hag.  Con.  140,  4 

Wis.  631.  Eng.  £c.  867. 

«  Heatherwick  v.  Heatherwick,  32  HL 
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plaintiff  of  recoid  either  to  bring  the  suit  or  to  prosecute  it  when 
brought;  and  so  he  may  discontinue  it,  or  bar  his  right,  at 
pleasure.^  It  is  a  civil,  triangular  action  of  tort,  in  its  whole 
character  m  generiB?    Hence,  —  ~* 

III.    Consentings  arui  Bargainings  of  the  Parties, 

§  285.  No  Decree  by  Consent  —  (De&ult  —  Pro  ConfeMo).  — 
From  these  principles  it  follows,  that  no  decree  of  nullity,  or  of 
divorce  from  bed  and  board,  or  from  the  bond  of  matrimony,  can 
be  entered  upon  the  mere  consent  or  agreement  of  the  parties ; 
because  they  cannot  bind  the  public.  There  must  be  a  complaint 
in  due  form,  for  a  cause  authorized  by  law,  supported  by  due 
proof.  A  default  does  not,  as  in  other  suits,  supersede  the  neces- 
sity of  proof,  or  lighten  the  burden  of  the  plaintiff  in  establishing 
his  allegations.^  So,  where  the  suit  is  in  equity,  and  the  bill  is  taken 
pro  eonfesso^  every  allegation  must  be  proved,  the  same  as  though 
contested.*    Even  — 

Agreement  as  to  Alimony.  —  The  court  will  not  sustain  an  agree- 
ment concerning  an  incident  like  alimony,  made  by  the  parties  in 
the  course  of  the  proceedings,  until  it  is  found  on  inquiry  to  be 
fair  and  equitable.^    Yet,  — 

1  A  party,  howerer,  cannot  bar  his  Warrender,  2  CI.  &  F.  488,  637 ;  Lord 

own  right  in  a  way  to  conflict  with  pub-  Stowell,  in  Evans  v.  Evans,  1  Hag.  Con. 

lie  policy.    Westmeath  v.  Westmeath,  2  85  note,  4  Eng.  Ec.  810,  388. 
Hag.  £c.  Supp.  1, 116,  4  Eng.  Ec.  288,         *  Palmer  v.  Palmer,  1  Paige,  276 ;  Van 

291 ;  Mortimer  v.  Mortimer,  2  Hag.  Con.  Veghten  v.  Van  Veghten,  4  Johns.  Ch. 

810,  4  Eng.  Ec.  548,  647.    And  see  Vol.  601 ;  Williamson  u.  Williamson,  1  Johns. 

L  §  634,  686.  Ch.  488  ;  Graves  v.  Graves,  2  Paige,  62 ; 

'  Mangels  v.  Mangels,  6  Misso.  Ap.  Barry  v.  Barry,  Hopkins,  118;  Mansfield 
481,484.  Eraser,  after  reviewing  various  v.  Mansfield,  Wright,  284;  Smith  v. 
opinions  on  the  question  whether  the  di-  Smith,  Wright,  643 ;  Hanks  v.  Hanks,  3 
vorce  suit  is  civil  or  criminal,  says :  "The  Edw.  Ch.  460;  Robinson  v.  Robinson,  1 
proper  view  to  take  of  the  objections  to  Barb.  27 ;  Welch  v.  Welch,  16  Ark.  527 ; 
the  right  of  divorce  seems  to  have  been  Scott  v.  Scott,  17  Ind.  809 ;  Robinson  v, 
held  to  be,  to  regard  them,  not  as  arising  Robinson,  16  Mich.  79. 
from  the  will  or  consent  of  the  parties,  *  Hanks  v.  Hanks,  8  Edw.  Ch.  469 ; 
but  as  forming  part  of  the  public  law  of  Kilbom  v.  Field,  28  Smith,  Pa.  194  ; 
the  country,  established  for  the  general  Latham  v,  Latham,  80  Grat.  807 ;  Graves 
good  of  the  community ;  and,  therefore,  v.  Graves,  2  Paige,  62 ;  Robinson  v.  Rob- 
not  subject  to  the  compacts,  express  or  inson,  1  Barb.  27 ;  Hawes  v.  Hawes,  83 
implied,  which  are  entered  into  by  indi-  HI.  286. 

viduals."    1  Eras.  Dom.  Rel.  665.    And         *  Daggett  v.  Daggett,  5  Paige,  609; 

tee  Ferg.  note  (F),p.  881,  3  Eng.  Ec.  498;  Speck  v.  Dausmon,  7  Misso.  Ap.  166 ; 

Ferg.  p.  305,  306,  317,  3  Eng.  Ec  448,  Moon  v.  Banm,  58  Ind.  194;  Adams  v. 

455;  Lord  Brougham,  in  Warrender  v,  Adams,  25  Minn.  72.    And  see  Walliogs- 
voL.  II.                                     14  209 
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Qneations  not  afliDOtiiic  Pnblio  -^  (Comprowiidxig  Suit),  -^  On  qaes* 
tdons  not  affecting  the  interests  of  the  public  in  the  marriage,  the 
parties  may  conduct  their  cause  as  they  please ;  ^  as,  for  example, 
the  wife  authorized  to  sue  as  sole  may  settle  the  suit,^  even  against 
tlie  objection  of  her  solicitor  who  has  not  received  his  fees.  But 
the  court  will  look  into  the  case,  simply  to  see  that  she  has  not 
been  overreached  or  imposed  upon  by  her  husband.^    So  that — 

§  236  a.  'Wife's  Power  over  Svit  —  A  wife  who,  by  law,  is 
authorized  to  bring  or  defend  a  divorce  suit  in  her  own  name,* 
Biay,  by  reason  of  such  authority,  act  in  all  respects  relating 
thereto  as  though  not  under  coverture.  And  her  agreements, 
when  fair  and  fairly  made,  and  not  contrary  to  the  policy  of  the 
law,  will  be  enforced  against  ber.^  But  the  reader  should  care* 
fully  note  the  limits  of  this  proposition.  Her  power  pertains 
simply  to  the  suit,  nor,  in  it,  can  she  do  what  ia  not  competent 
for  the  husband.    Now,  — 

§  236.  Party  cUstingiiifllied  from  Pnblio.  —  In  various  particulars 
a  party  may  bind  himself  in  the  suit,  when  he  cannot  the  public. 
Thus,— 

Defiuilt  -^  (Alimony  —  Coet*  — ^  XhterrogetUig  Witaeeeee).  — *  A  de- 
fault, if  the  court  does  not  take  it  off,  is  conclusive  against  the 
defendant.  He  cannot  have  costs,  though  in  the  public  interest 
the  complaint  against  him  is  dismissed.  Nor  can  a  defaulted  wife 
have  alimony  pendente  lite.  Yet  it  was  held,  that,  after  a  bill  in 
equity  was  taken  against  her  for  confessed,  and  referred  to  a 
master  for  proofs,  she  might  appear  before  him  and  cross-examine 
the  husband's  witnesses  and  produce  witnesses  of  her  own,  at  her 
own  expense,  not  otherwise.^  The  principle  is,  that  the  court, 
in  satisfying  its  conscience,  and  protecting  the  public,  will  receive 
light  from  any  source,  only  not  to  the  undue  burdening  of  itself 
or  the  party.    So,  — 


ford  0.  Wallingsford,  6  Ear.  &  J.  4S5; 
Threewite  v.  Threewits,  4  Des.  660; 
Hooper  v.  Hooper,  1  Swab.  A  T.  603. 
6ee  post,  {  435. 

I  Ante,  §  284. 

>  WU0on  tx.  WUaon,  14  Sim.  406,  1  H. 
L.  Cas.  638;  McCarthy  v.  McCarthy,  36 
Conn.  177. 

«  Kirby  v.  Kirby,  1  Paige,  665.  And 
lee  Anonymous,  5  How,  Pr.  306,  .  An 
agreement  by  counsel  to  compromiae  wa« 
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not  recognized  in  Hay  ward  ».  Hayward, 
1  Swab.  &  T.  333. 

<  Post,  §  302,  304. 

^  Ante,  f  145,  note ;  Hooper  v.  Hooper, 
3  Swab.  &  T.  251;  Stanes  v.  Stanea,  3 
P.  D.  42,  44.  See  Van  Order  o.  Van 
Order,  8  Hon,  315;  StUson  v.  StUson,  46 
Conn.  16. 

•  Perry  v.  Perry,  2  Barb.  Ch.  285.  And 
see  Gfaves  v.  Qraret,  2  Paige,  62 ;  poat, 
S  338,  341. 
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AdniiMloiui  in  PleadingB.  —  A  party  is  bound  bj  admissions  in  his 
pleadings,  and  held  to  the  truth  of  all  his  allegations,  the  same 
in  these  suits  as  in  others*  But  the  public  is  not  ooncluded  by 
them ;  so  that  the  court  may,  and  often  does,  inquire  what  are 
the  real  facts,  behind  the  pleadings.^    But,  — 

§  237.  AdinlsBioiui  and  Waiver  not  affecting  Public  -^  (Prellminariea 
to  Heazing).  —  In  any  objection  not  affecting  the  merits,  the  pub* 
lie  has  no  interests,  and  the  right  to  take  it  may  be  barred  by  a 
pleading.^  Of  this  sort  are  the  various  preliminaries  to  the  hear-* 
ing ;  such  as  concern  the  service  of  process,  waiver  of  service  by 
appearance  and  otherwise,  amendments,^  and  other  like  things. 
These  may  be  governed  by  the  same  judicial  rules  which  subserve 
justice  in  other  causes,  A  contrary  view  appears  to  have  been 
ii^  one  instance  entertained ;  ^  but  it  is  not  probable  this  prece* 
dent  will  be  followed. 

§  237  a.  Prinoiplea  governing  Agreements  abont  Divorce.  — *  Any 
agreement  between  the  parties  to  withhold  facts  or  evidence  from 
the  court,  or  to  influence  its  decision  by  concealment  or  misrepre- 
sentation, is,  as  collusion,^  void.^  But,  as  we  have  seen,^  cover- 
ture is  no  obstacle  to  a  bargain,  by  the  wife,  relating  to  the  con- 
duct or  settlement  of  the  suit.^  Then,  as  to  other  things,  it  is 
not  so  general  a  rule  as  it  is  sometimes  assumed  to  be,  that  a  wife 
cannot  make  a  contract ;  for,  as  to  a  wide  range  of  topics,  she 
may  enter  into  agreements  binding  in  equity  if  not  at  law  ;  ^  and, 
in  the  ecclesiastical  courts,  from  which  we  have  received  our 


1  Saggate  v,  Saggate,  1  Swab.  &  T. 
402;  Prescott  v.  FUher,  22  ni.  890; 
Wagner  a.  Wagoer,  6  Misvo.  Ap.  578; 
Warner  v.  Warner,  4  Stew.  Ch.  226; 
Schmidt  v.  Schmidt,  2  Stew.  Ch.  496; 
lAtham  V.  Latham,  80  Grat.  807. 

*  Johnson  v,  Johnson,  12  Bush,  485; 
Forster  n.  Forster,  3  Swab.  &  T.  144. 
And  see  Bostwick  v,  Perkins,  4  Gki.  47 ; 
Georgia  Railroad,  ftc.  Co.  v,  Harris,  5 
Ga.  527. 

*  Hackney  v.  Hackney,  9  Hnmph.  450; 
Anderson  v.  AnderscHi,  4  Greeni.  100; 
Fishli  V,  Fishli,  2  Litt  a37 ;  Toortelot  v. 
Toiirtek>t,  4  Mass.  506. 

«  Smith  o.  Smith,  Wright,  648.  See 
as  adr^rse  to  this,  Feigley  v.  Feigley,  7 
Hd.  527.  See  also  Spaiford  v,  SpaCford, 
16  Vt.  511. 

»  Ante,  f  28  a. 


*  Speck  V,  Dausmon,  7  Misso.  Ap. 
-165;  Moon  v.  Baum,  58  Ind.  194 ;  Sellon 
V.  Beed,  5  Bia  125;  Adams  v,  Adams,  25 
Mum.  72 ;  mibom  v.  Field,  28  Smith, 
Pa.  194;  Comstock  v.  Adams,  23  Ean. 
518;  Stilson  v.  Stilson,  46  Conn.  15; 
Belden  v.  Munger,  5  Minn.  211 ;  Sterling 
V,  Sterling,  12  Ga.  201 ;  Stoutenburg  v. 
Lybrand,  13  Ohio  State,  228 ;  DourUle  u 
Mernck,  25  WiS;  688 ;  Dutton  v.  Duttoo, 
80  Ind.  452 ;  Muckenborg  v.  Holler,  29 
Ind.  139. 

7  Ante,  §  285, 235  a. 

*  See,  for  rarious  principles  bearing 
upon  this  proposition,  1  Bishop  Mar.  Wo- 
men, §  85-^,  707-784.  And  see  Rowley 
p.  Rowley,  Law  Bep.  1  H.  L.  Se.  68. 

9  1  Bishop  Mar.  Women,  §  716,  719, 
720. 
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divorce  law,  incapacity  from  coverture  is  even  less  regfarded  than 
in  equity,*  Another  principle  is,  that  a  husband  or  wife  may 
release  the  right  of  divorce  for  an  offence  which  the  other  has 
committed.^  Such  is  the  common  case  of  condonation.^  The 
public  has  no  interest  to  forbid  this ;  for  it  is  an  act  in  support  of 
marriage.  An  agreement  to  live  in  separation,  or  to  be  divorced, 
which  is  void,*  is  in  derogation  of  marriage.     To  illustrate, — 

§  288.  Fornishing  Xhrldanoe,  &o.  —  One  demanding  a  divorce  is 
not  obliged  to  reject  all  facilities  offered  by  the  other  party  about 
the  evidence,  where  the  complaint  is  real  and  just.  Tet  further 
steps  sometimes  lead  to  a  different  result.^  In  Connecticut,  after 
a  husband  had  committed  adultery  and  contracted  venereal  dis- 
ease, he  and  the  wife  covenanted,  through  the  intervention  of  a 
trustee,  that  they  would  dissolve  as  far  as  they  could  the  obliga- 
tions of  the  marriage  ;  that  he  would  provide  for  her  a  separate 
maintenance,  and  she  should  be  no  further  chargeable  to  him ; 
and  that,  seeing  he  had  offended,  as  above  stated,  he  would  furnish 
money  and  testimony  to  procure  a  divorce,  she  instituting  the 
necessary  proceedings,  to  be  under  his  direction.  And  the  ma- 
jority of  the  Supreme  Court  of  Errors  held  this  agreement  to  be 
fraudulent  and  void  as  tending  to  mislead  the  court,  and  inter- 
fere with  the  administration  of  justice.  All  were  of  opinion, 
that,  had  it  been  to  procure  false  testimony,  or  impose  upon  the 
court,  it  would  have  been  void.  But  the  dissenting  judges  con- 
tended, that  no  fraud  appeared  in  the  facts  of  this  case  ;  that,  it 
being  the  duty  of  the  husband  to  furnish  his  wife,  who  had  no 
money,  with  the  means  to  procure  a  divorce,  and  afterward  to  pay 
her  alimony,  there  was  no  fraud  in  his  promising  what  he  was  un- 
der a  legal  duty  to  perform  ;  and  that,  the  object  of  placing  the 
control  of  the  divorce  suit  in  his  hands  having  been  merely,  as 
shown  in  the  evidence,  to  prevent  the  fact  of  his  having  had  the 
venereal  disease  appearing,  there  was  no  imposition  upon  the 
court  in  the  omission  of  an  incident  which  could  not  influence 
the  result,  the  other  proofs  being  ample.  It  was  not  denied, 
that  a  suit  for  divorce,  got  up  solely  by  the  defendant,  under  his 


1  And  see  post,  §  302,  732,  730.  •  Ante,  $  62. 

3  Rowley  v.  Rowley,  Law  Rep.  1  H.         «  Vol.  I.  §  031, 034-637 ;  ante,  §  235. 
L.  Sc.  63,  3  Swab.  &  T.  838,  4  Swab.  &         •  Ante,  §  28  a. 
T.  137 ;  Gipps  v.  Qipps,  8  Swab.  &  T. 
116. 
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own  control  and  for  his  own  benefit,^  would,  on  this  fact  appear- 
ing, be  dismissed.^    Again,— 

§  289.  Not  to  defend.  —  No  harm  will  come  to  the  plaintiff 
simply  from  the  defendant,  of  his  own  choice,  making  no  de- 
fence.^ But  a  bargaining  that  there  shall  be  no  defence  is  not 
permissible.  And  no  promise,  founded  on  such  an  undertaking, 
can  be  enforced.^  Even  an  agreement  between  a  hi^band  and 
the  overseers  of  the  poor  of  a  town  by  which  his  wife  is  supported 
as  a  pauper,  that  the  town  will  not  oppose  his  divorce  proceeding 
has  been  adjudged  void  as  against  public  policy.  Sawyer,  J., 
said,  that  the  principle  on  which  Sayles  v.  Sayles  ^  was  decided 
applies  here.  "  That  was  the  case  of  a  promissory  note,  given  in 
consideration  of  the  libellee's  forbearing  to  claim  alimony  out  of 
the  estate  of  the  libellant,  when  the  ground  for  claiming  it  was  such 
as  would  constitute  a  defence  to  the  libel.  .  .  .  This  was  a  fraud 
upon  the  law,  the  policy  of  which  was  to  guard  and  uphold  the 
marriage  relation  with  a  watchful  vigilance."  ^ 


IV.    Ooi\fes8i(m8  in  Evidence. 

§  240.  Dootrine  defined.  —  The  teachings  of  this  sub-title, 
like  those  of  the  last,  are  simply  resiilts  from  the  fundamental 
principle  of  the  chapter,^  that  the  public  constitutes  a  third  party 
in  every  divorce  suit.  And  the  doctrine  here  is,  that  no  decree 
or  sentence  of  divorce,  separation,  or  nullity  can  be  founded  on 
the  sole  evidence  of  the  confessions  of  the  defendant  out  of  court. 
That  there  can  be  none  on  his  confessions  in  coui*t  we  have 
already  seen.^ 

Anoient  Common  Law.  —  That  there  can  be  no  divorce  on  confes- 
sion has  always  been  the  rule  of  the  common  law.    For  when  par- 


1  Ante,  §  28  a,  29. 

•  Goodwin  v.  Goodwin,  4  Day,  848. 
And  see  Doarille  p.  Merrick.  26  Wis.  688. 

s  Ante,  §  28  a. 

«  Kilbom  V.  Field,  28  Smith,  Pa.  194; 
Stontenburg  v,  Lybrand,  13  Ohio  State, 
228 ;  Belden  v.  Munger,  6  Minn.  211 ; 
Yiwr  V.  Bertrand,  14  Ark.  267. 

•  Sayles  v,  Sayles,  1  Fost.  N.  H.  312. 

•  Weeks  v,  HiU,  88  N.  H.  199,  204. 
B'ot  to  bring  Bnlt. — As  to  the  effect  of 
an  agreement  not  to  bring  a  suit  to  avoid 
a  Toidable  marriage,  see  Westby  v,  West- 


by,  1  Connor  &  Lawson,  637 ;  where  the 
Chancellor,  after  the  death  of  one  of  the 
married  parties,  refused  to  set  aside  such 
an  agreement,  which  had  been  entered 
into  twenty  years  before,  and  acted  upon 
subsequently.  As  to  agreeing  to  discon- 
tinue a  divorce  suit.  Sterling  v.  Sterling, 
12  Ga.  201.  And  see  ante,  §  237  a.  See 
also  Ratclifl  v.  Ratcliff,  1  Swab.  &  T. 
467;  Lloyd  v.  Lloyd,  1  Swab.  &  T.  667. 

f  Ante,  §  230. 

>  Ante,  §  236. 
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ties  who  had  lived  together  in  wedlock  sixteen  years  were  proceed- 
ing in  the  Spiritual  Court  collusively,  on  the  false  allegation 
of  incest,  to  dissolve  their  marriage  and  bastardize  their  chil- 
dren, —  "  they  both  appear  and  confess  the  matter,  upon  which  a 
sentence  of  divorce  was  to  pass,"  —  the  court  of  King's  Bench 
deemed  this  to  be  unlawful,  and  a  proper  subject  for  prohibition.^ 

§  241.  Oanon  Law.  —  The  same  also  is  the  rule  of  the  canon 
law,  founded  on  a  decretal  epistle  of  Pope  Celestine  III.,  and  ex- 
pressly renewed  by  the  canons  of  1597.  "  Atid  how  great  need,*' 
says  Gibson,  ^'  there  was  of  such  a  prohibition,  will  appear  to  any 
one  who  shall  consult  the  ancient  acts  of  courts  before  those 
times ;  and  see  there  how  common  it  was  to  pronounce  separa- 
tions upon  the  solo  confessions  of  the  parties,  and  how  numerous 
the  separations  were,  so  long  as  that  continued  to  be  the  rule."  ^ 
Since  1603,  in  England  (not  inquiring  whether  the  Divorce  Act 
has  wrought  any  change'),  the  question  has  depended  on  the 
106th  Canon  of  that  date,  in  the  following  words :  "  Forasmuch 
as  matrimonial  causes  have  been  reckoned  and  reputed  among 
the  weightiest,  and  therefore  require  the  greater  caution  when 
they  come  to  be  handled  and  debated  in  judgment,  especially  in 
causes  wherein  matrimony,  having  been  in  the  church  duly  solem- 
nized, is  required  upon  any  suggestion  or  pretext  whatsoever  to 
be  dissolved  or  annulled,  we  do  strictly  charge  and  enjoin,  that, 
in  all  proceedings  in  divorce  ^  and  nullities  of  matrimony,  good 
circumspection  and  advice  be  used,  and  that  the  troth  may  (as 
far  as  is  possible)  be  sifted  out  of  the  depositions  of  witnesses, 
and  other  lawful  proofs  and  evictions,  and  that  credit  be  not 
given  to  the  sole  confession  of  the  parties  themselves,  however 
taken  upon  oath,  either  within  or  without  the  court."  * 

With  xM,  —  this  canon  is  in  spirit  and  effect,  probably  in  letter, 
common  law,  our  courts  having  uniformly  proceeded  upon  its 
principles.^    And  some  of  the  States  have  incorporated  the  sub- 


1  Collet's  Case,  2  Mod.  314,  T.  Jones, 
2ia 

*  Gibs.  Cod.  446 ;  Cobbe  9.  G&rston, 
Ullward,  629,  637. 

*  Vol.  I.  §66;  post,  §246. 

^  This  applies  as  well  to  separationB  a 
merua  as  to  dirorces  a  vincuio,  Noyerre  v, 
Noverre,  1  Rob.  Ec.  428,  436;  SaToie  v. 
Ignogoso,  7  La.  281 ;  Sawyer  v.  Sawyer, 
Walk.  Mich.  48 ;  aote,  §  226.    And  see 
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obserrations  of  Lord  Stowell,  in  Mor- 
timer V.  Mortimer,  2  Hag.  Con.  310, 316, 
4  Eng.  £c  643,  646. 

•  Pojrnter  Mar.  ft  Diy.  838;  Gibs. 
Cod.  446;  see  Vol.  L  §  61.  Collet's 
Case  was  about  the  year  1670 ;  so  that 
what  the  spiritual  courts  are  represented 
in  it  as  proposing  was  as  much  against 
their  own  law  as  the  common  law. 

•  Gould    V.    Gould,  2    Aikens,   180; 
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stance  of  it  into  their  statutes.  Yet  in  two  or  three  of  the  States, 
legislation  has  established  for  the  courts  a  more  rigid  rule.^ 

§  242.  AdttiiBsibie.  —  Obviously,  neither  the  canon  nor  the 
reason  of  the  rule  excludes  the  evidence  of  the  confessions.  The 
interest  of  the  community,  or  government,  described  in  this  chap- 
ter as  a  third  party  ^  in  the  suit,  extends  merely  to  the  establish- 
ing of  the  truth,  not  to  the  raising  of  technical  objections.^ 
Hence  they  are  admissible.^    But,  — 

Hot  ftiont  ad^qiuit*.  —  If  confessions  were  alone  sufficient,  the 
marriage  would  be  placed  at  the  will  of  the  parties,  in  frustration  of 
the  entire  policy  of  the  law.^  And,  as  Dr.  Lushington  once  ob- 
served, ^^  no  tribunal  is  to  be  trusted  with  the  power  to  determine 
that  which  is  impossible ;  namely,  whether  such  a  confession  be 
genuine  or  false.  StiU,  it  is  evidence  of  the  highest  character ; 
and  I  well  recollect,  in  the  case  of  Mortimer  t;.  Mortimer,^  it  was 
strongly  relied  on  by  Lord  Stowell.  There  must  be  other  evidence, 
then ;  though  I  am  not  aware  of  any  case  in  which  the  quantum  or 
deicription^  as  auxiliary  to  a  confession,  has  been  the  subject  of 
discussion.*'  ^ 

§  242  a.  Rojaotliii^  when  not  Volimtaiy.  —  The  rule  of  criminal 
evidence  is  familiar,  that  the  court  will  not  receive  a  confession 
if  made  under  circumstances  showing  it  not  to  be  voluntary,  but 

Washbnni  v.  Washburn,  6  N.  H.  195;  on  oonfeseion  alone.  Yet  where  it  is  full, 
Baxter  v  Baxter,  1  Mass.  346 ;  Betts  v,  confidential,  relevant,  free  from  suspi- 
Betts,  1  Johns.  Ch.  Id7 ;  Montgomery  v.  cion  of  collusion,  and  corroborated  by 
Montgomery,  3  Barb.  Ch.  132;  Devan-  circumstances,  it  is  ranked  with  the 
baghv.Deranbagb,  6  Paige,  664;  Holland  safest  proofs."  Matcliin  v.  Matchin,  6 
V,  Holland,  2  Mass.  164;  Clutch  v.  Clutch,  Barr,  832,  337.  "  A  species  of  evidence 
Sazton,  474;  Scott  v.  Scott,  17  Ind.  309;  of  the  highest  kind,  provided  always 
True  V.  True,  6  Minn.  468;  White  v,  that  it  is  accompanied  with  certain  re- 
White,  46  N.  H.  121;  Wood  p.  Wood,  2  quisites,  —  first,  undoubted  proof  that  the 
Brewi.  447 ;  Craig  v.  Craig,  31  Texas,  208;  admissions  were  made ;  second,  that  the 
Woolf oik  V.  Woolfolk,  63  Ga.  061 ;  Lyon  expressions  were  clear  and  distinct ;  and, 
V.  Lyon,  62  Barb.  138;  Succession  of  third,  that  the  admissions  were  sincere." 
Weigel»  18  La.  An.  49.  Dr.  Lushington,  in  Stone  v.  Stone,  3 
1  Post,  §  260.  Notes  Cas.  278,  286 ;  Betts  v,  Betts,  1 
<  Ante,  §  231.  Johns.  Ch.  197 ;  Williams  v,  Williams,  1 
'  Ante,  I  237.  Hag.  Con.  299,  4  Eng.  £c.  416,  417.    See 

*  Cases  cited  to  the  last  section  and  also  Lord  Brougham,  in  Creagh's  Di- 
subsequent  ones  to  this;  Bichardaon  t;.  vorce  Bill,  82  Leg.  Obs.  91 ;  Harris  v. 
BicfaardM)n,  60  YU  119.  Harris,  2  Hag.  Ec.  876,  409,  4  Eng.  Ec. 

*  Holland  v.  Holland,  2  Mass.  164.  160, 176.    But  see  Hansley  o.  Hansley, 

*  Mortimer  v.  Mortimer,  2  Hag.  Con.  10  Ire.  606.    And  see  post,  f  248. 

810,  4  Eng.  Ec.  643.  In  a  Pennsylvania  7  Noverre  v.  Koverre,  1  Bob.  Ec.  428, 
oase,  Gibson,  C.  J.,  said:  " It  is  a  rule  of  440 ;  Armstrong  ».  Armstrong,  82  Missis, 
policy  not  to  found  a  sentence  of  divorce    279, 288. 
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prompted  by  hope  or  fear.*    A  practice  like  this  would 
contrary  to  the  reasons  which  govern  the  present  topic,  : 
some  instances  it  would  be  highly  promotive  of  justice.^    ^ 
books  disclose  no  such  general  practice.    A  New  York 
once  held,  that^  if  a  husband  by  fraud  and  duress  obtain 
his  wife  a  written  confession  of  adultery,  then  comme: 
divorce  suit  for  it,  equity  will  enjoin  him  from  using  the  c 
sion  in  the  suit.'    In  New  Jersey,  a  confession  of  adulter 
cured  unfairly,  and  made  without  a  full  understanding  of  it: 
and  effect,  was  regarded  as  of  no  weight,  though  in  writii 
sworn  to  before  an  officer  qualified  to  administer  oaths.^ 
over,  there  are  to  be  observed  various  — 

§  243.     Cautions  in  oonsiderlng  Confession.  —  A  court 
look  carefully  to  see,  that  what  is  testified  to  does  really  a 
to  a  confession.*  '  Then,  — 

Differing  "Weight  —  (NuUily  Suit).  —  The  weight  to  be 
a  confession  will  greatly  vary  with  the  cases.     When  p 
connected  with  other  facts,  it  may  be  entitled  to  the  very 
regard.^    On  th&  other  hand,  we  have  just  seen  that  in  special 
circumstances  it  may  dwindle  in  weight  to  nothing.    In  a  nullity 
suit,  to  declare  a  marriage  had  under  due  formalities  void  from 
the  beginning,  admissions  concerning  it  by  the  defendant  are  gen- 
erally received  with  particular  caution;''   though,  even  in  this 
suit,  they  will  sometimes  be  accorded  considerable  weight.®    Dr. 
Lushington  indeed  went  so  far  in  a  case  of  nullity,  where  thq 

1  1  Bishop  Crim.  Proc^d.  dd  ed.  §  1217  and  in  this  case  there  can  be  none,  no 

et  seq.  eyidence  can  be  stronger,  and  in  England 

s  And  see  post,  §  249.  has  been  repeatedly  admitted  in  circam- 

s  Callender  v.  Callender,  63  How.  Fr.  stances  much  less  strong."    Fallerton  v. 

864.  FuUerton,  11  Scotch  Sess.  Cas.  dd  ser. 

«  Derby  v,  Derby,  6  C.  E.  Green,  86.  720,  721.    How  Ckmfeasion  appUed.^ 

'  Stone  V.  Stone,  3  Notes  Cas.  278, 286,  A  confession  in  general  terms  ¥riU  apply 

291;  Tucker  r.  Tucker,  11  Jnr.  893,  6  to  aU  times  and  places  at  which  the 

Notes  Cas.  458 ;  Harris  v,  Harris,  2  Hag.  proofs  show  the  offence  might  haye  been 

£c.  376,  4  Eng.  Ec.  160 ;  Williams  v.  committed.    Burgess  v.  Burgess,  2  Hag. 

Williams,  1  Hag.  Con.  299,  4  Eng.  Ec.  Con.  223,  227,  4  Eng.  Ec.  627,  629.    But 

415 ;  Robinson  v,  Robinson,  1  Swab.  &  T.  a  confession  may  be  in  terms  to  only  a 

■362 ;  Garrett  v.  Garrett,  12  Ind.  407.  part  of  what  is  charged.    The  State  t;. 

>  Ante,  §  242  and  note ;  Jones  v.  Jones,  Libby,  44  Maine,  469,  479. 
2  C.  E.  Green,  351,  362.    In  a  Scotch         ?  Searle  v.  Price,  2  Hag.  Con.  187, 4 

case,  it  was  observed :  "  The  only  ground  Eng.  Ec.  624;  Wright  v.  El  wood,  1  Curt 

«B  which  the  confession  of  the  defender  Ec.  662,  066 ;  Cross  u.  Cross,  8  Paige, 

can  be  excluded  in  such  a  case  is  the  139 ;  post,  §  294. 

danger  or  element  of    collusion.     But        ^  Harrison  v.  Harrison,  4  Moore  P.  C. 

mhexe  there  is  no  room  for  that  element,  96 ;  post,  §  246,  note. 
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alleged  defect  was  the  undue  publication  of  banns,  as  to  say: 
^^  I  place  very  little  confidence  in  these  subsequent  declarations ; 
and  I  think  a  grave  doubt  may  be  entertained,  whether  such  sub- 
sequent declarations,  in  a  case  of  this  kind,  made  long  after  the 
marriage,  are  admissible  as  evidence ;  because,  in  these  cases,  one 
party  or  the  other  might  by  admissions  affect  the  status  of  other 
parties,  by  reason  that  the  interests  of  the  parties  in  the  cause 
are  not  confined  to  themselves,  but  extend  to  their  children  and 
to  the  public.  The  declaration  of  the  wife  may  by  possibility 
be  evidence  against  the  husband,  or  vice  versa;  but,  where  it 
affects  the  children,  I  doubt  whether  such  declarations  could  be 
received."  * 

§  244.  Aooompanying  Bvldanoe. — ^This  rule  concerning  confes- 
sions is  interpreted  by  its  reason ;  which  is,  we  have  seen,  to 
prevent  collusion,  or  what  actually  happened  before  its  adoption  ; 
namely,'  the  obtaining  of  divorces  where  the  grounds  for  them 
did  not  exist.^  Consequently  the  accompanying  evidence  may 
be  either  such  as,  like  them,  tends  directly  to  prove  the  issue,  or 
such  as  simply  negatives  collusion.^ 

§  245.  Adding  to  Confesaion  mere  Absence  of  CoUuBlon.  — 
Whether  evidence  showing  only  the  absence  of  collusion  is,  when 
joined  to  the  confession,  legally  suflBcient  for  divorce,  or  whether 
there  must  always  be  other  testimony  directly  to  the  fact  in  con- 
troversy, is,  speaking  of  the  English  law  anterior  to  the  Divorce 
Act,  a  question  not  apparently  settled  in  England,  though  the 
sufficiency  of  the  former  is  distinctly  implied  in  some  of  the  cases.^ 

1  Brealy  v,  Beed,  2  Curt  Ec.  888,  843,  «  HarriBon  v.  Harrison,  4  Moore,  P.  0. 
7  Eng.  Ec.  828,  880.  And  see  Cobbe  v.  96, 103.  Clearly  the  corroborating  evi- 
Garston,  Milward,  629,  where  Dr.  Rad-  dence  hi  this  case  showed  only  the  sin- 
cliff  held  that  the  admiBsions  of  the  de-  cerity  of  the  confession,  and  the  conse- 
fendant  are  admissible  in  a  nullity  suit,  quent  absence  of  collusion.  The  suit 
yet  are  entitled  to  but  little  weight.  See,  was  for  nullity  by  reason  of  the  husband's 
howerer,  post,  §  245,  note.  impotence.    The  examination  of  the  lady 

a  Ante,  §  241 ;  Tucker  ».  Tucker,  11  (see  8  Curt  Ec.  16,  7  Eng.  Ec.  369,  where 

Jur.  893,  5  Notes  Cas.   468 ;    Owen  v.  the  case  as  it  stood  before  the  Consistory 

Owen,  4  Hag.  Ec.  261;  Tewksbury  v.  Court  of   London  is  reported)  elicited 

Tewksbury,  4  How.  Missis.  109 ;  Sawyer  nothing  satisfactory ;  and  the  "  eyidence 

V.  Sawyer,  Walk.  Mich.  48,  where  it  was  of  Mrs.  Dolphin,"  mentioned  in  the  latter 

considered  that  the  amount  of  eridence  report,  is  probably  what  is  alluded  to  in 

required  to  corroborate  a  confession  ra-  the  following  passage.    In  giving  judg- 

ries  with  the  danger  of  collusion ;  Shel-  ment  in  the  Court  of  Privy  Council  for 

lord  Mar.  &  Dir.  412;  Burgess  v.  Bui^  divorce,  confirmatory  of  the  rulings  in 

:                   gess,  2  Hag.  Con.  228,  4  Eng.  Ec.  627.  the  Consistory  Court  and  the  Court  of 

s  Ante, §80.  Arches,  Lord  Brougham  said:  "It  has 
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With  US,  it  has  been  adjudged  adequate.  For  example^  where  a 
wife  was  proceeding  for  a  divorce  a  vinculo  because  of  the  adul- 
tery of  her  husband,  who  had  been  absent  from  her  and  the  State 
fourteen  years,  a  penitential  letter  from  him  to  her,  asking  for  a 
reconciliation^  and  acknowledging  that  he  had  been  living  with 
another  woman  by  whom  he  had  five  children,  was  accepted  as, 
under  circumstances  thus  negativing  collusion^  adeqately  estab- 
lishing the  adultery.^  And  the  like  has  been  held  under  other 
atid  similar  circumstances.'  In  another  case  the  facts  appearing 
Were,  that  the  alleged  particeps  criminis  went  late  to  the  house 
where  the  defendant  wife  was  residing,  her  husband  being  at  sea, 
and  remained  there  about  half  an  hour.  The  next  morning  she 
seemed  to  be  in  distress  ;  said  this  person  had  been  to  the  house, 
and  she  had  committed  a  great  sin.  When  her  husband  re*- 
tumed,  she  confessed  to  him,  before  witness,  that  she  had  com- 
mitted adultery  then.  The  evidence  was  deemed  sufficient.^ 
Indeed,  the  circumstances  under  which  the  confession  was  shown 

been  insisted  by  the  counsel  for  the  ap-  and  him,  after  she  was  turned  off  hy  her 
pellant,"  the  husband,  who  was  the  orig-  husband ;  jet  these  were  held  amplj 
inal  defendant,  "  that  the  confession  of  sufficient  to  sustain  the  confession.  See 
non-consummation  is  not  sufficient  to  sat-  also  Grant  v.  Grant,  2  Curt.  Ec.  16,  7 
isfy  the  106th  Canon,  and  that  there  must  Eng.  £c.  3 ;  Owen  v.  Owen,  4  Hag.  Ec. 
be  some  extrinsic  proof,  and  for  that  pur-  261 ;  Deane  v.  Deane,  12  Jur.  63 ;  Morti- 
pose  proof  hy  inspection  Is  said  to  be  mer  r.  Mortimer,  2  Hag.  Con.  810, 4  Eng. 
essential.  Their  lordships  give  nd  opin-  Ec.  543 ;  Shuldham's  Dirorce  Bill,  12  CI. 
ion  on  this  construction  of  the  canon ;  &  F.  363.  It  has  been  deemed  important 
for,  if  adminicular  proof  is  requisite,  they  to  establish  the  identity  of  the  parties  by 
think  the  circumstance  of  the  appellant's  other  eridence  than  confessions.  Searle 
having  taken  a  legal  opinion  of  the  validity  of  v.  Price,  2  Hag.  Con.  187. 
the  marriage,  which  he  admits  in  his  an-  ^  Billings  v,  Billings,  11  Pick.  461. 
swer,  coupled  with  the  confession  of  non-  *  Harman  v,  BicLeland,  16  La.  26. 
consummation,  and  the  refiteal,  in  the  fitrti  Yet  In  Clutch  v.  Clutch,  Saxton,  474,  It 
insfrffioe,  to  undergo  inspection,  is  sufficient  appearing  that  the  defendant  had  told 
extrinsic  proof ;  and,  being  satisfied  that  the  witness  he  had  yenereal  disease  Con- 
there  is  no  collusion  between  the  parties,  tracted  in  New  York,  and  a  physidaa 
they  affirm  the  decree  of  nullity."  In  named  was  attending  him ;  thla,  standing 
Noverre  v,  Norerre,  1  Rob.  Ec.  488,  the  alone,  was  rery  properly  adjudged  inad* 
eridence,  aside  from  the  wife's  confes-  equato.  But  the  court  remarked,  that 
sion,  went  no  further  than  to  show  es^  confessions  "  are  nerer  held  sufficient 
treme,  not  indecent,  familiarities  with  her  without  strong  corroborating  circnm- 
alleged  paramour,  and  ample  opportuni-  stances."  Hansley  v,  Hansley,  10  Ire. 
ties.  In  Tucker  v.  Tucker,  11  Jur.  803^  606,  a  North  Carolina  case,  goes  almost 
no  familiarities  were  prored ;  but  there  to  the  extent  of  holding  confessions  alti^ 
was  the  reception  by  the  wife,  from  the  gether  inadmissible.  Bee  as  to  the  Scotch 
alleged  paramour,  of  a  letter  which  she  doctrine,  ante,  f  243,  note, 
had  not  read,  and  could  not  know  the  *  Tewksbury  v.  Tewksbufy,  8  Dan* 
contents  of ;  together  with  a  meeting,  Abr.  810. 
not  shown  to  be  criminal,  between  her 
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to  have  been  made ;  ^  also  the  mere  fact,  appearing  in  the  case, 
that  the  snit  was  plainly  adverse  in  its  character,  and  seriously 
resisted,^ — have  been  severally  held  to  so  establish  the  absence 
of  collusion  as  to  authorize  divorce,  with  no  evidence  more 
direct,  outside  the  confession.  Further,  of  course,  the  doctrine 
cannot  go. 

§  246.  ITtider  BngUsh  DiTotoe  Aot  —  The  statute  which  in  Eng- 
land established  the  Divorce  Court  provided,  that  "  the  rules  of 
evidence  observed  in  the  superior  courts  of  common  law  at  West- 
minster shall  be  applicable  to  and  observed  in  the  trial  of  all 
questions  of  fact  in  the  court."  •  Thereupon  it  was  laid  down 
by  the  judges,  yet  in  a  case  wherein  the  confessions  were  deemed 
not  to  be  sufficiently  clear  and  certain,  that,  in  the  words  of 
Cockbum,  C.  J.,  *^  as  this  court  is  not  a  court  of  ecclesiastical 
jurisdiction,  nor  bound  in  cases  of  divorce  a  vinculo  by  rules  of 
merely  ecclesiastical  authority,  it  is  at  liberty  to  act,  and  bound 
to  act,  on  any  evidence  legally  admissible,  by  which  the  fact  of 
adultery  is  established ;  and  if,  therefore,  there  is  evidence,  not 
open  to  exception,  of  admissions  of  adultery  by  the  principal 
respondent,  it  would  be  the  duty  of  the  court  to  act  on  such 
admissions,  although  there  might  be  a  total  absence  of  all  other 
evidence  to  support  them."  *  These  observations,  the  reader  will 
notice,  are  not  decision,  but  dictum.  An  English  court,  proceed* 
ing  on  the  common-law  rules  of  evidence,  would  hardly,  on  re- 
flection, decline  giving  effect  to  the  common  law  as  it  stood  before 
the  canon  was  made,  and  of  which  it  was  only  confirmatory ;  ^ 
while  yet,  if  the  ecclesiastical  judges  should  be  deemed  to  have 
erred  in  some  of  their  interpretations,  they  might  not  herein  be 
I  followed.    In  a  subsequent  case,  wherein  this  one  was  cited,  the 

court  did  not  carry  the  doctrine  beyond  what  is  above  set  down 
as  the  better  American  rule.  The  suit  was  for  dissolution  on  the 
ground  of  the  wife's  adultety,  and  the  only  evidence  of  it  con- 
sisted of  written  and  verbal  admissions  by  her,  and  the  paramour's 
verbal  admissions,  he  being  co-respondent  in  the  cause.  But  the 
court  was  satisfied  from  the  circumstances  attending  the  admis- 
sions, and  from  the  wife's  conduct  at  the  time  of  making  them 

»  Tewksbury  v.  Tewksbury,  supra.  *  20  ft  21  Vict.  c.  86,  §  48 ;  Vol.  L 

<  Vance  v.  Vance,  8  Greenl.  182.  And  §  66,  note, 
see  Baker  v.  Baker,  13  Cal.  87.    Bat  see         ^  Robinson  v.  Robinson,  1  Swab.  &  T. 

dictum  in  McCulloch  v.  McCulloch,  8  862,  S9a 
!                   Blackf.  60.  •  Ante,  §  240, 241. 
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and  afterward,  that  they  were  genuine,  and  there  was  no  collu- 
sion. The  divorce  was  granted.  Lord  Penzance  observing :  "  The 
case  cited  is  an  authority  for  the  proposition,  that  the  court  may 
act  on  the  admissions  of  the  wife  although  they  are  not  supported 
by  any  other  evidence.  But  I  entirely  concur  with  the  observa- 
tions of  the  Lord  Chief  Justice  as  to  the  great  danger  of  relying 
entirely  upon  such  admissions.  In  each  case  the  question  will 
be,  whether  all  reasonable  ground  for  suspicion  is  removed.  I 
think  that  all  reasonable  ground  for  suspicion  is  removed  in  this 
case.  The  mode  in  which  the  admission  was  first  made  to  Mi-s. 
Padfield,  who  brought  the  charge  against  the  respondent  for  a 
purpose  of  her  own,  the  conduct  of  the  respondent  at  the  time, 
and  her  subsequent  conduct,  followed  up  by  the  letters  which 
she  wrote  from  Southampton,  take  away  all  reasonable  ground 
for  suspecting  that  this  is  not  a  genuine  case."  ^ 

Under  Arkanaaa  Statute.  —  It  was  provided  in  this  State,'  that 
^^  like  process  and  proceedings  shall  be  had  in  divorce  cases  as  Eire 
had  in  other  cases  on  the  equity  side  of  the  court."  Still  a  di- 
vorce would  not  be  granted  on  a  bill  taken  pro  confesso^  without 
evidence  to  establish  the  offence  charged.^ 

§  247.    Ezamining    Party    to    ConfeBalona  —  Negative   Isana.  — 

We  are  told,  that,  in  England,  under  the  former  ecclesi- 
astical procedure,  "  to  prevent  fraud  in  these  cases,  the  practice 
is  for  the  judge  (all  persons,  especially  the  husband,  being  re- 
moved apart)  to  examine  the  woman  as  to  the  truth  and  cause  of 
her  confession,  and  to  ascertain  the  truth  by  all  other  lawful  ways 
and  means.  If  there  be  fraud  or  deceit,  or  a  probable  suspicion 
of  it,  a  sentence  of  divorce  will  not  be  granted,  unless  the  adul- 
ter)' be  otherwise  satisfactorily  proved."  ^  Under  this  practice  also, 
it  seems,  the  defendant  was  required  to  present  a  negative  issue, 
denying  the  charge ;  and  the  court  was  almost  bound  to  reject 
an  affirmative,  but  he  could  not  be  compelled  either  to  give  in  a 
plea  or  to  administer  interrogatories.^  Still,  whenever  a  fair 
case  was  made  out,  the  relief  was  granted.^  On  no  principle  of 
general  law  can  one  be  compelled  to  plead  negatively  to  an  alle- 
gation which  he  does  not  in  fact  deny.    And  this  peculiarity  is 

1  Williams  9.  Williams,  Law  Bep.  1         «  See  ante,  §  221. 
P.  &  M.  29,  81.  ^  Crewe  v,  Crewe,  8  Hag.  Ec.  128, 181i 

s  Welch  V.  Welch,  16  Ark.  627.  6  Eng.  £c.  45,  49. 

"  Shelford  Mar.  &  Diy.  411 ;  Conset, 
280.    See  Oaghton,  tit.  218. 
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explained  by  Coote,  who  says,  that,  on  the  admission  of  the  libel, 
*^  the  proctor  for  t^e  defendant  is  bound  by  the  canon  to  give  a 
negative  issue,  in  order  to  prevent  the  possibility  of  the  parties 
colluding  to  deceive  the  court."  *  No  practice  like  this  seems 
ever  to  have  prevailed  in  our  American  courts. 

§  248.  In  Brief; —  while  confessions  should  in  these  cases  be 
received  with  caution,  and  be  carefully  weighed,  —  and  while 
sometimes  they  will  be  entitled  to  little  or  no  consideration,^  — 
**  where  there  is  less  danger  of  collusion,  or  it  could  not  be  prac- 
tised so  easily,  the  corroborating  facts  and  circumstances  need 
not  be  of  so  decisive  a  character.  •  .  •  Where  the  circumstances 
of  the  case  are  such  as  to  repel  all  suspicion. of  collusion,  and 
leave  in  the  mind  of  the  court  no  doubt  of  the  truth  of  the  con- 
fessions, it  should  act  accordingly."  ^  Still,  however  absolutely 
all  suspicion  of  collusion  is  repelled,  the  other  circumstances 
of  a  case  may  render  an  apparent  confession  unsatisfactory  and 
inadequate.*    Thus,  — 

§  249.  Confassing  for  a  Pnrpoae.  —  If,  under  the  facts  of  the  par- 
ticular case,  it  af&rmatively  appears  that  there  was  a  collateral 
purpose  which  the  confession  was  meant  to  serve,  it  should  have 
little  or  no  weight.*  Upon  this  principle  proceed  some  observa- 
tions by  Scott,  J.,  in  the  Missouri  court :  '^  None  of  the  grounds 
relied  on  for  a  divorce  are  supported  by  any  other  evidence  than 
the  expressed  and  implied  admissions  of  the  defendant,  made  at  a 
time  and  under  circumstances  which  show,  that,  as  his  object 
was  a  reconciliation  with  his  wife,  he  deemed  it  more  advisable  to 
acquiesce  in  her  accusations  than  to  alienate  her  by  a  contradic- 
tion of  them ; "  therefore,  though  this  was  not  a  case  in  which 


1  Coote,  £c.  Pract.  8S6. 

*  Ante,  §  242 ;  WiUiaros  v.  Williams, 
1  Hag.  Con.  299,  4  Eng.  £c.  416 ;  Bur- 
gess V,  Burgess,  2  Hag.  Con.  223,  4  Eng. 
Ec.627. 

*  Sawyer  v.  Sawyer,  Walk.  Mich.  48, 
62. 

*  Ante,  §  243;  Robinson  p.  Bobinson, 
1  Swab.  &  T.  362.  In  this  very  singular 
case,  the  husband  had  found  a  diary  kept 
by  his  wife,  containing  what  he  not  un» 
naturally  deemed  to  be  abundant  confes- 
sions of  adultery.  Upon  it,  with  trifling 
oral  support,  he  had  obtained  in  the  £c- 
deuastical  Court  a  dirorce  from  bed  and 


board.  Proceeding  afterward  in  the 
BiTorce  Court  for  dissolution,  and  en- 
countering a  defence  by  the  alleged  par- 
amour, and  medical  testimony  concerning 
the  effect  on  the  mind  of  certain  uterine 
troubles,  he  failed.  The  court,  expound- 
ing the  apparently  inculpatory  facts  of 
the  diary  by  others,  and  finding  therein 
evidence  of  mental  eztrayagancies  and 
almost  of  hallucinations,  though  she  was 
not  deemed  insane,  refused  to  draw  the 
conclusion  that  she  meant  to  confess 
adultery. 

*  Compare  with  ante,  §  242  a. 
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collusion  wa9  m  any  degree  probable,  the  diyoroe  was  refused.^ 
And,  — 

Moro  or  imm  Bvlde0oa  -^  corroborative  of  confessions  will  be 
required  as  greater  or  less  weight  is  given  to  them.^ 

§  250.  Modifying  sutata«.  — *  The  common  law  of  this  subject 
has  in  some  of  our  States  been  considerably  modified  by  statutes, 
though  in  most  of  them  it  remains  as  we  received  it  from  England,* 
The  chief  modification,'  prevailing  only  in  a  few  of  the  States, 
consists  of  an  unwise  provision  excluding  all  confessions,  whereby 
a  party  is  sometimes  cut  off  from  the  most  conclusive  evidence, 
to  the  utter  denial  of  justice.^  Of  the  interpretation  of  this  sort  of 
statute  it  has  been  said,  that,  ^'  when  it  becomes  necessary  to  any 
trcmaaction  of  either  party,  the  conversation,  bona  fide  had,  has 
been  uniformly  regarded  as  a  part  of  it,  and  admissible ;  the 
court  being  careful  to  exclude  every  thing  that  could,  by  the 
most  strict  construction,  be  looked  upon  as  originating  in  collu* 
sion,  or  the  desire  of  either  party  to  make  evidence  to  favor  the 
application  of  the  other  party."  ^  By  the  former  Alabama  enact- 
ment, the  defendant  was  not  required  to  verify  by  oath  his 
answer  to  a  bill  in  equity  for  divorce,  nor  were  the  confessions  of 
either  party  admissible  in  evidence.  The  consequence  of  which 
was  held  to  be,  that,  though  a  defendant  did  swear  to  lus  answer, 
the  allegations  of  the  bill  need  not  be  proved  by  two  witnesses 
QT  one  with  corroborating  circumstances.^ 

1  Twyman  v.  Twyman,  27  Misso.  888.  v,  Wright,  3  Texas,  168,  170;  Matfaewy 

^  Clutch  17.  Clutch,  Saxton,  474;  Jones  v.  Mathews,  41  Texas,  331. 

9.  Jones,  2  G.  E.  Green,  351,  8d2 ;  Lyon  *  Bascom  «.  Bascom,  Wright,  682, 688. 

V.  Lyon,  62  Barb,  138 ;  Johns  v.  Johns,  And  see  Gray  p.  Gray,  15  Ala.  779 ;  Osh 

29  Ga.  718 ;  Bergen  v.  Bergen,  22  111.  nelius  p.  Cornelius,  81  Ala.  479. 

187 ;  McDermott's  Appeal,  8  Watts  &  S.  >  Moyler  v.  Moyler,  11  Ala.  620.    And 

251;  Buckholtsv.Buckholts,24Ga.  238;  see  Miller  v.  Miller,  Saxtoo,  886;  An- 

Sheffield  v,  Sheffield,  8  Texas,  79.  thony  v.  Anthony,  3  Stock.  70.    In  a  later 

*  Ante,  §  241 ;  ShiUinger  v.  Shillinger,  case  in  this  &tate.  Rice,  J.,  said,  that  the 
14  HI.  147 ;  Armstrong  v.  Armstrong,  32  act  of  1824  made  confessions  inadmissi- 
Missis.  279, 288.  ble ;  but  the  code  now  in  force  proTides, 

*  Richardson  v,  Richardso^f  4  Port,  that "  no  decree  can  be  rendered  on  the 
467 ;  Gray  v.  Gray,  15  Ala.  779 ;  Jordan  confessions  of  the  parties."  He  e^^ 
V,  Jordan,  17  Ala.  466 ;  Hansel  v.  Hansel^  plaioed ;  "  The  Code  makes  them  insuffi- 
Wright,  212;  Brainard  v.  Brainard,  dent,  but  does  not  absolutely  exclude 
Wright,  854 ;  Simons  v,  Simons,  13  them.  It  makes  them  admiuibU,  but  for- 
Texas,  468.  But  in  Ohio,  this  statutory  bids  the  rendition  of  a  decree  for  diToroe 
prorision  has  been  abandoned  for  anoth-  when  they  constitute  the  only  evid^Kse 
er,  more  harmonious  with  the  English  of  the  alleged  cause  for  diyorce.  It  doef 
rule.  See  Pago  on  Pir.  324,  325 ;  Shef •  not,  however,  forbid  the  rendition  of  auck 
field  V,  Sheffield,  3  Texas,  79,  83;  Wright  decree  when  thi^y  do  bo0  CQ])s|»t«(e  t)>0 
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• 

§251.  California.  —  A  California  statute  forbids  divorce  ^'bj 
default  of  the  defendant/'  or  '*  on  the  admission  or  statement 
of  either  party,  but  in  all  cases  the  court  shall  require  proof  of 
the  facts  alleged  as  the  ground  for  a  divorce."  And  this  provi- 
sion is  construed  to  be  ^'  in  affirmance  of  the  common  law,"  and 
to  be  interpreted  '^as  was  the  rule  by  that  law."  Therefore, 
where  the  other  testimony  and  the  circumstances  negative  collu- 
sion, and  leave  no  doubt  of  the  truth  of  the  confessions,  the  court 
will  act  upon  them.  This  is  so  alike  in  nullity  suits  and  in  suits 
to  dissolve  valid  marriage.^ 

only  eridence,  bnt  are  pipred  in  conjuno-  meaning  of  the  Code."    King  v.  King,  28 

tion  with  other  circumstances  and  con-  Ala.  816,  819.    And  see  further  on  tliis 

duct,  which  confirm  or  tend  to  confirm  question,  Hanbeny  o.  Hanberry,  29  Ala. 

them,  and  repel  the  idea  of  collusion  be-  719. 

tween  the  parties.    A  decree  for  diyorce         ^  Baker  v.  Baker,  13    Cal.  87,   98 ; 

rendered  on  confessions,  and  conduct  and  Evans  v.  Brans,  41  Cal.  103.    And  see 

cireumstances,  is  not  a  decree  '  rendered  on  note  to  the  last  section, 
the  confessions  of  the  parties,'  within  the 

223 


§  258  DIYOBCE  PBOOEDURE  US  GBKEBAL.  [BOOK  X. 


CHAPTER  XVII. 

MIB0BLLAKE0T7S  PBOGEEDINGS  AND  GENEBAL  OUTLIKE. 

§  252.    Iiitrodnction. 
253, 268  a.  The  Issue. 
264, 255.    The  Court 
255a-266&.  The  Trial. 

257.    Amending  Pleadings  and  Proceeding!. 
257  a,  267  b.  Orders  preparatory  to  Trial 
258,259.    New  Trials. 

260.    Appeals  — Beheaiings  in  Court  aboye. 
201.    Death  and  Discontinuances. 

§  252.  Elsewhere.  —  From  the  titles  of  the  other  chapters  in 
this  volume  it  will  be  seen,  that,  as  to  most  things,  the  practice 
in  divorce  causes  is  therein  explained  under  distinct  heads. 

Here  —  will  be  shown  some  particular  steps  and  doctrines, 
amounting  to  a  sort  of  general  view  of  the  procedure,  not  within 
the  other  titles. 

§  258.    The  Issue  :— 

Plaintiff  aUege  and  prove.  —  In  every  divorce  suit,  on  whatever 
cause  founded,  the  plaintiff  must  allege  and  prove,  first,  his  mar- 
riage with  the  defendant ;  secondly,  a  sufficient  breach  of  matri- 
monial duty. 

Defendant  —  He  is  then  entitled,  as  against  the  defendant,  to  a 
divorce  ;  unless  the  latter  sets  up  and  proves  either,  first,  conni- 
vance, which  may  embrace  some  facts  belonging  also  under  the 
head  of  collusion ;  or,  secondly,  collusion ;  or,  thirdly,  condona- 
tion ;  or,  fourthly,  recrimination ;  or,  fifthly,  unless  the  right  is 
lost  by  lapse  of  time,  or  by  what  is  called  the  plaintiffs  insincerity. 

Intervening  Party.  —  As  against  third  persons,  sometimes  per- 
mitted to  intervene  ^  for  the  protection  of  their  own  interests,  he 
is  equally  entitled  to  the  divorce,  unless  they  also  establish  some 
one  of  these  defences. 

PubUo.  —  The  public,  which  in  the  last  chapter  we  saw  to  be  a 

1  Pott,  {  300, 810. 
224 


CHAP.  XYII.]       MI80BLLAKBOUS  AND  OUTLIKB.  §  254 

third  party  in  these  suits,  does  not  ordinarily  appear  by  counsel, 
and  when  without  counsel  does  not  plead.  As  against  this 
party,  when  only  thus  represented  by  what  is  called  the  con- 
science of  the  court,^  the  plaintiff  is  equally  entitled  to  the  decree 
on  his  case  being  duly  and  fully  proved.  But  this  party,  unlike 
the  others,  never  loses  a  right  by  laches ;  ^  and  so,  whenever  a 
defence  comes  out  in  the  evidence,  whether  alleged  or  not,  it  is 
fatal  to  the  proceeding.^  A  maxim  in  these  suits,  therefore,  is,  that 
a  cause  is  never  concluded  as  against  the  judge  ;  ^  and  the  court 
may,  and  to  satisfy  its  conscience  sometimes  does,  of  its  own  mo^ 
tion,  go  into  the  investigation  of  facts  not  contested  by  pleadings.^ 

§  258  a.  Neoeuary,  and  Fonn.  —  The  proper  issue  ought  to  ap- 
pear in  these  cases ;  but  the  practice  relating  thereto  requires  no 
special  explanation,  beyond  what  is  given  in  a  subsequent  chapter.^ 

§  254.    The  Court:  — 

Eoolaolaftttoal  —  Common  Law  —  Equity.  *--  As  explained  in  the 
first  volume,  when  we  derived  from  England  our  unwritten  law, 
divorce  cases  were  there  heard  in  the  ecclesiastical  courts.  These 
courts  we  have  not  and  never  had.  So  that,  with  us,  all  divorce 
jmisdiction  comes  from  statutes.^  The  exceptions  to  this,  in 
suits  for  nullity '  and  alimony  without  divorce,^  are  stated  fur- 
ther on.    When  law  and  equity  were  more  generally  than  now 

^  Ante,  §  230,  281.  184, 1  Eng.Ec.  290, 801;  Donellan  er.  Donel- 

*  Partlj  analogous  to  this  doctrine  is  Ian,  2  Hag.  Ec.  Snpp.  144,  4  Eng.  £c.  804. ' 
that   in   criminal  procedure,  by  which         *  Ante,  §  285-237 ;  Smith  v.  Smith,  4 

there  can  be  no  nonsuit  against  the  gor-  Palgo,  482 ;  MorreU  v.  Morrell,  8  Barb, 

emment ;  because  it  is  said  to  be  always  286.    But  see  Lewis  v.  Lewis,  9  Ind.  106, 

present  in  court.    Rex  1^  Adamson,  Sa-  which,  howeyer,  is  not  in  accord  with  the 

tile,  66 ;  1  Bishop  Crim.  Proced.  §  961.  general  doctrine.    See,  also,  Plumer  v. 

>  Crewe  v.  Crewe,  8  Hag.  £o.  123,  6  Plumer,  4  Swab.  &  T.  257. 
Eng.  £c.  45,  46;  Phillips  o.  Phillips,  1         <  Post,  §  845  et  seq. ;  Errissman  v,  Er- 

Bob.  Ec  144,  166;   Turton  o.  Turton,  lissman,  25  HI.  186;  Wilson  o.  Wilson, 

8  Hag.  Ec.  888,  5  Eng.  Ec.  180 ;  Elwes  9.  Law  Rep.  2  P.  &  M.  853 ;  Walgrove  v. 

Elwea,  1  Hag.  Con.  269,  4  Eng.  Ec.  401,  WalgroTe,  8  Edw.  Ch.  227 ;  Weatherbee 

411,  412;  Loyering  v»  Loyering,  8  Hag.  t^.  Weatherbee,  20  Wis.  499;   Price  t*. 

Ec.  86,  6  Eng.  Ec.  27 ;  Mattoz  v.  Mattoz,  Price,  9  Abb.  Pr.  k.  s.  291 ;  Bancroft  v. 

2  Ohio,  283;  Smith  v.  Sndth,  4  Paige,  Bancroft,  4  Swab,  ft  T.  84;  Derringer  v. 

482;  Suggate  v.  Snggate,  1  Swab.  &  T.  Derringer,8Philad.  269;  Brown  t;.  Brown, 

492 ;  Curtis  v.  Curtis,  4  Swab.  &  T.  284 ;  87  N.  H.  586 ;  Shaw  v,  Shaw,  2  Swab.  & 

Dayia  v.    Maxwell,  12   Met  286,  289;  T.  642;  Waldron  &.  Waldron,  5  Smith, 

Light  V.  Light,  1  Watts,  268.    And  see  Pa.  281 ;    Snowball   v.   Snowball,  Law 

ante,  |  284,  286, 287.  Bep..  2  P.  ft  M.  268. 

«  Half  ord  v.  Half  ord,  8  Phillim.  08,        7  Vol.  I  §  66-86.    And  ses  Stokes  v. 

108 ;  Hamerton  v,  Hamerton,  2  Hag.  Ec  Stokes,  1  Misso.  820. 
8, 24,  note,  4  Eng.  Ec.  18,  20.    And  see         ^  Post,  §  291, 292, 294. 
Middleton  o.  Middleton,  2  Hag.  Ec.  Supp.         *  Post,  {  860  et  seq. 
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administered  in  our  States  in  separate  tribunals,  the  divorce 
jurisdiction  was  commonly  given  to  those  of  equity. 

§  255.  The  Partioalar  Court  and  the  County.  —  Cases  cited  in  the 
note  will  in  a  measure  explain  what  has  been  held  in  our  States, 
as  to  what  court  has  the  divorce  jurisdiction,  in  what  county  the 
suit  shall  be  brought,  and  the  like.^  A  military  commission  has 
no  jurisdiction  for  divorce.^ 

§  266  a.    The  Trial :  — 

Open  Conrt  or  not.  —  As  a  general  rule,  and  perhaps  always, 
these  trials,  like  all  others,^  should  be  in  open  court.^  But  the 
evidence,  occasionally  of  adultery,  and  commonly  of  impotence, 
is  quite  unfit  for  a  promiscuous  audience.  Still  the  English 
Divorce  Court  deems  itself  not  authorized  to  try  in  camera^  even 
with  the  consent  of  parties,  any  divorce  cause  not  formerly 
within  the  jurisdiction  of  the  ecclesiastical  tribunals.  But  the 
latter  are  said  to  have  sometimes  heard  offensive  nullity  causes  in 
private,  and  the  Divorce  Act  expressly  empowers  the  new  court 
to  follow  the  ecclesiastical  practice  when  acting  within  their 
former  jurisdiction.  This  does  not  extend  to  any  suits  for  the 
dissolution  of  valid  marriage.^  Our  American  reports  appear  to 
contain  no  discussions  of  this  question.  The  author  has  suggested 
elsewhere,  that,  where  the  law  requires  a  hearing  to  be  open,  the 
court  may  probably  exclude  persons  of  immature  age,  and  perhaps 
other  improper  persons.* 

§  256.  Court  or  Jury.  —  There  was  no  jury  in  the  ecclesiastical 
courts,  the  judge  always  passing  upon  both  the  law  and  the  facts.^ 

1  Sharman  o.  Sbarman,  18  Texas,  521 ;  343 ;  Herron  v.  Herron,  16  Ind.  129 ;  GU- 

Beese  v.  Heese,  23  Ala.  786;  Wiley  v,  bert  v.  Thomas,  8  Kellj,  676;  Bice  v. 

V^ilej,  27  Ala.  704;  Conant  v,  Gonaxit,  Tarver,  4  G«.  671,  682;  PeiiDington  v. 

10  Cal.  240 ;  Sanf ord  V.  Sanf ord,  6  Daj,  Pennington,    10    Philad.    22;    Clark   v. 

863 ;  Forrest  v.  Forrest,  6  I>aer,  102  ;  Slaughter,  38  Missis.  64  •  Forrest  v.  For- 

FischU  V.  FischU,  1  Blackf .  860 ;  Var-  rest,  26  N.  Y.  601 ;  Worth  v.  Worth,  4 

ner  v.  Yamer,  3  Blackf.  163;  Smith  v.  Ean.  223;  Moe  v.  Moe,  39  Wis.  308. 
Smith,  4  Blackf.  132 ;  Fulton  v.  Fulton,         >  The  State  v.  Stillman,  7  Coldw.  841. 
86  Missis.  617  ;  HoUoman  i;.  Holloman,         *  1  Bishop  Ciim.  Proced.  §  967-969. 
2  Dev.  &  Bat.  £q.  270;  Mattoz  v.  Mattox,         '  Bacon  v.  Bacon,  34  Wis.  694.    So 

2  Ohio,  284;  Light  v.  Light,  17  S.  &  R.  provided  hj  statute  in  Iowa,  Hobart  v. 

273;  Moore  v.  Moore,  2  Mass.  117 ;  Lane  Hobart^  46  Iowa,  601. 
V,  Lane,  2  Mass.  167 ;  Richardson  t^.  Rich-         «  H.  v.  C.  1  Swab,  ft  T.  606 ;  A.  o.  A. 

ardson,  2  Mass.  163;  Squire  v.  Squire,  8  Law  Rep.  3  P.  &  M.  230;  C.  r.  C.  Law 

Mass.  184 ;  Hopkins  v.  Hopkins,  8  Mass.  Rep.  1  P.  &  M.  640 ;  Bamett  p.  Bamett, 

168 ;  Carter  v.  Carter,  6  Mass.  268 ;  Merrj  29  Law  J.  w.  s.  Mat.  28. 
9.   Merry,  12  Mass.    812 ;    Williams  o.         «  1  Bishop  Crim.  Proced.  §  969. 
Dormer,  16  Jur.  366,  9  Eng.  L.  &  £q.         ^  YoL  L  §  63 ;  post,  f  278. 
698;  RichmoBd  v,  Richmond,  10  Yerg. 
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And  this  is  believed  to  be  the  unvarying  coarse  in  this  country, 
except  where  a  statute  directly  or  by  implication  provides  for  a 
jury  trial.  In  most  of  our  States,  not  all,  the  trial  by  jury  is  by 
statute  directed,  either  absolutely  or  at  the  election  of  a  party. 
And  where  the  proceeding  is  in  equity,  the  court  sometimes,  it 
seems  without  statutory  command,  orders  a  feigned  issue  to  be 
sent  to  a  jury,  as  in  other  equity  causes.^    So  also,  — 

§  256  a.  Referring.  —  Divorce  causes  are  sometimes,  in  some  of 
the  States,  committed  for  a  special  purpose,  such  as  to  take  the 
evidence,  to  a  master  or  a  referee.^  But  this  power  is  limited. 
And,  except  where  the  proceeding  is  in  equity,  or  even  then,  it 
is  generally  dependent  on  a  statute,  the  terms  of  which  it  will 
not  be  permitted  to  exceed.^  Not  in  all  of  our  States,  it  appears, 
is  this  practice  iu  any  degree  allowable.^ 

§  256  5.  The  Finding,  —  by  the  court  or  jury,  its  form,  and  the 
disposition  to  be  made  of  it,  have  become  the  subject  of  some 
reported  cases,  but  a  mere  reference  to  them  will  suffice.^ 

1  On  the  TarioTis  qaestions  aboye  and  Cooledge,  1  Barb.  Oh.  77 ;  Forrest  tr. 

the  like,  consult  MorreU  v.  MorreU,  1  Forrest,  8  Bosw.  661 ;  Cook  v.  Cook,  2 

Barb.  819;  Oliyer  v.  Oliyer,  20  Misso.  Beasle7,268;  MorreU  v.  MorreU,  17  Hun, 

261;    Carre    v,  Carre,   2    Yeatet,  20Y;  824;  Steyens  t;.  SteyenB,lMcCarter,874; 

Miles  V.  Miles,  2  Jones  Eq.  21;  Rich-  Belton  v.  Belton,  11  C.  E.  Green,  449; 

mond  V,  Richmond,  10  Yerg.  848 ;  Wood  Hart  v.  Hart,  2  Edw.  Ch.  207 ;  Dobbs  v. 

r.  Wood,  5  Ire.  674 ;  Deyanbagh  v.  De-  Dobbs,  8  Edw.  Ch.  877 ;  Fairbanks  v.  Fair- 

yanbagh,  6  Paige,  564 ;  Reayis  r.  Reayis,  banks,  2  Edw.  Ch.  208 ;  Ren  wick  v.  Ren- 

1  Scam.  242 ;  Stokes  v.  Stokes,  1  Misso.  wick,  10  Paige,  420 ;  Grayes  v.  Grayes,  2 

320;  Harrison  v.  Harrison,  7  Ire.  488;  Paige,  62;  Dodge  v.  Dodge,  7  Paige,  689 ; 

Bacon  v.  Bacon,  2  Swab.  &  T.  68 ;  Smith  ShiUinger  v,  ShUHnger,  14  LI.  147 ;  Pugs- 

V.  Smith,  4  Paige,  482 ;  Mead  v.  Mead,  1  ley  t;.  Pugsley,  9  Paige,  689 ;  Moore  v. 

Misso.  Ap.  247;  Madison  t^.  Madison,  1  Moore,  66  N.  H.  612;  Rand  v.  Rand,  66 

Wash.  Ter.  60 ;  Morse  v.  Morse,  26  Ind.  N.  H.  421 ;  Stone  v.  Stone,  1  Stew.  Ch.  409. 

166;  Wadsworth  v.  Wadsworth,  40  Iowa,  '  Hobart  v,  Hobart,45  Iowa,  601 ;  Mc- 

448 ;  Deitz  v.  Deitz,  4  Thomp.  &  C.  666 ;  Crea  v.  McCrea,  68  How.  Pr.  220 ;  Candy 

8.  c.  Dom.  Dletz  v.  Dietz,  2  Hun,  839;  v.  Candy,  9  PhiLad.  616;  MerriU  v.  Mer- 

Coffin  p.  CofBn,  66  Maine,  861 ;  Anony-  rill,  11  Abb.  Pr.  K.  ft.  74 ;  Baker  v.  Baker, 

mons,  86  Ala.  226 ;  Brinkley  v.  Brinkley,  10  Cal.  627 ;  Simmons  v.  Simmons,  8  Rob. 

66  N.  T.  192 ;  Hobart  v.  Hobart,  61  Iowa,  N.  Y.  642 ;  Deitz  t^.  Deitz,  4  Thomp.  &  C. 

612  ;    MorreU  v.  MorreU,  U  Hnn,  324 ;  666 ;  ft.  o.  nom.  Dietz  v.  Dietz,  2  Hun,  389. 

AUison  0.  AUison,  10  Wright,  Pa.  821.  «  Mangels  v.  Mangels,  6  Misso.  Ap.  481. 

The  English  Diyorce  Act  permits  trial  by  As  to  taking. a  diyorce  case  out  of  court 

jury.    Post,  §  278;  Marchmontv.  March-  and  referring  it,  see  Hooper  v.  Hooper,  8 

numt,  1  Swab.  &  T.  228.  Swab.  &  T.  261. 

«  PoUock  V,  PoUock,  71  N.  Y.  187 ;  •  Pollock  r.  Pollock,  71  N.  Y.  187 ; 

Harding  v.  Harding,  68  How.  Pr.  288;  Hobart  o.  Hobart,  61  Iowa,  612 ;  Dolby  9. 

Anonymous,  8  Abb.  N.  Cas.  161 ;  Wight-  Dolby,  2  Swab.  &  T.  228 ;  Smith  v.  Smith, 

man   v.  Wightman,  4  Johns.  Ch.  848;  72N.  C.  189;  Blott  v.  Rider,  47  How.  Pr. 

Bacon  v.  Bacon,  34  Wis.  694;  Price  v.  90;  Hay  good  v.  Hay  good,  26  Texas,  676; 

Price,  9  Abb.  Pt.  k.  ».  291 ;  Cooledge  v.  Morse  v,  Morse,  26  Ind.  166;  Simpson  v. 
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§  267.  Amending  the  Pleadings  and  Proceedings :  — 

Plaadingpi.  —  The  pleadings,  including  the  libel  or  petition,  may 
be  amended  in  these  suits,  on  the  like  principles  as  in  ordinary 
civil  causes,  and  under  the  like  restrictions.^ 

Proceedings.  —  The  courts,  in  all  manner  of  causes,  to  protect 
the  parties  against  being  injured  by  surprise  and  by  other  similar 
things,  rescind  their  interlocutory  orders,  permit  further  evi- 
dence to  be  taken  after  publication,  and  the  like,  when  justice  com- 
mands and  a  sound  policy  permits  ;  but  there  is  little  connected 
with  divorce,  as  to  these  things,  inviting  special  mention.' 

Contlnnaxioes  to  supply  Defects.  -~  In  proper  circumstances, 
where  justice  requires,  the  courts  in  divorce  cases  are  liberal  in 
allowing  suspensions  of  the  hearing  and  continuances,  to  supply 
defects  in  the  evidence  and  pleadings.  The  public  is  not  inter- 
ested to  interpose  technical  objections  and  obstructions.  Of  all 
the  causes  tried  in  our  courts,  there  are  none  wherein  more  than 
these  the  exact  and  real  truth  should  on  every  account  be  made 
to  appear.^ 

§  267  a.    Orders  preparatory  to  the  Th'ial :  — 

BUI  of  Partioiilaxs.  —  In  divorce  causes  as  in  others,  the  court 
wiU  in  proper  circumstances  order  a  bill  of  the  particulars  of 
what  a  party  has  pleaded  in  general  terms.  The  practice  is  the 
same  which  is  familiar  in  other  suits.^    So  — 

DeUvery  and  Inspection  of  Papers  —  will  in  proper  circumstances 
be  compelled  by  the  court  in  these  causes.^ 


Simpson,  25  Ark.  4S7 ;  GenioD  v.  ffickey, 
18  Li^  An.  464;  Stokes  v,  Stokes,  1 
Misso.  820;  Jemigan  o.  Jemigan,  7 
Texas,  420 ;  Fuller  v.  FaUer,  17  Cal.  006 , 
Smith  V.  Johnson,  2  Heisk.  226. 

1  Cartledge  v.  Cartledge,4  Swab,  ft  T. 
240;  Wright  v,  Wright,  1  Swab.  &  T. 
80 ;  FishU  v.  Fishli,  2  Litt.  887 ;  Klem  v. 
Klein,  11  Abb.  Pr.  v.  b.  460,  42  How.  Pr. 
106 ;  Errissman  v,  Errissman,  26  Ul.  ISO; 
Toone  v.  Toone,  10  Philad.  174 ;  Parkin- 
son V.  Parkhison,  Law  Bep.  2  P.  ft  M.  27 ; 
Hacknej'  o.  Hacknej,  0  Humph.  460; 
Grove's  Appeal,  1  Wright,  Pa.  448;  F07 
V.  F07, 18  Ire.  00 ;  Toortelot  v.  Tourtelot, 
4  Mass.  606 ;  Rowley  v.  Rowlej,  1  Swab, 
ft  T.  487 ;  Spilsbory  v,  Spilsburj,  8  Swab. 
ft  T.  210 ;  Qreen  o.  Green,  20  Mich.  487, 
489;  Shay  v.  Shaj,  9  Philad.  621;  Crock- 
er 9.  Crocker,  1  Biiff.  274. 
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*  Hamerton  o.  Hamerton,  2  Hag.  Ee. 
618,  4  Eng.  Ec.  224;  Durant  v,  Durant,  2 
Add.  Ec.  267,  2  Eng.  Ec.  298 ;  Friend  v. 
Friend,  Wright,  689;  Chamberlain  9. 
Chamberlain,  2  Aikens,  282;  Asliley  v. 
Ashley,  2  Swab,  ft  T.  888;  Pain  v.  Pain, 
80  N.  C.  822. 

'  Parkinson  v,  Parkinson,  Law  Rep. 
2  P.  ft  M.  27 ;  Foster  v.  Redfleld,  60  Vt 
286;  Moore  V.  Moore,  22  Texas,  287, 241 ; 
M.  V.  H.  8  Swab,  ft  T.  692. 

^  Post,  f  006,  607 ;  Le«te  v.  Leete,  2 
Swab.  &T.  668;  Huston  v.  Huston,  68 
Maine,  184, 187 ;  Realf  o.  Realf ,  27  Smith, 
Pa.  31 ;  Brinckle  v.  Brinckle,  10  Philad. 
144;  Hunt  o.  Hunt,  2  Swab,  ft  T.  674; 
Codrington  v,  Codrington,  8  Swab,  ft  T. 
868 ;  Harrington  v.  Harrington,  107  Mass. 
829. 

•  Shaw  V,  Shaw,  2  Swab,  ft  T.  643; 
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Other  Ordexm  —  of  various  sorts  msaybe  made  within  the  general 
principles  of  practice  in  other  causes.^ 

§  257  b,  Bnjoiiiing  Prooaedijigs  In  another  State.  — -  There  is  au« 
thority  for  enjoining  the  parties,  while  a  divorce  snit  is  pending, 
from  carrying  on  a  like  proceeding  in  another  State.^ 

§  258.  Mw  Trials :  — 

Grantable. —  There  is  no  reason  why,  in  proper  circumstances, 
new  trials  should  not  be  granted  in  divorce  causes  the  same  as  in 
others ;  and  in  general  they  will  be.^    Thus,  — 

"Weight  of  ZMdenoe.  —  The  common  objection  that  the  verdict 
is  contrary  to  the  weight  of  evidence '  is  available  in  these  cases. 
But,  as  in  others,  it  is  not  sufficient  simply  that  the  judge  would 
have  found  differently ;  he  must,  said  Cresswell,  J.,  be  ^^  dhsat- 
isfied^  the  word  used  by  Lord  Mansfield,  which  means  something 
more  than  that  he  entertained  a  different  opinion."  ^  It  is  not, 
therefore,  enough  that  the  evidence  is  conflicting.^  Yet  where 
the  proceeding  is  in  equity,  and  the  trial  is  on  a  feigned  issue, 
the  case  is  difiFerent ;  then  the  court  will  not  divorce  one  whom 
it  does  not  believe  to  be  guilty.  As  observed  in  a  New  York 
case,  the  object  of  sending  an  issue  to  a  jury  is  the  protection  of 
the  defendant,  who  would  not  be  protected  if  a  divorce  should 
be  granted  contrary  to  what  the  judge  deemed  to  be  the  justice 
of  the  case.^  Yet  in  a  later  New  York  case  the  judge  said : 
*^  Our  statute  in  relation  to  divorces  has  taken  from  the  court  the 
power  of  deciding  upon  the  fact  of  adultery,  where  it  is  denied 
by  the  party  charged,  and  conferred  it  upon  the  jury;  and,  al- 
though the  court  is  authorized  by  the  statute  to  grant  a  new  trial 

Wiiiscom  V.  Winsoom,  3  Swab.  &  T.  380,  Godrich  v.  Godrich,  Law  Bep.  2  P.  ft  M. 

383,  note;  Pollard  v.  Pollard,  3  8wab.  &  392. 

T.  6ia  ^  TJlrich  V.  Ulrich,  8  Kan.  402. 

1  Mojers  v.  Moyers,  11  Heiak.  405;  »  Miller  v.  MiUer,  2  Swab.  &  T.  427, 

Spofford  V.  Smith,  56  N.  H.  228.  431.    See  also  for  dedsiooB  in  this  court, 

s  Kittle  9.  Kittle,  8  Daly,  72 ;  Nichols  Hill  v.  Hill,  2  Swab.  &  T.  407 ;  Stoate  v. 

V.  Nichols,  12  Hon,  428.  Stoate,  2  Swab.  &  T.  384 ;  Dolby  t;.  Dolby, 

s  Post,  §  751 ;  Hitchcock  v,  Hitchcock,  2  Swab.  &  T.  228,  229. 
2  Swab.  &  T.  513 ;  Morphett  t^.  Morphett,  >  Gibbs  v.  Gibbs,  18  Kan.  419;  Mat- 
Law  Bep.  1  P.  &  M.  702 ;  Rindge  v.  Rindge,  thai  v.  Matthai,  49  Cal.  90. 
22  Ind.  31 ;  Conger  v.  Conger,  77  N.  Y,  f  Ferguson  v.  Ferguson,  1  Barb.  Ch. 
432;  HiU  ».  Hill,  2  Swab.  &  T.  515;  604;  8.  p.  in  substance,  m  Moore  v.  Moore, 
Nicholson  v.  Nicholson,  3  Swab.  &T.  214;  22  Texas,  237.  See  Forrest  v,  Forrest. 
Amory  v.  Amory,  6  Rob.  N.  Y.  514;  25  N.  Y.  501;  Mulock  v,  Mulock,  1  Edw. 
Mercer  v.  Mercer,  1  Mac.  Ar.  655 ;  Lee  Ch.  14 ;  Richmond  v.  Richmond,  10  Yerg. 
V.  Lee,  Law  Rep.  2  P.  &  M.  409;  Fitz-  343;  O'Bryan  v.  O'Bryan,  13  Misso.  16; 
gerald  v.  FlUgerald,  3  Swab.  A  T.  400;  Vance  v,  Vance,  17  Maine,  203. 
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as  often  as  justice  shall  seem  to  require,  yet  it  would  seem  to  be 
proper  that  this  court,  in  the  exercise  of  this  power,  should  follow 
the  rules  adopted  by  courts  of  law  in  granting  new  trials ;  and 
that,  where  there  is  conflicting  evidence,  a  verdict  should  not  be 
set  aside  simply  because  the  court  might  think  it  to  be  against 
the  weight  of  evidence,  or  would  have  decided  differently  from 
the  jury."  And  the  same  rules  should  be  applied  in  divorce 
causes  as  in  others.^    Again,  — 

§  2S9.  ZMdence  rejected.  —  As  in  other  causes,  though  the  im- 
proper rejection  of  evidence  is  ground  for  a  new  trial,  it  will  not 
be  granted  where  such  evidence  would  not  have  changed  the 
result.* 

MUtake  of  "WitnesB.  —  The  mistake  of  a  witness,  which  he  after- 
ward discovers  and  desires  to  correct,  may  justify  a  new  trial  for 
the  purpose.* 

Verdict  contrary  to  AUegations.  —  A  verdict  for  a  party  contrary 
to  his  allegations  cannot  stand.^ 

Procnred  by  own  Conduct.  —  One  who  has  procured  a  verdict 
against  himself,  by  his  own  improper  conduct  in  the  cause,  can- 
not have  it,  therefore,  set  aside ;  he  has  no  just  ground  to 
complain.^ 

§  260.  Appeals  to  the  Higher  Court  and  Rehearings  there :  — 

AppUcation  for  New  Trial.  —  Where  the  application  to  set  aside 
a  verdict  as  contrary  to  the  weight  of  conflicting  evidence  is 
made  in  the  higher  court,  it  will  rarely  prevail  as  against  the 
opinion  of  the  trial  judge,  who  saw  the  witnesses  and  heai*d  them 
testify.®    In  other  respects,  — 

Higher  Court  reviewing  Cause.  —  There  are  questions  connected 
with  the  practice  of  taking  a  case,  after  verdict,  before  the  full 
bench  of  judges  or  the  higher  court  for  review.  But  they  are 
local  in  their  nature,  and  a  simple  reference  to  some  of  the 
authorities  will  suffice.^ 


1  Ferguson  o.  Ferguson,  8  Sandf.  907, 
908,  opinion  hj  Mason,  J.  And  see  Bacon 
V.  Bacon,  2  Swab.  &  T.  68;  Kolb's  Case, 
4  Watts,  164. 

*  Frencli  v.  French,  14  Oraj,  180.  See 
also  Pinlcard  v.  Pinkard,  14  Texas,  866. 

3  Jago  V,  Jago,  8  Swab.  &  T.  108. 

«  Wood  V.  Wood,  6  Ire.  674.  And 
see  Stokes  v.  Stokes,  1  Misso.  820. 

»  Nutting  V.  Herbert,  37  N.  H.  846, 
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864.  And  see  Folsom  v.  Folsom,  66 
N.  H.  78. 

*  Steyenson  p.  Steyenson,  29  Misso. 
06;  Callahan  v.  Callahan,  7  Neb.  88.  And 
see  Street  v.  Street,  2  Add.  Ec.  1, 2  £ng. 
£c.  106. 

7  Hoffman  v.  Hoffman,  6  Casej,  Pa. 
417;  HoUoman  v.  Holloman,  2  Dey.  & 
Bat.  £q.  270;  Hunt  v.  Yeatman,  8  Ohio, 
16, 16 ;  Hof  mire  v.  Hof  mire,  7  Paige,  60 ; 
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Opening  Decrees  —  and  subsequent  rehearings  will  be  explained 
in  a  future  chapter.^ 

§  261.   Death  and  Discontinuances  :  — 

Deatb.  —  As  general  doctrine,  the  death  of.  one  of  the  parties 
abates  the  suit  past  revival.^  But  by  force  of  statutes  in  some 
of  our  States,  there  may  be  partial  resurrections  of  the  proceed- 
ings as  to  their  effect  on  property  rights.^  And  there  may  be  a 
nunc  pro  tunc  judgment  when  the  case  falls  within  the  principles 
on  which  such  judgments  are  allowed  in  other  suits.^ 

Diacontlnaanoes  —  and  dismissals  may  transpire.  But  they  do 
not  require  special  explanation.^ 

Goodin  v.  Smith,  Mllward,  286;  Frank-  v,  Coz,    19   Ohio    State,    602;    Under- 
fort  V,  Frankfort,  3  Curt  Ec.  715,  7  Eng.  wood  v.  Underwood,  12  Fla.  434 ;  Robln- 
£c.  658;  Street  v.  Street,  2  Add.  £c.  1,  2  son  v.  Robinson,  2  P.  D.  77 ;  Krone  v. 
Eng.  Ec.  195;   Boggess    v.  Boggess,  4  Linville,  31  Md.  138;  Simpson  v.  Simp- 
Dana,  307;  Dunn  tr.  Dunn,  4  Paige,  425 ;  son,  25  Ark.  487;    Slade  v.  Slade,  58 
Smith  V.  Smith,  4  Paige,  432 ;  Phelps  v,  Maine,  157 ;    Stephens  v.  Stephens,  51 
Phelps,  7  Paige,  150;  Burr  v.  Burr,  10  Ind.  542;  Gamer  v.  Oamer,  38  Ind.  139; 
Paige,  166;  Jeans  v,  Jeans,  3  Barring.  Hardj  v.  Kirtland,  34  Ind  365. 
Dei.  136 ;  Sheafe  v.  Sheafe,  0  Post.  N.  H.         i  Post,  §  742  et  seq. 
269 ;  Jungk  v.  Jungk,  6  Iowa,  541 ;  Thorn-         >  Post,  §  363,  436-438 ;  Swan  v.  Harri- 
berry  v.  Thombeny,  4  Litt  251;  Ma-  son,  2  Coldw.  534;  Grant  9.  Grant,  2  Swab, 
gnire  v.  Maguire,  7  Dana,  181;  Evans  v.  &  T.  522;  Brocas  v.  Brocas,  2  Swab.  & 
Erana,  6  B.  Monr.  278 ;  Pence  v.  Pence,  T.  383 ;  Fornshill  v.  Murray,  1  Bland,  479; 
6  B.  Monr.  496 ;  Bourne  v,  Simpson,  9  B.  Barney  v.  Barney,  14  Iowa,  189 ;  Pearson 
Monr.  464;  Hanberry  v.  Hanberry,  29  v,  Darrington.  32  Ala.  227;   Downer  v, 
Ala.  719 ;  Meyar  v.  Meyar,  3  MeL  Ky.  Howard,  44  Wis.  82. 
296 ;  Malony   r.    Malony,   9   Rob.   La^        <  Shaf er    v.  Shafer,  30   Mich.   163 ; 
116;    Smith  v.   Smith,  20  Misso.    166;  Wren  v.  Moss,  2  Giknan,  72;  Hawks  v. 
Miller  o.  Miller,  3  Binn.  30 ;  Andrews  v.  Hawks,  1  P.  D.  137 ;  Ewald  v.  Corbett, 
Andrews,  5  S.  &  R.  374 ;  Price  v.  Price,  32  Cal.  493.    And  see  Downer  v.  Howard, 
10  Ohio  State,  316;  Robbarts  v.  Rob-  supra;  Francis  v.  Francis,  31  Grat  283. 
barts,  9   S.  &  R.  191;  Brentlinger    v.         «  Mead  v.  Mead,  1  Misso.  Ap.  247, 254 ; 
Brentlhiger,  4  Rawle,  241 ;  Brom  v.  Brom,  Webber  v,  Webber,  83  N.  C.  280. 
2  Whart.  94;  Basoom  v.  Bascom,  7  Ohio,         >  Dixon  v,  Dixon,  Law  Rep.  2  P.  & 
2d  pt  125;  Tappan  v,  Tappan,  6  Ohio  M.  253;  Murphy  v.  Murphy,  8  Philad. 
State,   64 ;    Sherwood  v.  Sherwood,  44  357  ;   Burgess  v.  Burgess,  1  Dut.  287 ; 
Iowa,  192;  Jonei  v,  Jones,  18  Maine,  Cooper  v.  Cooper,  8  Swab.  &  T.  892; 
808;  Hansford  v,  Hansford,  10  Ala.  561;  Campbell  v,  Campbell,  12  Hun,  636,  54 
Fittman    v.   Pittman,   3   Oregon,   472 ;  How.  Pr.  115. 
Thomaa  v.  Thomas,  64  Miiso.  353;  Cox 
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CHAPTER  XVIII. 

HOW  THB  MABBIAOE  IS  PBOVED  IN  A  DIVOBCB  SUIT. 

§  262.  Bliiawbera. — The  principles  on  which  marriage  is  proTed 
in  all  issues  are  explained  in  the  first  volumeJ 

Hera  —  we  are  to  consider  only  what  pertains  specially  to  di- 
vorce and  nullity  causes, 

AUaged.  —  That  the  marriage  must  be  alleged,  and  in  what 
form,  we  shall  see  in  another  chapter.^ 

Proved  and  why.  —  There  can  be  no  breach  of  matrimonial 
duties  where  there  is  no  marriage,  or  suspension  or  dissolution  of 
a  marital  relation  which  does  not  exist.  Therefore,  in  every 
divorce  suit,  the  marriage  must  be  proved ;  ^  it  is  the  foundation 
of  the  whole  preceeding.*    And  — 

• 

1  Vol.  I.  §  4S2-6i5.  tween  the  parties,  the  case  is  different  and 

s  Post,  §  880-332.  we  maj  doubt  whether  thej  should  ever 

'  Cooper  V.  Cooper,  7  Ohio,  2d  pt«  288 ;  be  aUowed.    Bed  and  Board.  —  An  old 

A7I.  Parer.  60.  Massachusetts  case  holds,  that,  on  a  libel 

*  Hamertun  v.  Hamerton,  2  Hag.  Ec.  for  divorce  from  bed  and  board  only,  the 

8,  4  Eng.  £c.  18 ;  Zule  1;.  Znle,  Saxton,  marriage  need  not  be  proved  unless  it  is 

06;  Guest  v.  Shipley,  2  Hag.  Con.  821,  4  denied.    Hill  v.  Hill,  2  Mass.  160.    And 

Eng.  Ec.  648 ;  Best  v.  Best,  1  Add.  Ec.  the  Court  of  Chancery  in  Maryland  seems 

411,  2  Eng.  Ec.    168,  100 ;   Clowes   v.  to  have  heard  divorce  and  alimony  cases 

Clowes,  9  Jur.  866;  Sinclair  v.  Sinclair,  on  bill  and  verified  answer,  with  no  fui^ 

1  Hag.  Con.  204,  4  Eng.  Ec.  412;  V^il-  ther  proof  of  the  marriage.   See  the  cases 

llams  V.  Dormer,  16  Jur.  866,  9  Eng.  L.  &  cited  in  Helms  v.  Franciscus,  2  Bland, 

Eq.  608;  Tarbell,  Petitioner,  82  Maine,  644.    See  also,  for  Blinois,  Harman  v. 

680;    Wright  v,  Wright,   6    Texas,  8;  Harman,  16  Bl.  86.    In  Maine,  on  a  libel 

Evans  v.  Evans,  1  Swab.  &  T.  828 ;  Har-  for  divorce  a  meMa  d  tkoro  for  cruelty, 

man  v.  Harman,  16  111.  86.    In  AUmony  where  the  respondent  did  not  appear,  and 

Suits.  —  In  the  suit  for  alimony  without  the  counsel  for  the  libellant  cited  the 

divorce  (post,  §  860  et  seq.),  the  proof  of  above  case  of  Hill  v.  Hill,  the  court,  not 

marriage  appears  to  be  required  equally  deciding  how  it  will  be  where  the  respon- 

as  in  divorce  suits.    Post,  §  268.    Yet  it  dent  appears  and  admits  the  marriage, 

has  been  intimated  that  a  man  who  has  held,  that,  in  a  case  like  this  one,  evi- 

held  out  a  woman  as  his  wife  is  estopped  dence  of  a  legal  marriage  must  be  pro- 

to  deny  marriage.    McDonald  v.  Fleming,  duced.    The  court  said :  '*  Possibly  the 

12  B.  Monr.  286.    And  see  Trimble  v.  other  party  might  not  have  had  actual 

Trimble,  2  Ind.  76.    In  favor  of  third  knowledge  of  the  pendency  of  the  libel 

persons,  estoppels  of  this  sort  are  tome-  even  though  it  may  have  been  served  or 

times  permissible.    Vol.  I.  §  637.    As  be-  published  as  the  law  requires ;  and,  as 
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Tbe  Deoreeb  —  or  sentence  of  divorce,  in  effect  and  in  form,^ 
both  affirms  the  marriage  and  declares  the  separation  or  disso- 
lution.- 

In  Bcoleslastlcal  Praotloe.  —  In  the  divorce  practice  of  the  eccle- 
siastical courts,  if  the  defendant  denied  the  fact  or  validity  of 
the  alleged  marriage,  the  proceeding  became  a  suit  for  nullity. 
The  question  of  the  marriage  was  first  settled.  .  If  it  was  affirmed, 
the  alleged  breach  was  inquired  into  afterward.^  And  he  was 
required  either  to  deny  or  admit  the  marriage,  at  once,  on  the 
introduction  of  the  libels 

§  268.  Sort  of  Marriage.  —  It  was  in  an  early  Massachusetts 
case  held,  that,  whether  there  may  be  or  not  a  marriage  good  for 
some  purposes  and  ill  for  others,  one  not  valid  by  statute  cannot 
by  the  statute  be  dissolved.^  Still,  in  reason,  if  there  is  a  mar- 
riage, recognized  in  any  way  by  the  law  as  binding,  the  law's 
remedy  of  divorce  would  seem  to  extend  to  it.  And  in  an  Eng- 
lish case.  Dr.  Lusbington  apparently  laid  down  the  proposition, 
that  any  marriage  which  cannot  be  set  aside  on  a  proceeding  for 
nullity  will  sustain  a  sentence  of  separation  for  adultery.  ^^  If  I 
could  not  pronounce  the  marriage  void,"  he  said,  ^^  it  almost  fol- 
lows, as  it  seems  to  me,  that  I  must  pronounce  it  valid  for  certain 
purposes ;  and,  if  for  certain  purposes,  valid  for  the  husband  or 

the  consequences  of  the  divorce  might  in  all  cases,  the  court  shaU  require  proof 

seriouslj  affect  his  estate  in  the  matter  of  the  facts  alleged  as  the  grounds  for 

of  aUmony,  they  would  not  decree  a  di-  diyorce."    And  it  has  been  held,  that,  in 

▼orce  from  bed  and  board  until  it  should  an  action  for  diTorce,  the  marriage  is 

appear  that  the  parties  had  been  legally  sufficiently  proved   by  the  defendant's 

married,  and  that  the  libellant  was  there-  admission,  or  failure  to  traverse  the  alle- 

by  entitled  to  her  alimony  by  law/'   Wil-  gation  of  it  in  the  complaint,  and  in  such 

liams  V.  Williams,  3  Greenl.  185.    See,  a  case  the  fact  of  the  marriage  need  not 

also,  Jones  v.  Jones,  18  Maine,  808.    But  be  found ;   Rhodes,  J.,  observing,  that 

the  other  authorities,  English  and  Ameri-  **  the  marriage  is  in  no  sense  a  ground  for 

ean,  require  the  marriage  to  be  proved  in  the  divorce."    Fox  o.  Fox,  26  Cal.  687, 

all  divorce  suits,  whether  from  bed  and  690. 

board  or  from  1^  bond  of  matrimony ;  ^  Coote  £c.  Pract  346,  367. 

nor  do  they  suffer  this  fact,  more  than  *  Mayhew  v.  Mayhew,  3  M.  &  8.  266, 

any  other  in  the  case,  to  be  established  2  Phiflim.  11. 

by  the  sole  admissions  of  the  defendant.  *  Montague  v,  Montague,  2  Add.  Ec. 

I^ainly  the  canon,  and  the  reason  of  it,  376, 2  Eng.  Ec.  360 ;  Mayhew  v.  Mayhew, 

must  apply  to  the  marriage,  as  much  as  to  2  Phillim.  11,  1  Eng.  Ec.  166;  Brown  v. 

any  other  part  of  the  plaintiff's  case.  See  Brown,  2  Hag.  Ec.  6,  4  Eng.  Ec.  11; 

cases  cited  ante,  §  241,  263.    In  Califoi^  Robins  r.  Wolseley,  2  Lee,  149,  6  Eng. 

nia,  there  is  the  f  oUowing  statute :  '*  No  Ec.  76.    This  is  also  the  rule  in  Scotland, 

divorce  shall  be  granted  in  any  action  by  1  Fras.  Dom.  Rel.  669. 

default  of  the  defendant,  nor  on  the  ad-  *  Coote  Ec.  Pract.  386. 

mission  or  statement  of  either  party ;  but,  ^  Mangue  v.  Mangue,  1  Mass.  240. 
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wife,  as  the  case  might  be,  to  obtain  a  separation  for  a  violation 
of  the  marriage  vow."  The  marriage  under  consideration  was 
contracted  per  verba  de  prcesenti^  without  the  presence  of  a  priest, 
in  a  British  colony ;  and  the  court,  subsequently  to  The  Queen 
V,  MiUis,^  adjudged  it  sufficient  to  authorize  a  divorce.^  Practi- 
cally, according  to  present  views  of  marriage,  the  only  doubt  will 
relate  to  — 

§  264.  Voidable  Marrlaga.  —  Plainly,  under  the  ecclesiastical 
practice,  if  the  marriage  disclosed  was  voidable,  the  court  would 
decree  its  nullity,  and  there  could  be  no  occasion  to  proceed  fur- 
ther in  the  suit.^  Even  in  the  present  Divorce  Court  of  England, 
a  defendant  can  set  up  the  voidability  of  the  marriage,  and 
have  it  declared  null.*  A  further  question  was  debated  by  Dr. 
Lushington,  but  not  decided ;  namely,  if,  on  a  divorce  suit  for  a 
cause  arising  subsequently  to  the  nuptials,  one  of  the  parties  is 
shown  to  have  been  when  they  were  celebrated  physically  impo- 
tent, rendering  the  marriage  voidable,  yet  the  right  to  avoid  it  is 
practically  unavailable  by  reason  of  the  party's  delay  or  insin- 
cerity, will  it  suffice  for  the  divorce  ?  *  Plainly  enough,  in  prin- 
ciple, it  will ;  because  now  the  marriage,  which  is  no  longer  liable 
to  be  avoided,  is  for  all  purposes  good.  And  this  principle  settles 
a  further  one ;  namely,  that,  in  voidable  marriage,  the  party  has 
always  his  option,  to  rely  or  not  on  the  impediment.  If,  under  a 
practice  like  ours,  which  does  not  extend  to  defendants  affirma- 
tive relief,  one  sued  for  divorce  chooses  not  to  ask  a  continuance 
with  permission  to  bring  a  nullity  suit,  he  may  in  reason  be 
deemed  to  have  waived  his  objection  to  what  would  make  the 
marriage,  not  void,  but  voidable.  And  an  Illinois  case  seems  to 
lay  down  the  doctrine,  that,  in  divorce  suits,  only  the  fact  of  a 

1  Vol.  L  §  275-278.  are  indigpensable,  it  is  difficult  to  see  how 

>  Catterall  v.  Catterall,  1  Bob.  Ec.  this  question  can  practically  arise.    The 

580,  581,  583.    And  see  Vol  I.  §  278.  relation  of  husband  and  wife,  it  would 

See  also  lyAguilar  o.  D'Aguilar,  1  Hag.  seem,  must  either  exist  or  not,  the  law 

£c.  778,  8  £ng.  Ec.  829,  830,  where  Lord  haring  made  no  provision  for  an  inter- 

Stowell  remarked,  that  "  all  persons  who  mediate  state.    There  may  be  issues  in 

stand  in  the  relation  of  husband  and  wife,  which  the  proof  of  a  marriage  would  fail, 

in  any  way  the  law  allows,  as  by  a  for-  when  it  would  prevail  in  other  issues, 

eign  marriage,  or  by  a  domestic  marriage  Vol.  I.  §  408. 

not  contrary  to  law,  have  claim  to  relief         *  Vol.  I.  §  105  et  seq. ;  ante,  §  262. 
on  the  violation  of  any  matrimonial  duty."         *  Vol.  I.  §  331  a;  Serrell  v,  Serrell, 

In  the  United  States,  where  consent  per  2  Swab.  &  T.  422;  G.  v.  G.  Law  Rep.  2 

verba  de  prcteenti  alone  Is  generally  held  to  P.  &  M.  287. 
be  a  good  marriage  at  the  common  law,         *  Anonymous,  Deane  ft  S.  205. 
and  perhaps  also  where  statutory  forms 
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marriage  need  be  proved,  not  its  legality.  This  evidence  would 
doubtless  everywhere  establish  it  prima  fade^  as  legal  and  valid. 
Yet  Scates,  J.,  observed :  "  I  apprehend  a  mere  de  facto  or  co- 
habitation marriage,  and  an  unlawful  marriage,  such  as  is  void 
as  being  within  the  degrees  of  consanguinity,  or  between  white 
and  colored  persons,  may  be  dissolved  by  decree,  or  declared 
void."  1 

§  265.  In  NoUity  Suit  —  In  suits  for  nullity  of  marriage,  as 
for  divorce,  the  marriage  sought  to  be  set  aside  must  be  proved.^ 
Yet— 

Nature  of  Proolii.  —  The  nature  of  the  required  proofis,  in  these 
cases,  is  not  well  defined.  Where,  in  England,  the  husband 
brought  suit  to  declare  null  a  marriage  celebrated  in  Scotland, 
on  the  ground  that  the  wife  had  a  former  husband  living,  Dr. 
Swaby,  after  remarking  on  the  unsatisfactory  character  of  the 
direct  evidence  of  the  fact  of  the  marriage  whereof  the  sentence 
of  nullity  was  prayed,  added :  **  Nor  is  this  lack  of  primary  evi- 
dence at  all  compensated  for  by  any  secondary  proof  in  the  cause, 
as  of  consummation,  cohabitation,  mutual  acknowledgments,  &c. 
For,  even  granting  such  secondary  proof  to  be  admissible  in  the 
case,  which  is  very  doubtful  (it  being  a  case  brought  inter  vivos^ 
and  by  the  one  against  the  other  contracting  party),  save  only  in 
corroboration  of  other  and  more  direct  testimony,  —  namely,  that 
of  persons  present  (there  being  persons  still  living  vouched  to 
have  been  present)  at  the  alleged  fact  of  marriage, — yet  still,  of 
the  little  of  such  secondary  proof  as  appears  in  the  cause,  the 
whole  is  extra-libellate,  and  so,  strictly  speaking,  no  proof."  But 
he  admitted,  on  the  authority  of  former  discussions,  that,  if  the 
suit  had  been  prosecuted  by  a  person  other  than  one  of  the  mar- 
ried parties,  and  proof  of  the  fact  of  marriage  was  not  in  the 
power  of  such  plaintiff,  it  might  still  be  declared  void;  the- 
decree  being  "  void,  \f  any  stick  were  had" •  By  the  general 
rule,  the  decree  affirms  the  fact  of  the  pretended  marriage,*  as 
well  as  pronounces  it  void.* 

Through  the  remainder  of  this  chapter  we  shall  consider  — 

1  HarmaD  v.  Harman,  16  SL  86,  re-         '  Nokes  o.  Milward,  2  Add.  Ec.  886, 

ferring  to  Rey.  Stats.  1846,  p.  196,  §  1.  897,  899, 2  Eng.  Ec  866,  862,  868,  and 

3  Augbtie  V,  Aughtie,  1  FhiUim.  201,  cases  in  the  notes. 
1  Eng.  Ec.  72.  «  Coote  Ec.  Fract  402, 424. 
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§  266.  Haw  the  Marriage  is  to  be  proved  in  the  ordinary  Divorce 
Suit :  — 

Not  well  defined. — As  to  this,  Dr.  Lnshington  said,  in  18S8: 
*^  I  do  not  know  that  there  is,  in  the  books,  any  express  author- 
ity for  the  quanttim  and  species  of  evidence.*'  ^  And  what  was 
true  then  has  become  no  less  so  since. 

Question  —  (Faot  of  Marriage).  —  The  principal  question  is, 
whether  what  is  commonly  termed  a  fact  of  marriage  ^  must  be 
shown,  as  in  indictments  and  actions  for  seduction  ;  or  whether 
such  evidence  as  of  cohabitation  and  repute,  which  derives 
its  significance  from  the  legal  presumption  of  innocence,^  is 
sufficient. 

How  in  Divorce  BiUs.  —  In  divorce  bills  before  the  House  of 
Lords,  ^^  the  usual  course,"  says  Macqueen,  ^^  is  to  produce  and 
prove  an  examined  copy  of  the  entry  jn  the  marriage  register ; 
and  then  to  call  a  witness  who  was  present  at  the  ceremony, 
and  acquainted  with  the  parties.  Such  evidence,  however,  can* 
not  always  be  obtained.  But  the  best  proof  must  be  tendered 
that  the  circumstances  of  the  case  will  admit  of."  ^ 

EooleaiaBtical  Praotioe.  —  In  the  ecclesiastical  courts,  the  libel, 
whether  for  adultery  or  for  cruelty,  pleaded  in  form  both  a  fact 
of  marriage  celebrated  and  cohabitation  and  repute  following.^ 
When  we  consider  the  course  of  proceeding  in  these  courts,  the 
conclusion  from  this  is,  simply,  that  proof  of  cohabitation  and 
repute  is  relevant  to  the  issue ;  but  whether  it  is  alone  sufficient 
we  must  learn  elsewhere. 

§  267.  Preanmptions  from  Cohabitation,  fta  —  Where  one  de-> 
fended  a  jactitation  suit  by  setting  up  a  marriage  legally  sol* 
emnized ;  ®  and  the  clerg}nnan  who,  it  was  said,  officiated  therein, 
was  dead ;  and  one  of  the  two  witnesses  was  dead  also,  and  the 
other  could  not  identify  the  parties ;  an  attempt  was  made  to 
prove  it  by  circumstantial  evidence.  The  circumstances  appear- 
ing' were  deemed  insufficient ;  but  Dr.  Radcliff  added :  *^  It  is 
proper  to  contradict  a  notion,  that  a^marriage  in  such  a  case  could 
not  be  proved  by  circumstances,  cohabitation,  and  acknowledg- 
ment." '     Again,  — 

1  Good  V.  Good,  1  Curt  Ec.  766,  763,  *  Macq.  Pari.  Pract.  535. 

6  Eng.  Ec.  462,  450.  •  Coote  Ec.  Pract.  820, 860. 

«  Vol.  I.  §  482  et  seq.  •  Post,  §  290. 

•  Vol.  L  §  484-446.  7  Bodkin  v.  Caie,  MiUwaid,  866,  861. 
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§  268.  Coiitiniied.  —  In  an  alimony  suit  in  Virginia,  the  defend- 
ant having  in  his  answer  denied  the  marriage,  evidence  of  his 
former  admissions,  of  cohabitation,  and  general  repute,  without 
more  direct  proof,  was  held  to  be  enough.  And  the  chancellor 
distinguished  this  case  &om  indictments  and  actions  for  criminal 
conversation,  in  which  is  charged  a  crime  in  respect  of  the  mar- 
riage alleged.  ^'  But  the  virttioiis  act  of  matrimony,"  he  added, 
^'  may  in  this  case,  as  in  many  others,  be  proved  by  cohabitation, 
name,  reputation,  and  other  circumstances."  ^  So  in  Alabama,^ 
Texas,*  Indiana,*  Illinois,*  West  Virginia,'  and  Florida,'  evidence 
of  cohabitation,  repute,  and  the  like,  seems  to  have  been  deemed 
sufficient  in  proof  of  marriage  in  divorce  suits. 

§  269.  "  Strict  Freer'  —  In  an  English  case,  before  the  Privy 
Council  in  1838,  Lord  Brougham  said,  that  a  divorce  from  bed 
and  board  '^can  only  be  pronounced  upon  strict  proof  of  the 
status  of  the  parties ; "  but  there  was  no  discussion  as  to  what  is 
strict  proof.* 

Borne  Parttonlar  Faots.  —  In  an  adidtery  suit  before  Dr.  Lush- 
ington  it  was  in  proof,  that  the  parties  being  on  a  voyage  to  Bar- 
badoes  intended  to  be  there  married,  that  the  witness  wrote  to 
the  governor  for  a  license,  that  after  the  ceremony  was  assumed 
to  have  been  performed  they  returned  to  the  ship,  and  that  they 
afterward  conducted  and  were  treated  as  husband  and  wife. 
The  learned  judge  would  not  decide  whether  this  was  alone  suf- 
ficient evidence ;  there  being  other,  making,  with  this,  the  proo& 
satisfactory.^ 

§  270.  Foot  of  Marriage.  —  In  a  cruelty  suit  before  the  same 
judge,  a  marriage  in  Scotland  was  pleaded,  and  the  entry  in  the 
Scotch  register  offered  as  an  exhibit.  *^You  must  be  aware," 
said  the  court,  speaking  to  the  admissibility  of  the  libel,  *^  that 
banns  are  not  proclaimed  in  one  case  in  fifty  in  Scotland ;  and  it 
does  appear  to  me,  that,  this  being  nothing  more  than  a  certifi- 


1  Farcdl  V.  PureeU,  4  Hen.  &  Munf. 
607,  612. 

s  Morris  v,  Morris,  90  Ala.  leS. 

•  Wright  V.  Wright,  6  Texas,  3. 
«  Trimble  o.  Trimble,  2  Ind.  76. 

*  Harman  v.  Harman,  Id  HI.  86. 

«  HHehcox  v.  mtchooz,  2  W.  Ta.  480. 

7  Bums  v.  Bums,  13  Fla.  800,  880. 
See  as  to  New  York,  DaWs  v.  Davis,  1 
Abb.  N.  Cas.  140. 


8  MelUn  V.  Mellin,  2  Moore  P.  C.  493. 

•  Good  V.  Cood,  1  Curt.  Ec.  756,  6 
Eng.  £a  452.  See  also  Daiis  r.  Davis,  1 
Abb.  N.  Cas.  140;  Hervej  v,  Herrej,  2 
W.  Bl.  877 ;  Kemick  v.  Kenrick,  4  Hag. 
Ec.  114,  129;  Duncan  v,  Duncan,  2 
Monthly  Law  MMg,  612;  Mitchell  v, 
Mitchell,  11  Vt  184;  Houpt  9.  Houpt, 
Wright,  156 ;  8.  o.  6  Ohio,  639 ;  Prince  v. 
Prince,  1  Bich.  Eq.  282. 
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cate  of  the  session  clerk,  and  he  not  being  authorized  by  the  law 
of  Scotland  to  keep  a  register,  when  we  come  to  the  proof  of  this 
marriage  we  shall  have  much  difficulty  in  establishing  it  upon 
this  document.  You  must  have  the  evidence  of  persons  who 
wei^e  present  at  the  marriage,  for  I  do  not  think  that  I  shall 
receive  this  certificate.  The  fact  of  marriage,  in  these  proceed- 
ings and  in  actions  for  criminal  conversation,  must  be  proved  in 
a  different  manner  from  a  marriage  in  all  other  cases  whatever. 
I  am  not  aware  that  there  is  any  law  establishing  a  register  of 
marriages  in  Scotland."  ^ 

§  271.  Varying  with  Tribunal  —  ("Beat  Bvidenoo " — Regiater).  — 
Some  observations  from  the  same  learned  judge,  in  a  criminal 
ecclesiastical  suit  for  incest,  indicate  that  perhaps  the  proofs  may 
vary  with  the  tribunal.  But  no  doctrine  like  this  could  find 
favor  in  our  courts ;  for,  with  us,  the  truth  is  undisputed,  that 
whatever  evidence  will  establish  a  given  fact  in  a  given  issue 
before  one  body  of  men  will  do  the  same,  under  like  circum- 
stances, before  another.  So  it  must  bd  while  the  law  is  a  science, 
and  judicial  proceedings  are  carried  on  to  ascertain  facts.  The 
question  was  one  of  pedigree,  involving  marriage  ;  and  the 
learned  judge  said  :  ^*  In  considering,  further,  whether  I  am 
entitled  to  dispense  with  the  production  of  the  register,  I  must 
look  to  the  practice  of  the  court  in  which  I  am  sitting ;  and  it  has 
been  the  practice  to  require  the  production  of  the  register  where 
it  could  be  obtained,  and  I  should  be  reluctant,  unless  necessity 
compelled  me,  to  relax  the  rule."  Still  he  deemed  the  register 
not  to  be  the  **  best  evidence  "  of  marriage  ^^  for  these  reasons : 
first,  that  registration  is  not  necessary  for  the  marriage  itself; 
secondly,  that  no  error  or  blunder  in  the  register  could  affect  the 
validity  of  the  marriage ;  and,  thirdly,  that  registration  is  not 
like  an  agreement  or  a  deed  in  writing,  and  the  contents  of  which 
cannot  be  proved  by  viva  voce  evidence,  but  it  is  a  mere  record 
afterwards  of  what  has  been  done,  and  no  doubt  a  very  important 
record  to  those  who  enter  into  the  compact ;  but  it  is  a  mere 
memorandum  of  the  compact  they  entered  into,  not  the  compact 
itself."  « 

1  Saunden  o.  8aanden,  10  Jar.  148,  Ratcliff,  1  Swab.  &  T.  467.  See  Vol.  I. 
144.     The  home  registry  of  an 'India    §4dOetteq. 

marriage   was   admitted  in  Batclifl  o.        '  Woods  v.  Woods,  2  Curt  Ec.  616, 622, 

7  £ng.  Sc.  181, 184. 
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§  271  a.  Divorce  Court  DeoiBioiu.  —  There  have  been,  on  this 
subject,  some  cases  before  the  English  Divorce  Court.  But  they 
contain  no  developments  of  principles  particularly  helpful  in  the 
present  connection.^ 

§  272.  Resnit  on  Aiitliorlt7.  —  The  result  of  the  authorities  is 
confusion.  They  speak  no  uniform  and  certain  language ;  though, 
on  the  whole,  if  an  American  doctrine  is  to  be  derived  from 
them,  it  is  that  the  proofs  by  cohabitation,  reputation,  and  the 
like,  as  in  ordinary  civil  cases,  will  suffice.^  '  Looking,  then,  at 
the  question  in  the  light  of  principle,  — 

In  Prinoiple,  —  there  is  a  distinction  between  the  divorce  suit 
for  adultery  and  for  other  causes ;  a  fact  of  marriage,  as  in  indict- 
ments for  polygamy  and  actions  for  criminal  conversation,^  being 
required  to  be  proved  in  the  former,  not  in  the  latter.  To 
explain,  — 

Distinction.  —  Equivocal  acts,  susceptible  of  being  construed 
either  as  conforming  to  or  violating  the  rules  of  morality  and  law, 
receive,  in  the  law  of  evidence,  the  former  interpretation.  So 
that,  when  parties  are  living  together  ostensibly  as  married,  they 
are  presumed  to  be  husband  and  wife,  not  fornicators  or  adul- 
terers. This  is  the  common  case.  But  if,  for  example,  a  woman 
accepts  the  embraces  of  two  men,  the  law,  which  has  made  it  im- 
possible both  should  be  her  husband,  does  not  decide  between  the 
two,  therefore  does  not  infer  a  marriage  with  either.  So  it  is,  as 
explained  in  the  first  volume,  in  the  civil  action  for  criminal  con- 
versation, and  in  indictments  for  polygamy  and  adultery.  In 
these  issues,  therefore,  what  is  called  a  fact  of  marriage  must  be 
proved.*    Now,  — 

§  273.  Divorce  Suit  for  Adultery.  —  Exactly  of  the  latter  sort  is 
the  divorce  suit  for  adultery.  A  plaintiff  alleges  marriage  with 
the  defendant,  who,  the  allegation  adds,  has  since  been  detected 
in  sexual  intercourse  with  a  third  person.  If  the  law,  favoring 
innocence,  undertakes  therefore  to  presume  a  marriage  between 
the  parties  from  their  cohabitation  on  terms  of  such  intercourse, 
it  must  also  pi:esume  the  same  as  between  the  defendant  and  the 

1  Patrickson  v.  Patrickson,  Law  Bep.         >  Ante,  §  268. 
1  P.  &  M.  80 ;  McEechnie  v.  McKechnie,         '  Vol.  I.  §  482  et  seq. 
1  Swab.  &  T.  660 ;  Booker  v.  Booker,  8         *  Vol.  L  §  444  and  other  aectione  in 
Swab.  &  T.  626 ;  Limerick  v.  Limerick,  4  the  same  connection ;  Clayton  v.  War- 
Swab.  &  T.  262 ;  Abbott  v.  Abbott,  4  dell,  6  Barb.  214,  4  Comst  280 ;  Holmes 
Swab,  ft  T.  264.  v.  Holmes,  6  La.  468. 
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third  person,  from  their  like  intercourse ;  and  presumption  will 
destroy  presumption,  leaving  nothing  accomplished  in  proof. 
Hence  a  fact  of  marriage  must  be  shown.     Thus, — 

§  274.  mustrative  Case.  —  In  a  California  divorce  suit  for  adul- 
tery, where,  if  the  fact  was  material,  as  probably  it  was  not,  there 
had  been  in  form  a  marriage  between  the  defendant  and  pariicep% 
criminis^  the  intermarriage  of  the  parties  was  not  allowed  to  be 
presumed  from  their  former  matrimonial  cohabitation,  with  the 
reputation  of  being  married  persons.  Said  Cope,  J. :  "  The  gen- 
eral rule,  that  in  actions  of  this  nature  the  marriage  may  be  in- 
ferred from  the  cohabitation  of  the  parties,  we  do  not  understand 
to  be  applicable.  We  cannot  indulge  this  inference  without  pre- 
suming that  the  defendant  has  been  guilty  of  the  crime  of  big* 
amy ;  and  the  fact  that  it  involvessuch  a  presumption  is  sufficient 
to  repel  it.  In  the  absence  of  criminative  proof,  it  is  never  to  be 
supposed,  as  a  matter  of  legal  presumption,  that  a  person  has  vio- 
lated the  criminal  law ;  and  the  presumption  in  favor  of  inno* 
cence,  says  a  learned  writer,  is  not  confined  to  proceedings 
instituted  with  a  view  of  punishing  the  supposed  ofiTence,  but 
holds  in  all  civil  suits  where  it  comes  collaterally  in  question.'" 
Nor,  it  was  deemed,  did  this  result  contravene  the  statute,  which, 
the  judge  observed,  '*  provides,  that  in  prosecutions  for  bigamy 
it  shall  not  be  necessary  to  prove  either  of  the  marriages  by  the 
register  or  certificate  thereof,  or  other  record  evidence,  but  that 
the  same  may  be  proved  by  such  evidence  as  is  admissible  to 
prove  a  marriage  in  other  cases."  The  effect  of  this  statute  was 
merely  to  dispense  with  the  record.  It  was  added :  *^  The  clause 
providing  that  the  marriage  may  be  proved  by  such  evidence  as 
is  admissible  to  prove  a  marriage  in  other  cases  does  not  derogate 
fi*om  this  view ;  for  in  other  cases  there  is  no  uniform  rule  upon 
the  subject."  ^ 

§  275.  Divoroa  Suit  for  Cruelty.  —  Aots  of  cruelty  may  be  in- 
dictable as  assault  and  battery.^  And  Lord  Stowell  said  of  the 
divorce  suit  for  this  cause :  **  The  case  indeed  is  civil,  as  has  been 
repeatedly  observed,  btU  the  facts  whdouitedly  are  eriminal.^^^ 
Therefore,  if  whipping  a  woman  were  moral  and  lawful,  and  the 
foundation  of  population  and  national  prosperity,  in  matrimony, 

1  CMe  V.  Cue,  17  GaL  606,  600,  001,  •  Eruu  o.  Enmi,  1  Hag.  Con.  S6,  4 
OOa.  Eng.  Ec  dlO,  81& 

«  VoL  L  §  7M. 
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but  the  reverse  out  of  it,  the  law  would  infer  marriage  from  such 
conduct ;  since  this  inference  would  make  it  lawful,  moral,  and 
praiseworthy,  contrary  to  what  it  would  appear  were  the  inference 
not  drawn.  Thus  the  like  reasoning  would  apply  to  cruelty  as 
to  adultery ;  leading  to  the  conclusion  that  the  marriage  of  the 
parties  must,  in  this  issue  also,  be  proved  as  a  fact.  But,  it  being 
no  more  lawful  and  moral  for  a  man  to  beat  his  wife  than  any 
other  woman,  such  reasoning  is  not  applicable  to  the  case  ;  so  that, 
in  principle,  the  marriage  may,  in  tbe  divorce  suit  for  cruelty,  be 
presumed  from  cohabitation  and  repute. 

§  276.  Doctrine  as  affected  by  Legislation.  —  In  some  of  our 
States,  legislation  has  relieved  the  courts  of  technical  rule,  by 
providing  that  in  all  causes  of  divorce  cohabitation,  repute,  and 
other  like  circumstantial  evidence  shall  be  competent.  As  to 
this,  the  reader  is  referred  to  observations  in  the  first  volume.^ 

1  Vol.  L  §  643-646. 
VOL.  II.  16  241 
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CHAPTER   XIX. 

FUBTHBB  OF  THE  PBOOFS  Ain>  WTTNESSES. 

§  277.    Introduction. 
278,279.    Proof 8  in  General 
280-284  a.  The  Witnesses. 
284  6, 284  c.  Depositions. 
285-288.    Other  Questions  of  Eyldenoe. 

§  277.  Hero  —  xmiQwhore*  —  We  shall  in  this  chapter  consider 
the  evidence,  other  than  of  marriage,  common  to  all  issues  in 
divorce  causes.  What  pertains  simply  to  particular  issues  is 
treated  of  under  their  several  titles :  as,  for  example,  the  evidence 
of  connivance,  in  the-  chapter  on  "  Connivance ; "  of  cruelty,  in 
the  chapter  on  "  Cruelty." 

How  Chapter  divided.  —  The  order  of  the  chapter  will  be, 
I.  The  Proofs  in  General  ;  II.  The  Witnesses  ;  III.  Deposi- 
tions ;   IV.  Other  Questions  of  Evidence. 

I.  2%e  Proofs  in  General. 

§  278.  Weight  of  Bvidenoe  —  ("  ReaBonable  Doubt "  —  Burden  of 
Proof).  — We  have  seen,  that  a  divorce  suit  is  not  criminal,  but 
it  is  a  sort  of  tiiangular  action  of  tort,^  —  peculiar,  yet  partaking 
more  of  the  civil  quality.  Hence  the  rule  of  the  criminal  law, 
that,  to  justify  a  conviction,  guilt  must  be  established  beyond  a 
reasonable  doubt,^  does  not,  in  the  technical  sense,  and  as  the 
doctrine  is  practically  held  in  a  part  of  our  tribunals,  prevail  in 
these  causes.^  Still,  obviously,'  as  was  observed  in  the  English 
Divorce  Court,  *^  in  all  causes  where  a  crime  is  imputed,  the  pre- 
sumption of  innocence  must  prevail  until  guilt  has  been  proved ; 
and,  in  proportion  to  the  gravity  of  the  charge  and  the  rare 

1  Ante,  §  230-234.  •  Chestnut  v.  Chestnut,  88  BL  648; 

'  See  this  rule  particularlj  explained,     Smith  v.  Smith,  6  Oregon,  186. 
1  Bishop  Crim.  Proced.  §  1091-1095. 
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occurrence  of  the  crime  imputed,  it  is  reasonable  to  require  more 
cogent  evidence  to  overthrow  the  legal  presumption  of  inno- 
cence."  ^  And  some  of  our  courts  carry  this  proposition  still  fur- 
ther into  civil  causes ;  namely,  to  the  extent  that,  when  a  crime 
is  to  be  proved  in  them«  it  must  be  beyond  a  reasonable  doubt, 
the  same  as  though  the  party  were  on  trial  upon  an  indictment 
for  it.^  It  is  believed  that  the  reason  of  the  rule,  as  it  prevails 
in  criminal  causes,'  will  rarely  or  never  carry  it  quite  so  far  into 
civil ;  still,  that  the  doctrine  of  the  English  Divorce  Court,  just 
stated,  is  unquestionably  just.  And,  to  divorce  cases,  all  our 
tribunals  will  apply,  *on  this  question  as  on  the  rest,  its  rules  of 
civil  evidence,  whatever  they  may  be.*  The  party  alleging  the 
matrimonial  offence  must  present  more  than  equally  balanced 
testimony,  he  must  affirmatively  and  satisfactorily  prove  it ;  '^  he 
must  overcome  the  presumption  of  innocence ;  ^  and  otherwise 
make  out  his  case  clearly,  in  proportion  to  the  gravity  of  the 
charge  and  its  heavy  consequences.^  And  if  he  sets  up  a  false 
case,  the  suspicions  of  the  judge  will  be  particularly  aroused.^ 
So  — 

AUegation  And  Corresponding  Prool  —  While  *'  allegation  with- 
out  proof  passes  for  nothing,  proof  without  allegation  passes  for 
nothing.  This  is  the  rule  in  reference  to  all  proceedings  in 
court."  ^  And,  in  the  words  of  Dr.  Lushington  ;  *'  Discharging 
the  united  functions  of  judge  and  jury,  it  is  not  sufficient  for  the 
court  to  have  a  moral  conviction  of  the  guilt  of  the  party:  it 

1  N.  u.  N.  8  Swab.  &  T.  234, 288.    The  HI.  200 ;  Friend  v.  Friend,  Wright,  680. 

leanied  Judge  added :  "  The  crime  here  And  see  Brainard  u,  Brainard,  Wright, 

imputed  [attempted   sodomy  upon  the  864. 

wife]  is  so  heinous  and  so  contrary  to         *  Bradish  v.  Bliss,  36  Vt  826. 
experience,  that  it  would  be  most  unrea-         ^  Berckmans  v,  Berckmans,  2  C.  £. 

sonable  to  find  a  rerdict  of  guilty  where  Green,  453, 1 C.  E.  Green,  122 ;  Edmond's 

there  Ib  simply  oath  against  oa^,  with^  Appeal,  7  Smith  Pa.  232 ;  Dillon  v.  DU- 

out  any  further  evidence,  direct  or  cir-  Ion,  3  Curt.  Ec.  86, 116 ;  Pollock  v.  Pol- 

cumstantial,  to  support  the  charge."  lock,  71  N.  Y.  137,  142 ;  Mandal  v.  Man- 

*  Barton  v.  Thompson,  46  Iowa,  80;  dal,  28  La.  An.  566;  Derby  v.  Derby,  6  C. 
Mott  o.  Dawson,  46  Iowa,  533.  See  Ellis  E.  Green,  86 ;  Hughes  v,  Hughes,  44  Ala. 
V.  Bu2zell,  60  Maine,  200;  Allison  v,  608.  The  expression  in  some  of  these 
People,  46  BL  87.  cases,  especially  where  the  offence  is 

*  1  Bishop  Crim.  Proced.  §  1002.  adultery,  is,  that  it  must  be  established 

*  Chestnut  v.  Chestnut,  supra ;  Hen-  beyond  a  reasonable  doubt. 

derson  v,  Henderson,  88  111.  248.  ^  ^mm ,;.  Dunn,  2  PhiUim.  408, 1  Eng. 

*  Fischer  v.  Fischer,  3  C.  £.  Green,    £c.  280, 286. 

80O;  Jenkins  v.  Jenkins,  86  111.  340;  •  Foy  v,  Foy,  18  Ire.  90,  96;  Johnson 
Carter  v.  Carter,  62  111.  439;  Blake  v.  v.  Johnson,  4  Wis.  136;  McQueen  o.  Mo- 
Blake,  70  ni.  618 ;  Watt  v.  Kirby,  16    Queen,  82  N.  C.  471. 
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must  be  satisfied  that  such  conviotion  is  founded  on  legal  evi- 
dence, applicable  to  legal  charges."  ^    Hence,  — 

§  279.  DoUotum  without  Divorce.  —  When  a  cause  of  divorce 
has  occurred,  the  marriage  is  not  thereby  dissolved,  but  it  re- 
mains in  full  force  until  the  sentence  of  the  court  declares  its 
dissolution.' 

AU  —  (Offonoo  —  JnilBdiotioii).  —  The  complaining  party  must 
prove  every  element  of  the  offence,  including  whatever  is  neces- 
sary to  the  jurisdiction.^ 

II.  The  Witnesses. 

§  280.  Rolativefl,  Benranto,  Friends.  —  Almost  necessarily,  in  a 
large  proportion  of  the  divorce  cases,  the  witnesses  are  the  rela- 
tives, friends,  or  dependents  of  one  or  both  of  the  parties.  They 
have  often  made  up  their  minds  as  to  the  merits  of  the  contro- 
versy ;  and,  whether  they  have  absolutely  or  not,  their  testimony 
is  more  or  less  influenced  by  preference  and  prejudice.  **  I  do 
not  imagine,"  observed  Dr.  Lushington  of  a  lady's  maid,  ^*  that 
the  experience  of  the  oldest  practitioner  can  furnish  an  instance  of 
such  a  person  called  on  to  depose  for  her  mistress  who  had  not  a 
bias."  ^  Still  the  testimony  of  persons  of  these  several  classes  is 
not  to  be  rejected ;  but,  in  weighing  it,  the  court  or  jury  should 
take  all  the  circumstances  and  probable  prejudices  into  the 
account.^  Relationship,  friendship,  and  dependence  do  not  breed 
prejudice  in  all  witnesses  alike,  nor  does  prejudice  influence  alike 
the  testimony  of  all.  The  English  ecclesiastical  judges,  passing 
upon  the  proofs  in  connection  with  the  law,  often  adverted  to 
this  subject ;  and  they  deemed,  that  the  opinions  of  such  wit- 
nesses are  to  be  distrusted,  their  testimony  to  facts  to  be  cred- 
ited. Near  relatives  were  thought  liable  to  bias  toward  those 
to  whom  related ;  servants,  toward  their  employers.  Children 
were  regarded  as  subject  to  partisanship,  but  there  is  no  pre- 


1  Caton  V,  CatOD,  18  Jar.  431, 482,  488. 
'  WeUs  V,  Thompson,  18  Ala.  79a 
s  MaxweU  v.  MazweU,  53  Ind.  863 ; 
Powell  V.  Powell,  68  Ind.  518 ;  McFarland 
V.  McFarland,  40  Ind.  458 ;  RichardBon  v. 
Richardson,  50  Vt.  110 ;  Majors  v.  Ma- 
jors, 1  Tenn.  Ch.  264;  Franz  v.  Franz,  5 
Stew.  Ch.  488. 
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*  Dysart  v.  Dysart,  1  Rob.  Ec.  106, 
127. 

^  Lockwood  V,  Lockwood,  2  Curt  Ec. 
281,  282,  7  Eng.  Ec.  114, 115 ;  Hughes  r. 
Hughes,  44  Ala.  698 ;  Edmond's  Appeal, 
7  Smith,  Pa.  232 ;  Kneale  o.  Kneale,  28 
Mich.  844.  And  see  Burroughs  v.  United 
States,  2  Paine,  569. 
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samption  of  a  leaning  to  the  one  parent  rather  than  the  other.^ 
As  to — 

AocompUcM  —  and  their  husbands  and  wives,  the  doctrine  is 
stated  under  the  title  "Adultery."^ 

§  281.  Kumb«r  of  Wltnaaaes —  (in  EoolesiastiOBl  CourtB).  —  One 
witness  uncorroborated  was  not  received  as  sufficient  in  the  eccle- 
siastical courts  to  establish  any  fact ;'  as,  for  instance,  to  prove  a 
charge  of  adultery.^  But  this  doctrine  was  connected  with  that  of 
requiring  answers  under  oath,  and  it  admits  of  various  explana- 
tions not  necessary  to  be  entered  into  here.'^ 

In  EngUflh  Divoroo  Court.  —  It  was  done  away  with,  in  England, 
by  the  statute  which  established  the  Divorce  Court ;  providing, 
that "  the  rules  of  evidence  observed  in  the  superior  courts  of 
common  law  at  Westminster  shall  be  applicable  to,  and  observed 
in,  the  trial  of  all  questions  of  fact  in  the  court."  ^ 

"Witii  Q8,  —  the  rule  of  the  ecclesiastical  courts,  requiring  more 
evidence  than  the  testimony  of  one  witness,  has  never  been  fol- 
lowed," even  in  a  single  reported  case.    But,  — 

§  282.  Sworn  Answer  in  Bqnity.  —  Where  the  proceeding  is  in 
equity,  and  the  answer  is,  on  demand  of  the  party,  sworn  to  pur- 
suant to  a  requirement  of  law,  the  ordinary  equity  rules  as  to  its 
effect  appear  to  prevail  in  divorce  cases  substantially  the  same  as 
in  others ;  ^  except  that,  as  already  explained,  there  can  be  no 
decree  of  divorce  simply  on  bill  and  answer.^ 

1  Lockwood  V.  Lockwood,  2  Cart.  Ec.  Saanders  v,  Saunders,  11  Jar.  788, 1  Rob. 

281,  289,  7  Eng.  Ec.  114,  118 ;  Saonders  Ec.  640;  King  o.  King,  2  Rob.  Ec.  153. 

p.  Saunders,  6  Notes  Cas.  413, 417, 1  Rob.  And  see  Schaltes  v.  Hodgson,  1  Add.  Ec. 

Ec.  549,  555 ;  D'Aguilar  v.  D'Aguilar,  1  105 ;  Dysart  v.  Dysart,  3  Curt  Ec.  543 ; 

Hag.  Ec.  773,  782,  3  Eng.  Ec.  329,  335;  Simmons  o.  Simmons,  1  Rob.  Ec.  666; 

DiUon  V,  Dillon,  3  Curt.  Ec.  86,  102,  7  Oliver  v,  Heathcote,  2  Add.  Ec.  35,  41 ; 

Eng.   Ec.  377.    And  see  The  State  v.  Dalryrople  v.  Dalrymple,  2  Hag.  Con.  64, 

Nash,  8  Ire.  35 ;  Cioccio  v.  Cioccio,  26  127 ;  Best  v.  Best,  2  Phillim.  161, 169. 
Eng.  L.  &  Eq.  604,  613,  1  Spinks,  121 ;         «  Stat.  20  &  21  Vict.  c.  85,  §  48. 
Chesnutt   v.    Chesnutt,  1   Spinks,  196 ;         7  Atkins  v,  Atkins,  reported  Vol.  I. 

B.  G.  nom.  C.  V,  C.  28  Epg.  L.  &  Eq.  603;  §  729,  note. 

Berckmans  v.  Berckmans,  2  C.  E.  Green,         *  See   Latham  v.  Latham,  30  Grat. 

453;  Ware  v.  Ware,  8  GreenL  42.  307 ;  Derby  v,  Derby,  6  C.  E.  Green,  36; 

<  Post,  §  642,  643.  Stibbins  v.   Stibbins.  1  Met.  Ky.  476  ; 

•  Ante,  §  221 ;  2  Bam  Ec.  Law,  238,  Moyler  v.  Moyler,  11  Ala.  620;  Hughes  v. 
tit.  Eyidence.  Hughes,  19  Ala.  307 ;  Richmond  v.  Rich- 

•  Eyans  v.  Evans,  1  Rob.  Ec.  165 ;  mond,  10  Yerg.  343 ;  Mosser  v.  Mosser, 
Curtis  V.  Curtis,  6  Moore  P.  C.  252.  29  Ala.  313;  Miller  v.  Miller,  Sazton, 

•  Clutton  V.  Cherry,  2  Phillim.  373,  386;  Marsh  v.  Marsh,  1  C.  E.  Green,  391. 
385;  Morgan  i7.  Hopkins,  2  Phillim.  582,  *  Ante,  J  235;  Latham  v,  Latham, 
584 ;  Clarke  v.  Douce,  2  Phillim.  335, 889 ;  supra ;  Banta  v.  Banta,  3  Edw.  Ch.  296. 
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Parties  u  "WitiiMMft*  —  In  England  at  present,  by  force  of  stat' 
utes,  the  parties  can  respectively  take  the  stand  as  witnesses 
in  divorce  causes  ;  yet  neither  can  compel  the  other  to  testify  to 
adultery,  or  otherwise  to  criminate  himself.^  And  legislation  in 
the  greater  number  of  our  States  has  travelled  toward  or  to  the 
same  result. 

§  282  a,  Hlstorloal.  -*-  This  permitting  of  parties  to  testify  in 
their  own  causes,  contrary  to  the  rule  of  the  common  law,  has 
been  a  gradual  work  of  legislation  both  in  England  and  our 
States.    Not  to  speak  minutely,  — 

In  Bngiuid, — steps  had  so  far  progressed  before  the  establishment 
of  the  Divorce  Court,  that  parties  were  heard  to  testify  for  them* 
selves  in  the  ecclesiastical  divorce  suit  for  cruelty.^  This  general 
right  was  from  time  to  time  enlarged,^  one  of  the  difficulties  beiug 
to  find  a  satisfactory  rule  for  adultery  cases  ;  till,  in  1869,  an  act 
was  passed,  which,  after  providing  for  them,  left,  it  is  believed  no 
further  impediment  to  the  full  freedom  of  the  parties  to  tell  each 
his  own  story  under  Oath  to  the  court.  The  8d  section  is  as  fol* 
lows  :  *^  The  parties  to  any  proceeding  instituted  in  consequence  of 
adultery,  and  the  husbands  and  wives  of  such  parties,  shall  be  com* 
petetit  to  give  evidence  in  such  proceeding;  provided,  that  no 
witness  in  any  proceeding,  whether  a  party  to  the  suit  or  not, 
shall  be  liable  to  be  asked  or  bound  to  answer  any  question  tend«- 
ing  to  show  that  he  or  she  has  been  guilty  of  adultery,  unless 
such  witness  shall  have  already  given  evidence  in  the  same  pro- 
ceeding in  disproof  of  his  or  her  alleged  adultery."  * 

§  283.  In  our  States  —  (Interpretations  of  Statutes).  —  It  is  not 
deemed  important  to  trace  the  history  of  our  own  still  changing 
legislation  on  this  subject.    Some  particulars  showing  the  inter* 

&  And  see,  oti  thte  fubject,  Pyne  i^.  nlngi  v.  Jenningi,  Law  Bep.  1  P.  &  M.  86 ; 

Pyne,  1  Swab.  &  T.  17a  T.  v.  D.  Law  Rep.  1  P.  ft  M.  127 ;  Board- 

*  Hart  V.  Hart,  Spfaiks,  108.  man  v,  Boardman,  Law  Rep.  1  P.  ft  M. 

•  See  9  ft  10  Vict.  c.  96,  §  88;  14  ft  16  288;  U.  v.  J.  Law  Rep.  1  P.  ft  M.  460; 
Vict.  c.  99 ;  22  ft  28  Vict  c.  61, 1 6.  Anderson  u.  Anderson,  Law  Rep.  1  P.  ft 

«  82  ft  88  Vict.  c.  08, 1  a    And  see,  M.  612;  Bland  0.  Bland,  Law  Rep.  1  P. 

on  tlie  general  subject  of  this  section,  ftM.  618;  Blackbomei;.Blackbonie,Law 

Gray  v.  Gray,  2  Swab,  ft  T.  664  ;  Bur-  Rep.  1  P.  ft  M.  668 ;  Ross  v.  Ross,  Law 

roughs  0.  Burroughs,  2  Swab,  ft  T.  644 ;  Rep.  1  P.  ft  M.  629 ;  Harris  v.  Harris,  Law 

Baker  v.  Baker,  8  Swab,  ft  T.  218 ;  N.  v.  Rep.  2  P.  ft  M.  77 ;  Hebblethwaite  v.  Heb- 

N.  8  Swab,  ft  T.  284 ;  Hudson  v,  Hudson,  blethwaite,  Law  Rep.  2  P.  ft  M.  29 ;  H.  v. 

8  Swab,  ft  T.  814  J  Scott  v.  Scott,  8  Swab.  P.  Law  Rep.  8  P.  ft  M.  126;  Brown  si 

ft  T.  819 ;  Tatham  v.  Tatham,  8  Swab,  ft  Brown,  Law  Rep.  8  P.  ft  M.  196. 
T.  611;  F.  V.  D.  4  Swab<  ft  T«  86;  Jen- 
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pretatioo  of  the  statutes  are  the  following.  A  Maine  statttte 
provided,  that,  subject  to  exceptions  here  immaterial,  ^*  no  person 
shall  be  excused  or  excluded  from  being  a  witness  in  BXij  civil  suit 
or  proceeding  at  law  or  in  equity,  by  reason  of  his  interest  in  the 
event  of  the  same,  as  party  or  otherwise ;  *'  and  this  was  held  not 
to  make  the  libellantfor  divorce  a  competent  witness  for  himself. 
The  court  observed,  that  the  common-law  disqualification  of  hus- 
band and  wife  to  be  witnesses  against  each  other' rests  upon 
other  principles  than  '*  interest  in  the  event  of  the  suit,  as  party 
or  otherwise."  "  Its  foundation  is  in  the  public  good.  It  strikes 
deeper  than  mere  questions  of  interest,  and  is  based  upon  reasons 
of  public  policy."  ^  And  under  a  similar  statute  in  Vermont, 
husband  and  wife  were  held  not  competent  to  testify  on  the 
main  issue  in  their  divorce  suit.  The  enactment  did  not,  in 
terms  or  effect,  abrogate  the  rule  of  policy  on  which  properly  the 
exclusion  rests.'  But  the  contrary  is  adjudged  in  Missouri  under 
a  like  statute.^  In  New  Hampshire,  on  the  husband's  divorce 
suit  for  the  wife's  adultery,  he  has  been  held  incompetent  to 
prove  bis  own  non-access.  **  It  is  true,"  said  Bellows,  J.  "  that 
in  cases  of  divorce,  where  the  questions  of  fact  are  tried  by  the 
court,  the  evidence  of  the  parties  is  constantly  received,  but  not 
upon  any  ground  that  obviates  the  objection  to  the  proof  of  non- 
access  by  them,  which  rests  upon  views  of  decency,  morality,  and 
public  policy."  *  In  New  York,  some  nice  questions  of  interpre* 
tation  have  arisen,  but  they  seem  not  to  be  widely  important  else- 
where ;  so  the  reader  is  merely  referred  to  the  cases.* 

§  284.  "  Private  Convenatioiui.'*  —  The  statutes  in  Massachusetts, 
permitting  the  parties  to  be  witnesses  in  these  cases,  declare  that 
they  shall  not  "  be  allowed  to  testify  as  to  private  conversations 
with  each  other."  ®  This  provision  is  held  not  to  exclude  obser- 
vations addressed  by  the  one  to  the  other,  not  constituting  any 
part  of  a  conversation.^    But  the  fact  that  a  conversation  was  in 

1  Dwelly  tf.  D welly,  46  Maine,  877,  8S9;  Hennessey  v.  Hennessey,  58  How.  Pr. 

opinion  by  May  J.  S04;  Roe  v.  Roe,  40  N.  Y.  Superior  1. 

>  Mancliester  v,  Manchester,  24  Vt.  Compare  with  these  cases,  Bird  v.  Davis, 

640.  1  McCarter,  467 ;  Kelley  0.  Proctor,  41 

•  Moore  v.  Moore,  61  Misso.  118;  Ber-  N.  H.  130 ;  Breed  v.  Gore,  41  N.  H.  462  ; 
lin  V.  Berlin,  62  Misso.  161.  Peaslee  v,  McLoon,  16  Gray,  488;  Cae- 

•  Corson  v.  Corson,  44  N.  H.  687,  688.  tello  v.  Castello,  41  Ga.  6ia 

•  Chamberlain  v.  People,  23  N.  Y.  86,  •  Mass.  Stat  1857,  c.  306.  re^nacted 
88 ;  Rirenburgh  v,  Rirenburgh,  47  Barb.  Gen.  Stats,  c.  181,  §  14 ;  Stat.  1870,  c.  393, 
410,  420 ;  BisseU  v.  BisseU,  65  Barb.  825,  §  1. 

7  Abb.  Pr.  n.  b.  16;  Finn  v.  Fmn,  12  Hun,         7  French  tf.  French,  14  Gray,  186, 188. 
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the  presence  of  young  children,  not  shown  to  have  listened,  does 
not  render  it  admissible  as  not  being  private.^ 

KuUity  —  ("Divorce  Suit*').  —  A  proceeding  to  declare  a  mar- 
riage null  is  held  to  be  a  ^*  divorce  suit "  within  the  meaning  of 
this  provision.* 

Other  States.  —  The  statutes  of  other  States  and  their  effect 
will  sufficiently  appear  from  the  cases  cited  in  the  note.^ 

§  284  a.  Effect  of  Parties'  Testimony.  —  No  court  or  jury,  passing 
upon  evidence,  is  required  by  law  to  believe  any  witness.*  And 
there  are  classes  of  witnesses  whose  testimony  is  always  received 
with  caution,  and  rarely  permitted  to  be  adequate  unless  corrob- 
orated ;  as,  for  example,  accomplices.*  A  party  in  a  divorce  suit 
is  not  ordinarily,  like  the  accomplice,  of  bad  character ;  yet,  like 
him,  is  under  a  strong  temptation  to  falsify,  and  is  more  liable 
to  be  swayed  by  a  mistaken  prejudice.  In  the  ecclesiastical  prac- 
tice, parties  were  compellable  to  testify  by  giving  in  written 
answers  under  oath  ;  still,  said  Dr.  Lushington,  ^*  in  looking  into 
those  answers,  the  court  is  naturally  anxious  and  always  desirous 
not  to  rely  upon  the  statements,  though  on  oath,  of  a  party  him- 
self, and  never  resorts  to  such  statement  when  not  made  evidence 
by  being  read,  except  for  the  purpose  of  explaining,  or  bringing 
out  a  fact  in  favor  of  the  opposite  party."  ^  After  the  statutes 
had  made  the  parties  witnesses  in  the  ecclesiastical  tribunals.  Sir 
John  Dodson  said :  "  It  behooves  courts  of  justice  to  receive 
such  evidence  with  great  caution,  to  see  that  it  bears  the  stamp 

^  Jacobs  V,  Hosier,  113  Mass.  167.  v,  Belton,  11  C.  £.  Green,  449;  Shafto 
3  Foss  V.  Fobs,  12  Allen,  26.  As  to  v.  Shafto,  1  Stew.  Ch.  34 ;  Pullen 
a  like  statute  in  Missouri,  see  Moore  v,  v.  Pullen,  2  Stew.  Ch.  641 ;  Marsh  v. 
Wingate,  63  Misso.  398;  Moore  i;.  Moore,  Marsh,  2  Stew.  Ch.  296;  Doughty  v. 
61  Misso.  118;  Dwyer  &.  Dwyer,  2  Misso.  Doughty,  6  Stew.  Ch.  82;  Sandford  v. 
Ap.  17.  And  see  Baldwin  o.  Parker,  99  Sandford,  6  Stew.  Ch.  420;  Franz  v. 
Mass.  79.  As  to  the  earlier  Massachu-  Franz,  6  Stew.  Ch.  483;  Barringer  p.  Bar- 
setts  statute,  see  Little  v.  Little,  18  Gray,  ringer,  69  N.  C.  179 ;  Flattery  v.  Flattery, 
264.  7  Norris,  Pa.  27 ;  Bronson  v,  Bronson,  8 
>  Matthai  v.  Matthai,  49  Cal.  90 ;  Philad.  261 ;  Fyle  v.  Pyle,  10  Philad.  68 ; 
Cook  V.  Cook,  46  Ga.  808 ;  Woolfolk  v,  Stafford  v.  Stafford,  41  Texas,  111 ;  Hill 
Woolf oik,  68  Ga.  661 ;  Lorenz  v.  Lorenz,  v.  Proctor,  10  W.  Ya.  69 ;  Rose  v.  Brown, 
93  m.  376 ;  Jenkins  v.  Jenkins,  86  HL  11  W.  Va.  122. 

840 ;  Morse  v.  Morse,  66  Ind.  166;  Ham-         *  1  Bishop  Crim.  Proced.  J  1147;  Lo- 

ilton  v.  Hamilton,  37  Mich.  608;  Cum-  renz  v.  Lorenz,  98  Bl.  876. 
mins    V.   Cummins,  2   McCarter,    188;         *  1  Bishop  Crim.  Proced.  §  1166  et 

Woodworth  o.  Woodworth,  6  C.  E.  Green,  seq. 

261 ;  Reid  v.  Reid,  6  C.  £.  Green,  881 ;         •  Saunders  o.  Saunders,  1  Rob.  Ea 

Palmer  v.  Palmer,  7  C.  E.  Green,  88 ;  649,  668. 
Tate  V.  Tate,  11  C.  £.  Green,  66;  Belton 
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of  truth,  to  consider  how  far  it  is  consistent  with  itself  and  with 
probability.  It  must  also  be  considered  how  far  it  is  consistent 
with  the  admitted  facts  and  circumstances  of  the  case,  and  with 
the  documents  produced.  The  court  should  also  pay  due  regard  to 
the  tone  of  the  evidence,  and  beware  of  exaggerated  statements."  ^ 
Some  courts,  particularly  the  New  Jersey,  have  an  inflexible  rule 
never  to  grant  a  divorce  an.  the  mere  uncorroborated  testimony 
of  a  party.^  But,  in  New  Jersey,  the  court  sits  in  these  cases 
without  a  jury  ;  so  that  this  rule  may  reasonably  be  regarded  as 
of  evidence,  not  of  law.  In  Pennsylvania,  a  jury  found  a  verdict 
for  the  libellant,  entitling  her  to  divorce,  on  her  own  uncorrob- 
omted  testimony,  which  was  contradicted  on  oath  by  the  libellee ; 
yet  the  court  refused  to  interfere.  *'  The  law,"  it  was  observed, 
^*'  has  made  the  libellant  a  competent  witness.  Whether  credible 
was  a  question  for  the  jury  and  not  for  the  court.  That  she  was 
flatly  contradicted  by  her  husband  did  not  take  the  case  away 
from  the  jury  is  clear.  It  may  be  that  the  credibility  of  the  wife, 
and  the  want  of  credibility  of  the  husband,  were  as  clear  to  the 
minds  of  the  jury  as  the  light  of  noonday.  On  what  principle, 
then,  shall  we  say,  though  the  law  has  made  her  competent,  and 
has  carried  her  testimony  into  the  jury-box,  she  was  not  to 
be  believed,  and  that  the  testimony  was  legally  insufficient? 
That  was  a  matter  for  the  legislature  in  passing  the  law,  not  for 
us."  *  A  rule,  therefore,  not  to  divorce  persons  on  their  own  un- 
corroborated testimony  is  properly  to  be  regarded  as  of  practice,  not 
of  law.  "  Sometimes,"  said  Gray,  J.,  "  no  other  evidence  exists, 
or  can  be  obtained.  The  parties  are  made  competent  witnesses 
by  statute,  and  there  is  no  law  to  prevent  the  finding  of  a  fact 
upon  the  testimony  of  a  party  whose  credibility  and  good  faith 
are  satisfactorily  established."  *  Yet,  looking  to  what  is  practi- 
cally just,  and  safe  in  the  administration  of  our  divorce  laws, 
plainly  the  circumstances  must  be  rare  in  which  a  court  or  jury 
ought  to  find  what  will  divorce  the  parties,  even  on  the  testimony 

1  Hart  p.  Hart,  2  SpinkB,  198,  196.  folk,  53  Ga.  661 ;  Winter  v.  Winter,  7 

2  Woodworth  v.  Woodworth,  6  0.  E.    Philad.*  369 ;  Stevenson  v.  Stevenson,  7 
Green,  251,  252;   Palmer  v.  Palmer,  7    Philad.  386. 

C.  K  Green,  88,  90 ;  Cummins  v.  Cum-         >  Flattery  v.  Flattery,  7  Norri8,Pa.  27, 

mins,  2  McCarter,  138 ;  Franz  v.  Franz,  28. 

5  Stew.  Ch.  483 ;    Sandford    i;.   Sand-         <  Bobbins  r.  Bobbins,  100  Mass.  150, 

ford,  5  Stew.  Ch.  420 ;  PuUen  v.  PuUen,  151.    And  see  Lorenz  v.  Lorenz,  93  111. 

2  Stew.  Ch.  541 ;  Tate  r.  Tate,  11  C.  £.  376. 

Green,  55.    And  see  Woolfolk  v.  Wool- 
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of  both,  where  nothing  in  any  degree  confirmatory  of  it  appears.^ 
And  still  rarer  will  be  the  instances  in  which  the  sole  testimony 
of  one  of  the  parties  should  carry  the  divorce  in  opposition  to  the 
oath  of  the  other.^  Two  English  cases,  heard  in  the  Divorce 
Court,  will  illustrate  this  whole  doctrine.  The  one  was  a  suit 
for  dissolution  of  the  marriage  founded  on  the  wife's  alleged  adul- 
tery. The  petition  was  undefended,'  and  the  fact  of  somebody's 
cohabitation  with  the  alleged  paramour  was  proved.  But  there 
was  no  evidence,  other  than  the  petitioner's,  to  the  identity ;  that 
is,  that  the  woman  was  the  wife.  ^^  I  cannot,"  said  the  judge, 
"  grant  a  decree  on  this  evidence  without  corroboration  of  any 
kind."  And  so  the  hearing  was  adjourned  until  the  corroborate 
ing  evidence  was  produced.^  The  other  was  a  case  of  impotence. 
The  husband,  who  was  the  defendant,  neither  appeared  to  the 
citation  nor  obeyed  the  order  for  inspection.  The  examiners  of 
the  wife's  person  certified,  that  "  we  cannot  determine  whether 
she  is  a  virgin."  Her  testimony,  therefore,  constituted  all  the 
evidence  which  could  be  had  in  the  case.  Tet  it  was  clear,  dis- 
tinct, and  to  every  appearance  truthful.  Said  the  judge  :  "No 
one  can  help  feeling  that  the  single  oath  of  the  party  interested, 
fortified  by  nothing  stronger  than  the  silence  of  the  party  charged, 
is  treacherous  ground  for  judicial  decision ;  but  no  one  can  deny 
that,  if  this  lady's  story  is  true,  her  condition  is  one  of  grievous 
hardship.  And  to  call  for  corroboration,  where  all  corroboration 
is,  from  the  nature  of  the  subject,  impossible,  would  be  harder 
still.  I  have  no  alternative,  then,  but  to  examine  and  adjudicate 
upon  the  petitioner's  truth,  or  to  close  the  door  of  the  court 
against  her  altogether,  be  her  story  never  so  true*  I  accept  the 
former,  and  pronounce  myself  entirely  satisfied  that  this  marriage 
has  never  been  consummated,  and  that  the  respondent  is  incur* 
ably  impotent."  * 

1  Winter  v.  Winter,  and  Stevenson  v,         «  F.  v.  D.  4  Swab.  &  T.  86,  03.    In 

Stevenson,  supra.  another  case  of  impotence,  where  the 

'  U.  V.  J.  Law  Bep.  1  F.  &  M.  460 ;  husband  was  the  petitioner,  and  in  other 

T.  V,  D.  Law  Bep.  1  F.  &  M.  127,  129 ;  respects  the  circumstances  were  similar, 

Scott  V.  Scott,  3  Swab.  &  T.  319 ;  Jenkins  the  marriage  was  declared  void  on  his 

V.  Jenkins,  86  III.  340 ;  Shafto  c.  Shafto,  sole  testimony.    H.  v.  P.  Law  Bep.  3  P. 

1  Stew.  Ch.  34.  &  M.  126. 

>  Harris  v.  Harris,  Law  Bep.  2  P.  & 
M.77. 
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PROOFS  AND  WITNES8BS. 


§285 


III.   Depo8iti(m8, 

§  284  }.  In  G^eneraL  —  Depositions  are  allowable  in  divorce 
causes  the  same  as  in  ordinary  ciyil  suits.  They  shoiild  be  taken 
conformably  to  the  rules  of  the  particular  tribunal  and  the  com* 
mon  course  in  this  department  of  the  law  of  evidence.^ 

§  284  c.  In  Defaulted  Cause.  —  We  have  seen,'  that  a  default 
settles  a  divorce  suit,  like  any  other,  as  against  the  defend- 
ant, and  that  the  proofs  to  follow  are  only  to  satisfy  the  con<> 
science  of  the  judge  and  protect  the  interests  of  the  public.  The 
consequence  of  which  is,  in  principle,  that  the  judge  may  direct 
how  the  evidence  shall  be.  Where  the  case  admits  of  the  pro- 
duction of  the  witnesses  before  him  or  the  master,  he  will  always 
require  it.  Where  depositions  become  necessary,  he  will  give 
such  directions  for  their  taking  as  he  deems  adapted  to  facilitate 
the  proceeding  without  putting  substantial  justice  in  peril.  The 
course  of  things,  in  this  respect,  varies  more  or  less  with  the 
court  and  the  judge.  The  books  do  not  furnish  much  exact  in- 
formation on  this  question.  Possibly  the  reader  may  derive  help 
from  some  of  the  cases  in  the  note.^ 


IV.   Other  Que9tion8  of  Evidence. 

§  285.  Opinion  of  Witneeit.  — ^  In  the  adultery  suit  for  divorce 
in  the  ecclesiastical  court,  the  witnesses  were  required  to  say 
whether  or  not,  in  their  belief,  the  criminal  fact  did  at  the  times 
testified  to  transpire.  The  reason  was,  that,  though  the  judge 
was  not  bound  by  the  witness's  conclusion,  he  had  the  right  to 
know  what  it  was,  and  sometimes  he  relied  on  it.*  Yet,  if  the 
witness  declined  or  omitted  to  express  an  opinion,  this  was  only 
a  caution  to  the  judge,  whose  inferences  in  all  cases,  never  the 


>  Hitchins  o.  Hitchina,  Law  Rep.  1 
P.  &  M.  163 ;  Miller  v.  Miller,  Sazton, 
886 ;  BeTan  v.  McMahon,  2  Swab.  &  T. 
55;  Goff  V.  Goff,  1  Pick.  476;  DouglaM 
V.  Douglass,  88  N.  H.  328 ;  Bronson  t;. 
Bronson,  4  Brews.  894 ;  Elmes  v,  Elmes,  9 
Barr,  106;  Hood  v.  Hood,  2  Swab.  &  T. 
112,  note. 

<  Ante,  I  236. 

*  Macartney  v.  Macartney,  Law  Bep. 


1  P.  &  M.  259;  Cooke  v,  Cooke,  2  Swab. 
&  T.  60;  Anonymous,  1  Yeates,  404; 
Booth  V.  Booth,  11  Vt.  206;  Houpt  o. 
Houpt,  Wright,  156 ;  Lattier  v,  Lattier,  5 
Ohio,  538 ;  Mills  v.  MUls,  2  Swab.  &  T. 
310;  Case  v.  Case,  2  Swab.  &  T.  65; 
Lingv.  Ling,  1  Swab.  &  T.  180;  PotU  v. 
Potts,  1  Swab.  &  T.  181. 

4  Crewe  o.  Crewe,  3  Hag.  Ec.  123,  6 
Eng.  Ec.  46,  47,  51. 
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witness's  if  in  conflict  with  them,  determined  the  decision.^  But 
this  is  a  wide  departure  from  ordinary  rules  of  evidence.  Proba- 
bly it  is  to  be  deemed  a  peculiarity,  like  that  of  requiring  more 
than  one  witness  to  the  principal  fact,^  attaching  to  the  ecclesias- 
tical courts,  rather  than  to  the  subject-matter,  and  not  to  be  imi- 
tated elsewhere.^  Should  we  deem  it  adapted  to  cases  wherein 
the  judge  is  to  pass  upon  the  testimony,  still  it  would  be  unsafe  to 
submit  such  evidence  to  a  jury.* 

§  286.  With  hb,  —  this  practice  has  not  been  followed.  The 
witnesses  must  state  facts,  not  opinions.^  In  one  criminal  adul- 
tery case,  the  leai-ned  judge,  after  delivering  the  judgment  of  the 
court  rejecting  opinions,  added,  as  to  divorce  suits :  "  The  opinion 
of  the  witnesses  might  greatly  assist  the  chancellor  in  determin- 
ing whether  the  o£Fence  was  connived  at,  or  whether  there  had 
been  a  condonation."  ®  Thus  he  simply  called  attention  to  a  pos- 
sible distinction,  but  in  actual  adjudication  in  our  courts  it  has 
never  been  made. 

§  287.  Indelicate  Evidence,  —  however  loathsome,  can  never  be 
excluded,  when  essential  to  justice.^  Still,  as  said  by  Baltzell, 
G.  J. :  '*  Although  courts  may  not  refuse  to  consider  details,  how- 
ever offensive  and  disgusting,  when  such  become  necessary  in 
the  course  of  investigation,  yet  they  may  and  should  always 
require  the  examination  of  witnesses  to  be  conducted  in  a  spirit 
of  due  delicacy,  avoiding  vulgar  and  obscene  language."  ^ 

§  288.  In  other  Raspacti,  —  the  evidence  in  divorce  causes  fol- 
lows the  ordinary  rules.® 

1  Elwes  V.  Elwes,  1  Hag.  Con.  209,  4         *  Richards  v.  Richards,  1  Wright,  Pa. 

Eng.  Ec.  401,  406.    And  see  Atkinson  v,  225, 228 ;  Bishop  v.  Bishop,  6  Casej,  Fa. 

Atkinson,  2  Add.  Ec.  484,2  Eng.  Ec.  887.  412,  415;  Leaning  i;.  Leaning,  10  C.  B. 

^  Simmons  v,  Simmons,  6  Notes  Cas.  Green,  241 ;  McKnight  v.  The  State,  6 

824, 11  Jur.  880;  Evans  v,  Eyans,  1  Rob.  Texas  Ap.  158;  Cox  o,  Whitfield,  18  Ala. 

Ec.  165.  788. 

•  See  2  Greenl.  £y.  8d  ed.  §  42;  At>         *  Cameron  v.  The  State,  14  Ala.  516, 

kins  0.  Atkins,  Vol.  L  §  720,  note ;  Dun-  551,  opinion  by  Collier,  C.  J. 
lap  V.  Dunlap,  Wright,  550 ;  Sheffield  v,         ^  Da  Costa  v.  Jones,  Cowp.  720. 
Sheffield,  8  Texas,  70.  s  Abemathy  v,  Abemathy,  8  Fla.  243, 

<  And  see  Cameron  v.  The  State,  14  250. 
Ala.  546.    In  the  case  of  Leary  v.  Leary,         >  Blain  v.  Blain,  45  Vt  588 ;  Frits  » 

18  6a.  606,  some  opinions  of  the  witness  Fritz,  28  Ind.  888. 
were  receiyed,  but  not  to  the  fuU  extent 
indicated  in  the  ecclesiastical  practice. 
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CHAPTER  XX. 


THE  SUIT  FOB  NULLITY. 


§  289.  Compared  with  Separation  and  Diiuiolntion.  —  The  suit  tO 
declare  a  marriage  void  from  the  beginning  is,  in  the  main,  gov- 
erned by  the  same  principles  and  conducted  in  the  same  forms 
as  an  ordinary  one  for  divorce  from  bed  and  board  or  the  mar- 
riage bond. 

In  this  Chapter  —  it  is  proposed  merely  to  explain,  in  a  measure, 
its  leading  peculiarities.  The  rest  will  appear  among  the  general 
elucidations  of  divorce  procedure. 

Voidable  —  Void.  —  The  common  and  more  useful  purpose  of 
the  suit  for  nullity  is  to  make  void  a  voidable  marriage.^  Yet  it 
is  employed  also,  when  the  marriage  is  void,  to  declare  it  so,  — 
an  object  often  of  great  importance-  to  the  parties  and  to  the  com- 
munity.^   And,  — 

§  290.  Jactitation  Suit  —  To  accomplish  in  some  circumstances 
nearly  the  same  thing,  the  English  practice  furnishes  also  the 
suit  for  jactitation  of  marriage,  rarely  resorted  to  in  modern 
times.^  It  is  available  either  to  the  man  or  the  woman.  The 
former,  for  example,  complains  that  the  latter  has  maliciously 
and  without  authority  boasted  of  being  his  wife,  and  prays  the 
court  to  silence  her  therein.  She  has  three  defences,  —  to  deny 
the  boasting,  to  set  up  a  marriage  justifying  it,  or  to  plead  his 
permission  to  assume  the  character  of  wife.  Only  when  the 
second  defence  is  made  does  the  suit  become  essentially  one  of 
nullity.^    It  has  never  been  known  in  any  of  our  States. 

§  291.  Jnrlsdlotion  in  NoUity  —  (Eccleeiastioal).  —  It  has  already 
been  explained,  that,  in  general,  as  we  have  no  ecclesiastical 

1  Vol.  L  §  110,  lis ;   post,   §  090 ;    U.  S.  660,  602 ;  Martin  o.  Martin,  22  Ala. 
Elliott  V,  Gurr,  2  Plullim.  16, 1  Eug.  Ec.    86 ;  Vol.  I.  §  200,  300. 
166.  *  See  1  Lee,  16  note,  6  Eng.  Ec.  280. 

s  Wlghtman  v.  Wightman,  4  Johns.  *  Bodkin  v.  Case,  Mil  ward,  866;  Wal- 
Ch.  843,846;  Patterson  v.  Gaines,  6  How.     ton  p.  Elder,  1  Lee,  16,  6  Eng.  Ec.  280; 

Hawke  v.  Corri,  2  Hag.  Con.  280. 
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courts,  there  is  no  divorce  jurisdiction  in  any  of  our  States  until 
it  is  conferred  on  some  tribunal  by  a  statute.*  Statutes,  with  us, 
have  largely  given  it.^  "Obviously,  without  a  statute,  there  is 
none  in  the  courts  of  common  law.^  Let  us  see,  more  exactly, 
how,  as  to  nullity  suits,  it  is  — 

In  Equity.  —  Equity  haa  by  the  unwritten  law  no  jurisdiction 
over  any  canonical  defect  in  marriage  ;*  as,  for  example,  to  de- 
clare it  void  for  impotence.^  But  the  marital  status  is  entered 
through  the  door  of  an  ordinary  contract ;  ®  and,  for  avoiding 
ordinary  contracts,  the  jurisdiction  of  equity  extends  to  all  ques- 
tions of  fraud,  mistake,  duress,  and  lunacy.  Hence,  when  an 
impediment  of  this  sort  intervenes,  and  jurisdiction  for  nullity 
has  been  conferred  on  no  court  by  statute,  our  equity  tribunals 
will  entertain  the  complaint  and  declare  the  marriage  void. 
Equity  in  England  will  not  do  this ;  because  formerly  there  was 
an  express  jurisdiction  in  the  ecclesiastical  courts,  and  now  there 
is  in  the  divorce  court.  Nor  probably  would  our  courts  of  equity 
take  the  jurisdiction  where  a  statute  had  expressly  conferred  it 
on  some  other  tribunal.^  A  common  illustration  of  the  equity 
jurisdiction  is  where  a  marriage  is  solemnized  in  jest,^  or  procured 
by  fraud,®  or  one  of  the  parties  is  ins^ne.*^  And  it  has  been  held* 
that,  where  a  woman  enters  iuto  a  mariiage  which  is  void  by 
reason  of  the  man's  having  a  former  wife  living,  she  can  sue  him 
in  equity  for  the  rents,  profits,  and  redelivery  to  her  of  the  prop- 
erty which  he  took  possession  pf  under  the  marriage ;  and,  iu 
this  suit,  the  court  will  incidentally  declare  it  void.**  Contrary 
to  this,  — 

^  Vol.  I.  §  69,  71.     And  see  po8t,  kins,  478.    And  lee  Almond  v.  Almond,  4 

§  850  et  8eq.  Band.  662 ;  Keyes  v.  Keyes,  2  Fost.  N.  H. 

*  Ante,  S  208,  et  eeq.  568.    Query,  whether  equity  can  take 

*  And  see  Tefft  v.  TefiEt,  85  Ind.  44;  jurisdiction  to  declare  a  marriage  null 
Peugnet  v.  Phelps,  48  Barb.  666.  for  duress.    See  HuUngs  v.  Hulings,  2 

*  VoL  I.  §  106,  110;  See  Bowers  ».  West'Law  Jour.  131.  On  principle,  plain- 
Bowers,  10  Riclu  £q.  661,  and  compare  ly  it  can. 

with  post,  §  292.  «  McClurg  ».  Terry,  6  C.  E.  Green, 

6  Vol.  L  §  178,  note ;  Anonymous,  0  226. 
C.  E.  Green,  19.  •  Carris  ».  Carris,  9  0.  E.  Qreen,  516; 

*  Vol.  I.  §  2, 19.  Clark  v.  Field,  18  Vt.  460. 

f  Perry  ».  Perry,  2  Paige,  601 ;  Wight-  ^*  Waymire  v.  Jetmore,  22  Ohio  State, 

man  v.  Wightman,  4  Johns.  Ch.  843, 446 ;  271. 

Buptis  V.  Burtis,  Hopkins,  667 ;  Clark  v.  ^^  Young  v.  Naylor,  1  Hill,  Ch.  388. 

Field,  18  Vt  460;  Fomshill  v.  Murray,  1  See  McDonald  v,  Fleming,  12  B.  Monr. 

Bland,  479,  488 ;  Helms  v,  Franciscus,  2  86 ;  Uhl  v.  Uhl,  62  CaL  260. 
Bland,  644,  679 ;  Feriat  v,  Gojon,  Hop- 
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§  292.  South  Carolina.  —  This  JTirisdiction  of  equity  to  pro- 
nounce, in  the  absence  of  all  other,  a  marriage  null  for  fraud,  has 
been  denied  in  South  Carolina.  Said  Dunkin,  Ch.,  sitting  in  the 
Court  of  Errors :  *'  The  distinction  between  the  authority  to 
declare  a  marriage  null  and  void,  or  to  grant  a  divorce,  has  no 
sanction  either  in  reason  or  authority.  The  same  general  prin- 
ciple which  would  authorize  courts  of  equity  to  declare  a  contract 
void  for  want  of  consent  would  require  them  to  interfere  in  cases 
of  fraud  or  misrepresentation,  and  declare  the  contract  no  longer 
obligatory  on  one  party  when  the  other  had  refused  to  perform 
the  duties  imposed  by  it.  But  no  court,  either  in  England  or  in 
the  United  States,  has  ever  declared  a  maniage  null  and  void  in 
its  inception,  which  did  not  at  the  same  time  assume,  ad  a 
necessary  incident,  the  authority  to  divorce  the  parties,  in  Eng- 
land a  mensa  et  ihoro^  in  our  sister  States  a  vinctdoJ*^  ^  The 
weight  of  this  decision  in  general  American  law  is  greatly  im- 
paired by  this  misapprehension  of  the  doctrine  elsewhere  prevail- 
ing, by  the  failure  to  distinguish  between  the  canonical  defects 
and  those  of  the  ^  civil  sort,  and  by  the  mistake  that  there  were 
no  contrary  authorities.^ 

§293.  Statutory  JurlBdiction  —  ("Divorce").-  A  statute  cre- 
ating a  jurisdiction  for  '*  divorce  "  carries  with  it,  under  the  word 
divorce,  suits  for  nullity.^ 

§  293  a.  Witnesaea.  —  To  prove  a  marriage  void  by  reason  of  a 
subsisting  former  marriage  of  one  of  the  parties,  a  party  to  such 
former  mamage  is  not,  under  the  ordinary  rules  of  evidence,  a 
competent  witness.^ 

§  294.  In  Oeneral,  compared  with  Ordinary  Divorce  Suit  —  While, 
as  already  observed,^  a  suit  for  nullity  follows  substantially  the 
same  rules  as  for  divorce  from  valid  marriage,  yet  it  cuts  deeper 
into  the  soil  of  consequences.  Its  effects  upon  property  rights 
are  more  radical,  and  in  most  of  our  States  it  bastardizes  the 

1  Mattison  o.  Mattiion,  1  Strob.  Eq.  ter  v.  Bitter,  5  Blackf .  Sl ;  Hamaker  t;. 

387,  Sd2.    See  Young  v.  Naylor,  1  HiU  Hamaker,  18  m.  137.    See  ante,  §  225, 

Ch.  883 ;  Bowen  v.  Bowers,  10  Rich.  £q.  284 ;  Finn  v,  Finn,  12  Hun,  839. 
661.  «  Cobbe  v.  Ganton,    Milward,    629; 

>  Delawaze.— In  Elzey  v.  Elzey,  1  Finn  v,  Finn,  12  Hun,  339.     And  see 

Houston,  808,  320,  the  court  accept  as  oi  Searle  v.  Price,  2  Hag.  Con.  187,  note,  4 

course,  and  without  discussion,  a  doctrine  Eng.  Ec.  624 ;  Little  v.  Little,  13  Gray, 

like  this  of  South  Carolina.  264 ;  Borradaile  v.  Borradaile,  1  Edw.  Ch. 

*  Johnson  v.  Kincade,  2  Lre.  Eq.  470 ;  40. 
Scroggins  i*.  Scroggins,  3  Dev.  635;  Bit-         •  Ante,  $  289. 
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issue.  Therefore  it  has  been  said  to  be  a  more  highly  privileged 
suit ;  ^  and  it  excites,  to  even  a  greater  degree,  the  vigilance  and 
oaution  of  the  court.^  So  the  parties  are  held  to  strict  rule  in 
the  pleadings  and  the  proofs.^  Yet  where  a  case  is  sufficiently 
made  out,  the  court  has  no  discretion,  and  it  must  proceed  to 
the  sentence.^  It  is  in  most  forms  of  the  suit  of  no  avail  that 
the  defendant  is  innocent  of  any  intent  to  do  wrong,  or  that  the 
plaintiff  is  the  more  guilty  party.*  Yet  these  considerations  will 
have  weight  when  a  discretionary  power  is  invoked.  Thus,  in 
the  ecclesiastical  pi*actice,  the  court  would  not  rescind  a  cause 
after  hearing,  to  allow  the  plaintiff  to  prove  the  fact  of  the  mar- 
riage, if  his  conduct  had  not  been  meritorious.^ 

^  Butler  t^.  Butler,  Milward,  66, 02.  *  Cobbe    v.  Ganton,  Milward,  629; 

«  Harford  v.  Morris,  2  Hag.  Con.  423,  Vol.  I.  §  136. 
4Eng.Ec.  676;  Wright  t;.  Elwood,  1  Curt         »  McCarthy  v.  De  Caix,  2  CI.  &  F. 

Ec.  662,  eOQ ;  Wright  v.  EUwood,  2  Hag.  668,  note  ;  Miles  v.  Chilton,  1  Rob.  Ec 

Ec.  608,  4  Eng.  Ec.  216 ;  Legge  v,  Dum-  684.   And  see  Vol.  I.  §  161,  214,  267,  204, 

bleton,  9  Jur.  144.  300,  320,  33a 

•  Cuno  V.  Cuno,  Law  Rep.  2  H.  L.  Sc.         >  Nokes  v.  Milward,  2  Add.  Ec.  886, 

300 ;  Sickles  v.  Carson,  11  C.  E.  Green,  2  Eng.  Ec.  366,  366. 
440. 
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BOOK    XL 


THE  PLEADING  AND  ITS  ACCOMPANIMENTS. 


■•*<««w*>^*^w> 


CHAPTER  XXI. 

« 

THB  PABTIBS  AND  THB  BBINGINO  OF  THB  8XTIT. 

§  296.    Introduction. 
296^300.    Who  m&y  be  Original  Parties. 
801-908  a.  Effect  of  Party's  Incapacity. 
909, 310.    Intervention  of  Third  Persons  as  Parties. 
811-316.    Bringing  a  Party  into  Court  by  Notice. 
810-321.    Cross-suits,  Suits  pending.  Pacts  after  S«dt  commenoed. 

» 

§  295.  How  caiapter  DiTtded.  -^  We  shall  consider,  I.  Who  may 
be  Original  Parties  in  Divorce  and  Nullity  Suits  ;  II.  The  Effect 
of  Incapacity  in  one  or  both  of  the  Parties ;  III.  The  Interven- 
tion of  Third  Persons  as  Parties ;  IV.  The  Bringing  of  a  Party 
into  Court  by  Notice ;  V.  Cross-suits,  Suits  pending,  and  Facts 
transpiring  after  Suit  commenced. 

I.    Who  may  be  Original  Parties  in  Divorce  and  Nullity  Suits. 

§  296.  Oenarftl  Role.  ^^  The  general  rule,  for  the  exceptions 
to  which  we  shall  presently  inquire,  is,  that  the  libel,  whether  for 
separation,  dissolution,  or  nullity,  must  be  brought  by  the  one 
party  to  the  real  or  supposed  marriage  against  the  other,  and  that 
no  third  persons  can  complain  or  respond  in  their  stead,  or  be 
joined  with  them.  And  in  some  of  our  States  there  are  statutes 
which  make  this  result,  entire  or  in  part,  inevitable.     Thus,  — 

Signing  idbeL-^  By  force  of  statutes  in  Vermont,  a  divorce  suit 
cannot  be  maintained  unless  the  libel  has  been  personally  signed 
by  the  applicant.^  So,  in  Massachusetts,  under  a  statute  requir- 
ing it  to  '^  be  signed  by  the  libellant,  if  of  sound  mind  and  of  th^ 

1  Philbrick  v.  Philbrick,  27  Yt  786. 
VOL.  u.  17  267 
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age  of  legal  consent  to  a  mamage,"  the  signature  must  be  per- 
sonal ;  an  attorney  cannot  sign  it,  even  though  specially  authorized 
by  a  letter  of  attorney.^  The  like  is  adjudged  in  New  Hamp- 
shire ;  where  a  signature  by  attorney,  approved  and  adopted  by 
the  libellant  in  his  absence,  was  held  to  be  inadequate.^ 

§  297.  Parties  in  Ecclesiastical  Court.  —  The  ecclesiastical  prac- 
tice admits  of  great  flexibility,  as  well  in  respect  to  the  parties  as 
to  other  things.  In  this,  it  is  more  readily  adjustable  to  the  vary- 
ing facts  of  cases  than  the  common-law  or  even  the  equity  prac- 
tice.    To  illustrate,  — 

Father.  —  A  wife  committed  adultery  in  England.  Her  hus- 
band was  a  minor,  and  in  India.  Thereupon  his  father,  being 
in  England,  employed  counsel,  who  appeared  before  the  court  and 
'^  prayed  the  court  to  appoint  the  father  of  the  husband  his  guar- 
dian for  the  pui-pose  of  carrying  on  the  suit  on  Jiis  behalf.  He 
submitted,  that,  unless  the  court  were  to  do  so,  great  injury 
might  be  sustained  by  the  husband,  as  the  evidence  of  adultery 
might  be  lost."  The  court  granted  the  prayer,  but  directed  that 
the  case  should  not  p*roceed  to  judgment  until  the  son's  approba- 
tion and  confirmation  of  the  proceedings  should  be  obtained.^ 
But  — 

"With  us.  —  It  is  believed,  that,  in  our  common-law  and  equity 
courts  generaUy,  the  jurisdiction  would  not  be  thus  taken  on  a 
father's  prayer,  even  under  the  restriction  just  stated.  Where, 
in  New  Hampshire,  a  complaining  husband  died  ^  after  the  bring- 
ing of  his  libel  and  before  it  was  entered  in  court,  his  father  was 
not  permitted  to  carry  on  the  suit,  to  exclude  the  libellee  from  a 
share  in  his  estate  or  the  custody  of  their  child.^ 

§  298.  Nullity  Suit.  —  A  suit  to  declare  a  marriage  void  affects 

^  Gould  V.  Gould,  1  Met.  382 ;  and  see  ecution.    If  he  Ib  desirous  of  a  divorce, 

post,  §  808.   Aside  from  Statute. — While  and  has  sufficient  ground  to  obtain  one, 

there  was  no  statute  on  the  subject,  the  he  must  file  his  libel  in  his  own  name." 

court  sustained  a  libel  signed  by  attor-  Winslow  V4  Winslow,  7  Mass.  96.    So» 

ney,  on  proof  that  the  libellant  author-  in  Vermont,  it  is  held  that  a  spendthrift 

ized  it,  "  but  cautioned  the  bar  against  thus  under  guardianship  may  apply  for 

such  a  practice  in  future."    Wiliard  v,  divorce  in  his  own  name.    Richardson  o. 

Willard,  4  Mass.  606.    In  another  case,  Richardson,  60  Vt.  119. 
prior  to  the  statute,  a  libel  having  been         ^  Daniels  v.  Daniels,  66  N.  H.  219. 
signed  by  the  guardian  of  a  spendthrift,         *  Morgan  v.  Morgan,  2  Curt.  Ec.  679. 
— "  The  court  said  it  would  be  monstrous         *  Ante,  §  261;  Downer  v,  Howard, 

to  dissolve  a  marriage  upon  such  an  ap-  44  Wis.  82 ;  Sackett  v.  Giles,  3  Barb.  Ch. 

plication.    It  could  not  be  known  that  204. 
the  party  ever  gave  his  assent  to  the  pros-         ^  Kimball  v.  Kimball,  44  N.  H.  122. 
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more  directly  the  interests  of  third  persons  than  the  ordinary 
divorce  suit.  It,  therefore,  differs  from  it  as  to  parties ;  yet  exactly 
how  much,  in  this  country,  it  is  not  easy  to  say.  In  England, 
we  have  seen,  any  one  having  an  interest  in  a  supposed  marriage 
may  maintain  a  suit  in  his  own  name  to  have  its  nullity  declared.* 
But  this  can  be  only  while  both  the  parties  to  the  marriage  are 
living.2     For  example, — 

Father.  —  A  father  may  maintain  a  suit  to  declare  null  the 
marriage  of  his  daughter,  even  though  she  is  of  age,^  or  of  his  son ; 
the  husband  and  wife  being  made  defendants.^  But  after  the 
death  of  one  of  them,  neither  the  father  nor  the  administrator 
can  bring  or  carry  on  the  suit.*    Again,  — 

Sister.  —  A  sister  may  in  England  proceed  to  have  the  marriage 
of  her  brother  declared  void  as  incestuous.^    So,  — 

Ouardlan —  (insanity).  —  With  US,  a  court  of  equity  will  take 
jurisdiction  to  declare  void  the  marriage  of  an  imbecile,  on  com- 
plaint of  his  guardian."  The  suit,  on  this  ground  of  insanity, 
may,  it  was  deemed  in  North  Carolina,  be  in  the  nanie  of  the 
guardian,  or  of  the  lunatic  by  him,  as  he  may  choose.  But  the 
latter  was  thought  to  be  the  better  course ;  "  because,"  said 
Ruffin,  C.  J.,  "  upon  suspending  the  commission  [of  guardianship] 
pendente  lite^  for  the  restoration  of  the  party's  reason,  the  case 
would  be  proceeded  in  without  the  necessity  of  a  supplemental 
bill  by  the  lunatic  to  procure  the  benefit  of  the  proceedings  as  far 
as  they  had  gone."  ^    In  like  manner,  — 

Form  of  Father's  Suit  —  A  father's  suit  may,  at  his  election,  be 
in  the  name  of  the  son  whose  marriage  is  to  be  declared  void,  by 
himself  as  guardian.^ 

§  299.  Joining  Third  Persons  as  Parties.  —  In  all  the  sorts  of 
divorce  suit,  where  the  parties  to  the  marriage  are  respectively 
plaintiff  and  defendant,  third  persons  may,  in  exceptional  cases 
and  before  some  tribunals,  be  joined  also  as  parties. ^^    The  limits 

^  Vol.  L  §  110.  of  the  text  is  unquestionable.    Vol.  L 

«  Vol.  I.  §  109, 110.  §  109, 110 ;  ante,  §  261. 

"  Ray  ff.  Sherwood,  1  Curt.  Ec.  103;  •  Fareinoath  v.   Watson,  1    Pliillim. 

Sherwood  v.  Ray,  1  Moore,  P.  C.  363,  356. 

896,  400 ;  Wells  v.  Wells,  3  Swab.  &  T.  1  Waynnire  ».  Jetmore,  22  Ohio  State, 

698.  271. 

*  Wells  r.  Cottam,  8  Swab.  &  T.  364.  »  Crump  v.  Morgan,  3  Ire.  Eq.  91, 

'   *  Fingree    v.   Goodrich,    41    Vt.  47.  102. 

This  case  is  not  in  all  respects  well  con-  '  Wells  o.  Cottam,  supra, 

sidered.    But,  aside  from  it,  the  doctrine  ^  Gibson  v.  Gibson,  46  Wis.  449;  Mc- 
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of  the  doctrine^  depending  upon  whether  the  suit  is  in  a  court  of 
law  or  of  equity,  the  particular  statutes  of  the  State,  and  the 
somewhat  differing  views  of  individual  judges,  cannot  be  defined 
by  rule.    To  illustrate,  — 

Joining  Fraudulent  Ghrantee.  —  If  the  suit  is  in  equity,  and  the 
wife  is  complainant,  entitled,  should  she  prevail,  to  a  share  in  her 
husband's  estate  or  to  alimony  out  of  it,  and  she  suspects  him  of 
having  conveyed  it  in  whole  or  in  part  to  a  third  person  to  de- 
fraud her  of  her  rights,  she  may  join  the. third  person  as  defend- 
ant.^ But  he  cannot  be  the  only  defendant:  the  husband  must 
be  a  party  defendant  also ;  since  the  wife  would  have  no  right 
against  the  third  person  ^^  until  she  had  established  her  right 
against  her  husband,  which  she  could  not  do  without  making  him 
a  defendant/'  ^  And  where  the  husband  dies  before  a  cause  of 
divorce  is  made  out  against  him,  the  other  defendant  may  have 
the  bill  dismissed.^    Again,  — 

§  300.  Joining  other  Claims  against  Husband. —  Where  the  proceed- 
ing is  in  equity,  and  the  wife  has  separate  property  which  the  hus- 
band has  squandered,  besides  giving  her  ground  for  divorce,  she 
may  have  both  claims  against  him  heard  on  one  bill.  ^^  It  was 
certainly,"  said  Handy,  J.,  speaking  of  the  property  claim,  ^^  a 
right  which  she  was  entitled  to  enforce  in  some  form.  She  could 
not  assert  it  by  an  action  at  law,  because  she  was  incapable  of 
suing  him  at  law.  Her  remedy,  then,  for  the  recovery  of  her 
separate  property  was  in  equity,  and  no  reason  is  perceived  why 
she  should  not  unite  her  several  causes  of  complaint  against  her 
husband  in  one  bill,  instead  of  bringing  two  suits,"  &c.  '^  It  is 
justified  by  the  equitable  rule  of  preventing  multiplicity  of  suits."  * 

11.    The  Effect  of  Incapacity  in  one  or  both  of  the  Parties. . 

§  301.  Already.  —  In  the  last  sub-title  we  saw  something  of 
what  belongs  equally  to  this.^ 


Ghee  v,  McOhee,  2  Sneed,  221 ;  Sackett  870 ;    Kaahaw  v.  Koshaw,  8   Cat  312. 

V,  Giles,  3  Barb.  Ch.  201 ;  Uhl  v.  Uhl,  62  And  see  Cropsey  i;.  McKiDney,  30  Barb. 

Cal.  250;  Jojes  v.  Hamilton,  10  Bush,  47. 

644;   Faulk  v,  Eaulk,  23  Texas,  663;         *  Sackett  v.  Giles,  8  Barb.  Ch.  204. 
Damon  v.  Damon,  28  Wis.  510.  ^  Armstrong  v.  Armstrong,  82  Missis. 

1  Monroy  ».  Monroy,  1  Edw.  Ch.  382.  279,  292. 

3  Foster  r.  HaU,  2  J.  J.  Mar.  546, 647 ;         *  Ante,  §  290  and  note— 298. 
McCrocklin  r.  McCrocklin,  2  B.  Monr. 
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Hero  -^  we  are  to  cooBider,  First,  Coverture  and  Infancy  ;  Sec- 
ondly, Insanity. 

§  302.   First.     Coverture  and  Infancy :  — 

Ck>Tertare  —  ("Wife  sue  alone  or  by  Next  Friend).  —  In  some  of 
the  States,  where  the  proceeding  is  in  equity,  the  wife  sues  by 
next  friend ;  in  others,  alone.  So,  when  proceeded  against,  she 
defends  alone  in  some  States  ;  in  other  States,  by  next  friend. 
The  question  is  so  far  local  to  particular  States  that  only  some 
authorities  need  here  be  cited  to  it.^  In  the  English  ecclesiastical 
courts  she  always  sued  and  defended  in  her  own  name  alone,^  and 
BO  she  does  now  in  the  Divorce  Court.^  The  same  is  believed  to 
be  the  practice  in  this  country  generally,  in  States  where  the  pro- 
ceeding is  not  distinctively  in  equity.* 

§  303.  Infancy.  —  In  civil  suits,  other  than  for  divorce,  an  infant 
appears  in  court  only  by  next  friend  or  guardian.^  So,  in  the  old 
Court  of  Chancery  in  New  York,  Walworth,  Ch.,  held,  that, 
though  an  adult  wife  may  bring  or  defend  a  suit  for  divorce  from 
the  bond  of  matrimony  in  her  own  name  alone,  an  infant  wife,  like 
a  minor  in  any  other  cause,  can  appear  only  by  guardian  or  next 
friend.^  It  was  afterward  adjudged  in  Maine,  that,  coutrary  to 
the  conclusion  of  the  New  York  tribunal,  an  infant  wife  may  sue 
for  divorce  in  her  own  name  alone,  without  a  next  friend.  The 
court  deemed,  that  the  case  in  New  York  had  proceeded  upon 
some  peculiarity  in  the  statutes  and  rules  of  practice  prevailing 
there,  not  on  principles  universally  applicable.  Still  the  Maine 
adjudication  appears  to  have  rested  somewhat  on  statutes.'  The 
English  ecclesiastical  court  required,  in  such  a  case,  a  guardian 
ad  litem}    The  same  rule  would  seem  to  prevail  in  the  Divorce 

1  Kenley  v.  Eenley,  2  How.  Missis.  *  Herbert   v.  Herbert,  2   Hag.   Con. 

751;   Hunt  i;.  Booth,  Freeman,  Missis.  26^,  269,  4  Eng.  £c.  634,638;  Coote  Ec. 

215 ;  Bichardson  v,  Richardson,  4  Port  Pract.  320. 

467 ;  Edwards  v.  Edwards,  30  Ala.  394;  >  Browne  Dir.  4th  ed.  606,  697. 

Schenck  v.  EUingwood,  3  Edw.  Ch.  175 ;  «  And  see  observations  of  Hemphill, 

Shore  v.  Shore,  2  Sandf .  714 ;  Meldora  v,  C.  J.,  in  Wright  v,  Wright,  3  Texas,  168, 

Meldora.  4  Sandf.  721 ;  Knight  v.  Knight,  188. 

4  Hay  w.  101 ;  Ward  v.  Ward,  2  Dev.  Eq.  *  Schemerhom  r.  Jenkins,  7  Johns. 

568 ;  Jelineau  v.  Jelineau,  2  Des.  Eq.  45 ;  373 ;  Young  r.  Young,  3  N.  H.  345 ;  Blood 

Prather  v,  Frather,  4  Des.  Eq.  33 ;  Amos  v.  Harrington,  8  Pick.  552. 

r.  Amos,  8  Green  Ch.  171 ;  Kirby  v.  Kirby,  «  Wood  u.  Wood,  2  Paige,  108. 

1  Paige,  261 ;  Wood  v.  Wood,  2  Paige,  7  Jones  v,  Jones,  18  Maine,  308.    And 

108,  464,  8  Wend.  367 ;  Lawrence  v.  Law-  see  Besore  v.  Besore,  49  Ga  378. 

reooe,  3  Paige,  267;   Rose  o.  Rose,  11  ^  Barham  i;.  Barham,  1  Hag.  Con.  5; 

Paige,  166;  Thomas  v,  Thomas,  18  Barb.  Brown  v.  Brown,  2  Rob.  Ec.  302. 
149 ;  Peltier  v.  Peltier,  Harring.  Mich.  19. 
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Court ;  but,  where  to  the  wife's  suit  in  her  own  name  alone  the 
husband  appeared  absolutely,  he  was  held  to  have  waived  the 
objection.^ 

§  804.  TTnder  GhiardianBhip. — One  under  guardianship  as  a  spend- 
thrift has  been  adjudged  competent  to  sue  in  his  own  name  for 
divorce.2  And,  in  reason,  the  same  rule  will  apply  where  infancy 
is  the  gi'ound  of  the  guardianship ;  permitting  the  infant  to  appear 
alone  in  court  when  prosecuting  or  defending  a  claim  for  divorce, 
if  the  practice  allows  it  to  the  infant  in  divorce  causes  under 
ordinary  circumstances. 

§  304  a:  Secondly.     Imanity  of  a  Party  — 

Question  and  CompUcationB.  —  Since  single  persons  are  not  com- 
pelled to  marry,  and  the  married  can  bring  or  defend  divorce 
suits  or  not  as  they  choose,  and  since  marriage  can  be  entered  into 
only  through  the  exercise  of  a  competent  understanding,^  —  Can 
a  married  party,  whose  reason  has  fled,  be  a  plaintiff  or  defend- 
ant, acting  either  independently  or  by  guardian,  in  a  dissolution 
suit  ?  If  he  can,  the  law  seems  to  have  created  an  anomaly.  If 
he  cannot,  then  the  insanity  of  one  of  the  parties  has  taken  from 
the  other  the  rights  which  the  divorce  law  gave.  And  it  has  con- 
ferred on  the  other  a  license  to  commit  adultery,  cruelty,  deser- 
tion, and  every  other  marital  offence,  with  impunity.  Here  is  an 
apparent  clashing  of  rights.  Added  to  this,  there  are,  in  some 
of  the  States,  statutes  of  no  easy  interpretation,  complicating 
themselves  with  whatever  is  found  to  be  the  unwritten  rule.  In 
these  circumstances,  the  environed  law  can  do  no  otherwise  than 
cut  somewhere  a  path  through  the  difficulties.     Let  us  see. 

Distinction.  —  There  is,  or  one  may  suppose  there  is,  on  this 
question,  a  distinction  between  bringing  and  defending  a  divorce 
suit.     As  to  an  — 

§  305.   Insane  Defendant :  — 

FoUowing  Criminal-law  Rule.  —  By  a  familiar  doctrine  in  the 
criminal  law,  one  who  commits  a  crime,  and  then  becomes  insane, 
cannot,  while  the  insanity  continues,  be  tried  and  convicted.*  In 
like  manner.  Sir  C.  Cresswell,  in  the  English  Divorce  Court, 
would  not  allow  a  husband  to  proceed  against  his  wife,  who  was  a 

1  Zjcklinekl  t;.  Zycklinski,  2  Swab.  &  '  Vol.  L  §  124,  135  6- 141. 
T.  420.  «  1  Bishop  Crim.  Law,  §  396 ;  2  BUh« 

*  Ante,  §  296,  note ;  Kichardson  v.  op  Crim.  Proced.  §  664  et  seq. 
Richardson,  60  Vt.  119. 
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lunatic,  for  dissolution  on  the  ground  of  adultery  committed  pre- 
viously to  her  lunacy.  "  This  case,"  said  this  learned  judge,  "  is 
very  different  from  one  where  a  lunatic  is  the  petitioner.^  .  .  . 
The  question  is,  whether  the  petitioner  should  be  allowed  to  pro- 
ceed under  the  circumstances.  It  will  be  a  hard  case  upon  the  pe- 
titioner if  he  is  not  allowed  to  do  so.  But  it  will  also  be  a  hard 
case  upon  the  respondent,  who  is  not  able  to  take  part  in  the  pro- 
ceedings, if  he  is  allowed.  I  have  made  inquiry  if  there  had 
been  any  case  in  the  ecclesiastical  courts  under  similar  circum- 
stances, which  could  be  an  authority  for  me  in  giving  my  decision. 
I  am  told  by  Dr.  Bayford,  that  there  was  one  which  he  himself 
argued  in  the  Court  of  Arches.  It  is  not  reported ;  but  he  recol- 
lects that  the  court  decided  that  a  suit  for  divorce  a  mensa  et 
thoro  could  not  be  maintained  against  a  lunatic.^  I  cannot  allow 
the  petitioner  to  proceed  in  the  present  suit,"  ^^hich,  the  reader 
observes,  was  for  the  dissolution  of  the  mari'iage.*  Afterward,  — 
§  305  a.  Farther  of  this  Qnestion.  —  In  a  later  case  before  the 
English  Divorce  Court,  the  question  was  more  fully  discussed. 
Lord  Penzance  ruled,  pro  forma^  the  foregoing  doctrine,  and  the 
case  was  taken  before  the  full  court,  where  it  was  carefully 
argued,  and  deliberate  judgments  were  pronounced.  The  court 
consisted  of  Kelly,  C.  B.,  Lord  Penzance  the  judge  ordinary,  and 
Keating,  J.,  and  they  held,  two  against  a  dissenting  one,  that  the 
suit  could  not  proceed  while  the  defendant  was  insane.  All  agreed, 
that,  so  long  as  a  prospect  of  recovery  remained,  the  case  should 
be  continued ;  but  Kelly,  C.  B.,  dissenting  from  the  other  two,  was 
of  opinion,  that,  after  hopes  of  recovery  had  failed,  it  should  go 
on.  It  was  continued  two  years ;  at  the  end  of  which  time,  the 
court  being  shown  that  there  was  no  prospect  of  the  defendant's 
recovery,  the  petition  was  dismissed,  and  an  appeal  allowed  to 
the  House  of  Lords.*  The  decision  proceeded  partly  upon  the 
reason  of  the  thing,  and  partly  on  the  majority's  construction 
of  the  Divorce  Act.     But  it  was  now  conceded,  that  there  was 


1  The  counsel  had  referred  to  Ports- 
month  V,  Portsmouth,  1  Hag.  Ec.  355; 
Pamell  v.  PameU,  2  Hag.  Con.  169,  2 
Phillim.  168 ;  and,  for  analogies,  to  Bar- 
ham  p.  Barham,  1  Hag.  Con.  5;  Beau- 
raine  v,  Beauraine,  1  Hag.  Con.  498. 

*  King  9.  King,  more  fully  stated  Law 
Bep.  2  P.  &  M.  113,  where  it  appears  that 
the  case  was  before  Sir  H.  Jenner  Fust, 


who  ordered  it  to  stand  over  for  consid- 
eration, but  the  question  was  not  decided. 

*  Bawden  v.  Bawden,  2  Swab.  &  T. 
417,  418, 419. 

*  Mordaunt  v.  Mordaunt,  Law  Rep. 
before  the  judge  ordinary,  2  P.  &  M.  103; 
before  the  full  court,  lb.  109 ;  dismissed 
by  the  judge  ordinary,  lb.  382. 
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no  difference  between  the  insanity  of  a  plaintiff  and  that  of  a 
defendant ;  the  insanity  of  either,  it  was  thought,  rendering  it 
impossible  or  improper  the  cause  should  proceed.     On  appeal,  -^^ 

§  805  }.  Question  settled  for  England  --*  (Bait  oompetent  by  U- 
▼orce  Act).  —  In  the  House  of  Lords,  on  appeal,  the  majority  of 
the  consulted  judges  advised  that  the  case  should  proceed  to 
judgment.  And  the  Lords  decided  unanimously  that  it  should* 
But  it  was  now  argued  on  all  sides,  by  counsel,  by  the  consulted 
judges,  and  by  the  Lords  in  tibeir  opinions,  as  depending  solely 
upon  the  construction  of  the  Divorce  Act.  The  act  had  given  to 
the  husband,  in  all  cases  of  adultery  by  the  wife,  the  right,  except 
as  itself  had  specified,  to  have  the  marriage  dissolved.  Her  in- 
sanity during  the  judicial  proceedings  was  not  excepted  therein, 
therefore  it  could  not  be  excepted  by  the  court*  So  reasoned  the 
majority.  The  minority  deemed  that  there  were  in  the  act  cer- 
tain provisions  which  could  not  be  carried  out  when  the  defend- 
ant was  insane.    Hence,  that  her  insanity  barred  proceedings.^ 

In  ReaAon,  —  if,  by  the  unwritten  law,  an  insane  person  can- 
not be  proceeded  against  in  cases  analogous  to  this,  such  unwrit- 
ten rule  should  be  deemed  incorporated  into  the  statute  by 
implication,  and  by  interpretation  be  made  a  part  of  it.^  But^ 
we  have  seen,^  a  divorce  suit  is  not  a  criminal  proceeding; 
and  the  practice  is  familiar,  that  all  other  suits  may  go  on  against 
insane  persons,  protected  by  proper  guardianship. 

§  306.  How  with  us.  --^  It  is  believed  that  the  insanity  of  the 
defendant  is  in  none  of  our  States  an  obstacle  to  carrying  on  a 
divorce  suit,  whether  for  separation,  for  dissolution,  or  for  nullity. 
Yet  adjudication  has  not  spoken  very  distinctly  or  conclusively 
on  this  question.  A  New  York  case,  not  befoi^e  the  highest  tri- 
bunal, holds,  that  an  action  to  dissolve  a  marriage  for  the  defend- 
ant's adultery,  committed  while  sane,  may  be  commenced  and 
prosecuted  in  all  its  steps  to  the  final  decree  after  he  becomes 
insane^  And  we  have  more  or  le^s  other  authority  to  the  same 
effect.^    There  is,  on  the  other  hand,  believed  to  be  no  American 

I  Mordatint  p,  Moncrciffe,  Law  Bep.  474,  and  Mansfield  0.  Mansfield,  13  Mass. 

2  H.  L.  Sc.  374.  412,  where  the  defendant's  insanity  was 

*  Bishop  Stat.  Crimes,  §  123, 131.  deemed  to  be  no  obstacle  to  the  snit  for 

*  Ante,  §  232-234.  dissolution  by  reason  of  adultery.    They 

*  Rathbun  v.  Rathbun,  40  How.  Pr.  were  decided  before  the  enactment  of  the 
828.  statute  mentioned  below  in  the  text  And 

*  See  Broad8treeti;.Broad8treet,7  Mass.  see  Montgomery  v.  Montgomery,  8  Barb. 
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« 

case  to  the  ecmtrary.  In  some  of  our  States,  this  question  appears 
to  be  settled  by  statutes.  Thus^  in  Massachusetts :  ^^  If,  at  any 
time  during  the  pendency  of  the  suit,  the  respondent  is  insane^ 
the  eourt  shall  appoint  some  suitable  person  as  guardian  to  ap-» 
pear  and  answer  in  like  manner  as  a  guardian  is  appointed  for  an 
infant  defendant  in  a  suit  at  law."  ^    Now,  — 

More  of  Doctrine  in  Principle.  —  Looking  again  at  this  question 
in  the  light  of  principle,  there  is  no  reason  why  a  divorce  suit 
should  not  be  carried  on  against  an  insane  person,  other  than 
would  apply  to  any  civil  action  of  tort  or  even  of  contract.  The 
defendant's  incapacity  might,  in  a  given  instance,  prevent  the 
setting  up  or  proving  of  a  valid  defence ;  but  to  deny,  therefore, 
justice  to  the  plaintiff  would  be  to  cast  on  him^  in  part,  the  bur- 
den which  Grod  had  laid  wholly  on  the  defendant.  Divorce, 
where  there  is  cause  for  it,  is  the  plaintiffs  right.  If  the  defend- 
ant were  sane,  he  could  not  prevent  it ;  he  has  no  election. 
Herein  his  case  differs  widely  from  that  of  an  -^ 

§  306  a.  Insane  Plaintiff:  — 

In  Dissolution.  -*-  After  a  considerable  conflict  of  opinion,  the 
English  Divorce  Court,  both  in  the  first  instance  and  on  appeal, 
has  held  that,  under  the  Divorce  Act,  an  insane  plaintiff  is  not 
distingui^able  from  an  insane  defendant,  and  he  may  maintain  a 
suit  for  dissolution,  acting  through  and  under  the  guardianship 
of  those  who  have  the  control  in  law  over  his  person  and  effects.^ 

Ch.  Id2 ;  poet,  |  308^    In  Mordaunt  v.  no  inch  doctrine.    It  merely  holds  that 

Mordaunt,  ante,  §  305  a  (Law  Rep.  2  P.  insanity  at  the  time  of  committing  the 

&  M.  109,  114,  116),  the  above  case  of  adulterous  act  is  a  good  defence.    As  to 

Blansfleld  v,  Mansfield  wa«  cited  to  the  which   see    also    Rathbun  v.  Rathbun, 

proposition  that  the. divorce  suit  may  go  supra.    Wray  v.  Wray  is  the  same ;  and 

on  notwithstanding  the  defendant's  in-  it  does  not  even  clearly  appear  therein, 

sanity.    On  this  the  judge  ordinary  asked,  that  the  defendant  was  insane  at  the  time 

"Does  the  marriage  law  of  Massachu-  of  the  trial.    In  Rathbun  v,  Rathbun  the 

setts  allow  of  recrimination  1    The  diffl-  court  had  before  it  the  English  case  of 

culty  in  proceeding  against  the  lunatic  Mordaunt  v,  Mordaunt,  at  its  earlier  stage, 

respondent  in  this  country  lies  in  that  di-  but  declined  to  yield  to  its  reasoning, 
rection."    Counsel  on  the  other  side  said :         ^  Mass.  Gen.  Stats,  c.  107,  §  21.    This 

**  The  case  of  Mansfield  v.  Mansfield  is  provision  seems  to  have  been  first  intro- 

no  authority,  because  In  other  States  of  duced  into  the  Revised  Statutes  of  1830, 

America  there  have  been  decisions  the  suggested  by  the  case  of  Mansfield  v. 

other  way,"  referring  to  the  above  Mas-  Mansfield  mentioned  in  the   last  note, 

sachusetts  case  of  Broadstreet  v.  Broad-  See  Com.  Rep.  pt.  2,  p.  121.    And  see 

street,  and  to  Wray  v,  Wray,  19  Ala.  Little  v.  Little,  13  Gray,  264;  Garnett  v. 

622.    The  entire  case  of  Broadstreet  v.  Garnett,  114  Mass.  379. 
Broadstreet  is  stated  post,  §  308,  and         >  Baker  v.  Baker,  5  P.  D.  142, 6  P.  D 

the  reader  will  perceive  that  it  contains  13k 
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But  when  principle,  instead  of  the  unyielding  terms  of  a  statute, 
can  be  resorted  to,  the  difference  is  seen  to  be  very  wide.^  It  is 
in  the  option  of  an  injured  party,  depending  more  on  personal 
feelings  and  convictions  than  on  considerations  appreciable  by 
others,  whether  he  will  forgive  the  offence  or  take  a  divorce  for 
it.  Consequently  the  Georgia  court  held,  that  an  action  for  a 
divorce  a  vinculo  cannot  be  maintained  by  prochein  ami  in  the 
name  of  a  lunatic  wife.  The  right  to  bring  the  suit  is  strictly 
personal,  exclusively  under  the  volition  and  control  of  the  injured 
party.  Said  Harris,  J. :  "  If  a  guardian  or  next  friend  has  the 
power  insisted  upon,  we  desire  to  learn  whence  it  is  derived.  It 
certainly  is  not  given  by  express  provision  of  law,  nor  can  it 
legitimately  be  deduced  from  the  personal  custody  of  the  ward, 
which  imposes  certain  duties  on  the  guardian  which  he  must  per- 
form. .  •  .  Whether  after  gross  and  repeated  infidelities  [by  the 
husband]  the  wife  will  continue  to  regard  him  as  her  husband, 
and  live  with  him  as  his  wife,  is  for  her  decision  only.  Death  only 
can  dissolve  the  marriage  relation  without  her  consent,  and  no  di- 
vorce can  or  ought  to  be  had  in  this  or  any  case  but  through  the 
agency  and  mil  of  the  injured  wife."  ^  Divorce  from  the  marriage 
bond  is  the  unmaking,  as  marriage  is  the  making,  of  a  personal 
status ;  depending  on  the  choice  of  the  heart,  rather  than  of  the 
head ;  a  thing  of  the  affections,  not  of  thrift.  A  guardian,  whether 
of  the  property  or  of  the  person,  cannot  conduct  the  insane  mind 
of  his  ward  through  a  ceremony  which  will  make  him  married. 
How,  then,  can  he  undo  what  he  cannot  do  ?  How  divorce  him  ? 
How  can  the  court  pronounce  a  dissolution  of  this  personal  rela- 
tion in  favor  of  one  who,  it  knows,  does  not,  since  he  cannot, 
consent?  Still  legislation  may,  from  public  considerations,  or 
out  of  regard  to  what  will  often  be  the  real  interest  of  the  party, 
authorize  dissolution  by  guardian  in  these  cases ;  and,  in  some  of 
our  States,  it  has  done  this.^ 

§  307.  In  Judicial  Separation.  —  Where  the  suit,  by  an  insane 
party,  is  to  obtain  a  mere  separation  from  bed  and  board,  not  to 
break  the  vinculum  of  the  marriage,  the  foregoing  reasons  do  not 
apply.     This  suit  is  for  protection  and  for  maintenance.     These 

^  And  see  the  reasoning  in  Baker  v,  89  111.  78.     See,  for  some  illustrative 

Baker,  6  P.  D.  supra.  matter,  1  Bishop  Mar.  Women,  §  448. 

«  Worthy  r.  Worthy,  36  Ga,  46, 46,  47.  *  •  Thayer  v.  Thayer,  9  R.  I.  377 ;  Ga^ 

To  the  like  effect  is  Bradford  v.  Abend,  nett  o.  Gamett,  114  Mass.  379. 
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are  needed  by  the  insane  as  well  as  by  the  sane.  The  English 
ecclesiastical  courts  permitted  it  to  insane  plaintiffs ;  ^  and,  in  the 
Divorce  Court,  it  was  allowed  by  the  very  judge  who  first  de- 
cided^ that  the  suit  for  dissolution  could  not  be  maintained 
against  a  hmatic  defendant.^  So  far  as  we  have  American  au- 
thority on  the  question,  it  is  to  the  like  effect.*  The  committee 
or  guardian  of  an  insane  person  is  in  the  discharge  of  his  ordinary 
and  proper  duties  when,  in  obedience  to  a  call  of  necessity,  he 
carries  on  a  suit  in  the  name  of  his  ward  to  procure  the  protec- 
tion and  sustenance  which  a  divorce  from  bed  and  board  may 
give.  While  this  sort  of  divorce  is  never  fit  for  the  sane,^  it  may 
often  be  good  for  the  insane.     In  like  manner,  — 

In  Nullity.  —  If  an  insane  person  is  entrapped  into  a  formal  cere- 
mony of  marriage,  reason  would  indicate  that  his  guardian  or 
committee  should  be  permitted,  during  the  continuance  of  the 
insanity,  to  institute  and  carry  on  a  proceeding  to  have  it  declared 
void ;  and  such  is  the  law  with  us.^  The  general  English  and 
American  doctrine  is,  that,  wherever  there  is  a  form  of  marriage, 
and  it  is  supposed  to  be  void,  one  whom  the  law  has  put  in  charge 
of  a  lunatic  may  maintain  a  suit  to  establish  its  nullity.^  If  he 
should  undertake  to  annul  a  voidable  marriage,  —  as,  for  example, 
in  a  case  of  impotence,  —  other  considerations  might  arise,  espe- 
ciallj^  if  the  marriage  was  one  with  which  the  party  was  satisfied 
before  becoming  insane.  So,  —  to  return  to  the  question  of  an 
insane  defendant,  —  if  we  should  admit  that  a  suit  could  not  be 
carried  on  against  him  to  dissolve  a  valid  marriage,  it  would  not 
follow  that  the  suit  for  nullity  might  not  be.  Still,  should  it 
appear  in  such  a  case  that  the  sane  plaintiff  had  practised  a  fraud 
on  the  insane  defendant,  it  would  hardly  accord  with  correct 
principle  to  permit  the  suit  to  proceed.® 


^  Ante,  §  305,  and  the  caGi^s  there 
cited;  particularly  Parnell  v.  Pamell,  2 
Hag.  Con.  169,  2  Phillim.  158, 1  Eng.  £c. 
220. 

2  Ante,  §  305. 

•  Woodgate  v.  Taylor,  2  Swab.  &  T. 
612. 

^  Mima  v,  Mima,  83  Ala.  08. 
»  Vol.  L  I  29. 

*  Ante,  §  298;  Crump  v.  Morgan,  3 
Ire.  Eq.  91 ;  Brown  v.  Westbrook,  27  Ga. 


102.  And  8ee  Clement  u.  Mattison,  3 
Rich.  93. 

7  Hancock  v.  Peaty,  Law  Rep.  1  P.  & 
M.  335;  Portsmouth  v.  Portsmouth,  1 
Hag.  Ec.  355,  3  Eng.  Ec.  154 ;  Turner  v. 
Meyers,  1  Hag.  Con.  414,  4  Eng.  Ec.  440. 
And  see  the  discussion  and  authorities 
cited  in  Mordaunt  v,  Mordaunt,  Law  Rep. 
2  P.  &  M.  109. 

^  Montgomery  v.  Montgomery,  3  Barb. 
Ch.  132 ;  Johnson  v.  Kincade,  2  Ire.  Eq. 
470. 
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§  808.   F6irm  of  the  Proeeedinffs :  — 

By  Guardian.  —  The  insane  person,  whether  plaintiff  or  defend- 
ant, cannot  appear  in  these  judicial  proceedings  alone  and  unpro- 
tected ;  he  must  sue  or  defend  by  guardian,  guardian  ad  litem^  or 
committee.^  Precisely  how  this  shall  be  will  depend  largely 
upon  the  varying  statutes  of  our  States,  and  on  the  practice  of 
the  particular  court.  In  a  general  way,  the  reader  will  derive 
help  from  the  casds  cited  to  the  accompanying  sections.^  In  one 
of  the  early  Massachusetts  cases,  '*  Wilde,"  says  the  report,  "sug- 
gested to  the  court  that  the  [defendant]  wife  was  insane  at  the 
time  mentioned  in  the  libel,  and  that  she  had  continued  so  to 
this  time ;  and,  expressing  some  doubt  as  to  the  mode  of  his 
appearing  in  her  behalf  in  the  cause,  the  court  said  he  should  be 
admitted  to  plead  in  her  name.  He  pleaded  that  she  was  not 
guilty  of  the  crime  alleged ;  and,  the  insanity  being  proved  to 
the  satisfaction  of  the  court,  the  libel  was  dismissed."^  The 
present  statute  of  Massachusetts  provides,  that  "  every  libel  shall 
be  signed  by  the  libellant,  if  of  sound  mind  and  of  legal  age  to 
consent  to  marriage  ;  otherwise  it  may  be  signed  by  his  or  her 
guardian,  or  by  any  person  admitted  by  the  court  to  prosecute 
the  same  as  next  friend  of  the  libellant."  ^ 

§  808  a.  inaanlty  denied.  —  If  one  appears  in  court  as  sane,  and 
personally  and  by  counsel  denies  being  otherwise,  yet,  should 
insanity  be  suggested,  there  must  be  some  way  to  determine 
whether  the  future  proceedings  shall  be  conducted  on  the  basis 
of  sanity  or  insanity.  One  case  of  this  sort  has  been  al- 
ready stated  in  another  aspect.^  There^  after  a  suit  had  been 
commenced  in  the  usual  form  as  between  sane  persons,  a  sugges- 
tion, accompanied  by  affidavits,  was  made  to  the  court  on  behalf 


1  Baker  v.  Baker,  6  P.  D.  142;  Moi^ 
daunt  V,  Moncreiffe,  Law  Rep.  2  H.  L.  Sc. 
874;  Thayer  i;.  Thayer,  0  R.  I.  877. 

3  Ante,  §  298,  80&-807.  And  see  (not 
a  divorce  case)  Aldridge  v.  Montgomery, 
9  Ind.  802;  Shelf.  Mar.  &  Dir.  20G; 
Coote  Ee.  Pract.  814 ;  Carpenter  v.  Car- 
penter,  Milward,  169, 101. 

9  Broadstreet  v,  Broadstreet,  7  Mass. 
474.  But  see  Mansfield  v.  Mansfield,  18 
Mass.  412,  in  which  case,  "  it  being  sug- 
gested by  a  friend  of  the  court  that  since 
the  commission  of  the  crime  the  husband 
had  become  insane,  the  court  ordered  the 
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default  to  be  set  aside  and  the  libel  to  be 
continued;  observing  to  the  proctor  for 
the  libellant,  that,  if  so  advised,  she 
might  during  the  vacation  procure  the 
appointment  of  a  guardian  to  her  hus- 
band in  the  Probate  Court,  and,  upon  the 
appearance  of  such  guardian  in  the  suit, 
further  proceedings  might  be  had ;  and, 
if  sufficient  cause  appeared,  a  divorce 
might  be  decreed." 

«  Gen.  State,  c.  107,  §  16^  3ee  ante, 
I  296  and  note. 

^  Mordaunt  v.  Mordaunt  Law  Rep.  2 
P.  &  M.  108, 109,  ante,  §  805  a. 
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of  the  woman,  who  was  the  defendant,  that  she  was  not  of  sound 
mind.  On  receiving  the  affidavits,  together  with  counter  affida- 
vits, the  court  appointed  the  woman's  father  to  be  her  guardian 
for  the  temporary  purpose  of  raising  the  question  for  her.  *^  He 
entered  an  appearance  in  obedience  to  this  order,  and  pleaded  that, 
at  the  time  when  the  citation  in  this  suit  was  served  on  the 
respondent,  to  wit,  on,  &c.,  the  respondent  was  not  of  sound 
mind,  and  that  she  has  not  since  been,  and  is  not  now,  of  sound 
mind.  The  petitioner  having  taken  issue  upon  this  plea,  the 
question  was  ordered  to  be  tried  before  the  court  and  a  special 
jury."  This  form  of  arriving  at  the  issue  seems  not  free  from 
defect,  but  it  passed  without  objection.  ^*  The  only  way,"  said 
the  judge  ordinary  to  the  jury,  **•  I  can  put  the  case  is  this :  Do 
you  think  this  lady  was  in  such  a  condition  of  mental  disorder  as 
to  be  unfit  or  unable  to  answer  the  petition,  or  duly  instruct  an 
attorney  for  her  defence  ?  I  prefer  this  form  of  the  question  to 
that  of  whether  she  was  mad,  insane,  out  of  her  mind,  and  so 
forth,  because  it  is  the  practical  question  we  have  to  solve."  The 
verdict  of  the  jury  was,  "  that  on,  &c.  [the  day  when  the  citation 
was  served].  Lady  Mordaunt  was  in  such  a  state  of  mental  dis« 
order  as  to  be  totally  unfit  and  unable  to  answer  the  petition 
and  to  duly  instruct  her  attorney  for  her  defence,  and  that  she 
has  been  ever  since  and  still  is  unfit."  ^  The  course  in  this  case 
has  furnished  what  appears  to  be  an  excellent  precedent  for 
future  causes.  Whether  or  not  it  would  be  competent  for  the 
judge  to  decide  a  question  like  this,  where  counsel  were  not 
agreed,  without  the  aid  of  a  jury,^  would  depend  much  on  the 
constitution  of  the  court  and  the  statutes  of  the  State  ;  but,  in 
those  cases  in  which  the  parties  have  the  right  to  demand  a  jury 
trial  on  the  main  issue,  a  considerate  judge  would  hardly  feel  him- 
self justified  in  prejudicing  the  cause '  by  putting  one  of  the  par^ 
ties  under  guardianship  without  the 'sanction  of  a  verdict  from  a 
jury,  in  the  face  of  opposition  to  this  method  of  settling  the  ques- 
tion, whatever  view  he  might  take  of  his  power. 

^  See  p.  103, 106, 100  of  the  report.         under  the  like  circumstances,  see  2  'BUitk' 
t  For  the  practice  in  criminal  cases    op  Crim.  Proced.  §  ^GQ^^iQS. 

*  Little  V.  Little,  18  Gray,  264. 
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III.    The  Intervention  of  Third  Persons  as  Parties. 

§  309.  In  EodaBlaBtioai  Courta.  —  By  the  practice  of  those  courts 
wherein  divorce  causes  were  carried  on  in  England  when  we  de- 
rived thence  our  unwritten  law,  after  a  suit  has  been  commenced 
between  two  principal  parties,  if  any  third  person  has  or  thinks 
he  has  an  interest  in  it,  he  may  apply  to  the  court  for  leave  to  in- 
tervene, —  in  other  words,  to  become  a  party  for  the  protection  of 
his  interest,  —  and,  on  such  interest  being  admitted  or  proved,  his 
prayer  will  be  granted  ;  ^  "  as,  for  instance,"  says  Law,  "  in  causes 
of  matrimony.  .  .  .  If  a  man  takes  out  proceedings  against  a  woman 
in  a  cause  matrimonial,  and  the  woman  has  either  solemnized  or 
contracted  a  marriage  with  another  man,  such  other  man,  or  third 
party,  may,  if  he  pleases,  interpose  in  the  said  suit  to  protect  his 
own  rights,  in  any  part  of  the  pi-oceedings,  even  after  the  conclu- 
sion. It  matters  not  whether  he  appears  in  aid,  or  in  opposition, 
to  the  woman.  Neither  is  the  case  altered  by  any  previous  notice 
he  might  have  of  the  pending  suit,  and  of  the  plaintiff's  having 
proceeded  to  proof."  ^  There  are  nice  questions  as  to  who  may 
intervene,  and  other  like  questions  of  practice  ;  but,  should  such 
a  question  become  important,  as  it  rarely  will  with  us,  the 
reader  can  easily  look  it  up  in  the  books  of  the  ecclesiastical  law.^ 

In  T!pgii»h  Divorce  Court  —  (Queen's  Prootor).  —  Intervention  by 
the  Queen's  Proctor,  in  the  Divorce  Court,  is  statutory ;  and  it 
is  for  the  public  interest,  not  private.  It  has  already  been  ex- 
plained.* 

"Any  Person " — may  also  intei*vene  the  same  as  the  Queen's 
Proctor.^  But  this  course  seems  to  be  seldom  or  never  taken ; 
for  naturally  a  private  person,  wishing  to  object,  would  do  it 
through  the  governmental  officer.    After  the  original  Divorce 

1  Law's   Forms,  70 ;    Shelf.  Mar.  &  ner,  4  Hag.  £c.  80 ;  Kipping  r.  Ash,  1 

Div.    670;    Donegal    v.    Chichester,    3  Rob.£c.270;  Pertreis  v.Tondear,  1  Hag. 

Fhillim.  686 ;  Schoolmasters  of  Scotland  Con.   186 ;   Dalrymple  t^.  Dalrymple,  2 

p.  Fraser,  2  Hag.  Ec.  618;  Wood  V.  Med-  Hag.  Con.  64,  137,  note;    Clement   v. 

ley,  1  Hag.  Ec.  646.  Rhodes,  8  Add.  £c.  37 ;  Braham  o.  Bur- 

3  Law's  Forms,  71.  chell,  3  Add.  Ec.  243,  266 ;  Brotherton  v, 

>  See,  besides  the  authorities  already  Hellier,  1  Lee,  699 ;  Wright  v,  Ruther- 

referred  to  in  this  section.  Raj  v,  Sher-  ford,  2  Lee,  266 ;  Shelf.  Mar.  &  Div.  487. 

wood,  1  Curt.  Ec.  173 ;  Montague  v.  Moiw         ^  Ante,  §  82,  230. 

tague,  2  Add.  Ec.  872 ;  Faremouth  v.         >  23  &  24  Vict.  c.  144,  f  7.    Vol.  L 

Wauon,  1  Fhillim.  866;  Hughes  9.  Tva-  f  66,  note. 
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Act  was  passed,  but  before  the  adoption  of  this  provision,  one 
without  an  interest  was  refused  permission  to  intervene  to  set  up 
a  recriminatory  charge.^  The  statute  is  construed  as  allowing 
third  persons  to  intervene  also  as  to  the  custody  of  a  child.^ 

§  810.  How  with  us. —  Our  published  reports  furnish  no  evi- 
dence that  the  ecclesiastical  practice  of  intervention  has  been 
adopted  in  any  of  the  States  as  of  common  law.  It  is  to  some 
extent  allowed  in  New  York  by  statute.^  Yet  even  here,  it  is 
held,  the  alleged  particeps  criminis  cannot  be  permitted  to  be- 
come a  party  to  oppose  a  divorce.  Still  the  coui*t,  if  requested, 
will  require  notice  to  her  counsel  of  all  proceedings  wherein 
testimony  is  taken,  and  permit  her  to  be  present  thereat  and  cross- 
examine  the  witnesses,  have  witnesses  whom  she  may  name  sum- 
moned and  examined,  and  herself  become  a  witness.*  Where,  in 
Vermont,  creditors  of  a  husband  levied  on  real  estate  which  he 
held  in  right  of  his  wife,  they  were  not  permitted  to  intervene  to 
oppose  a  divorce,  in  a  suit  therefor  between  -husband  and  wife, 
on  the  suggestion  of  collusion  and  an  attempt  to  defeat  their 
rights.  But  it  was  very  properly  intimated  that  their  legal  ad- 
viser, or  any  other  person,  might,  as  amicus  curice^  make  to  the 
court  a  -suggestion  of  collusion.^  This  is  plainly  a  case  in  which, 
if  the  English  ecclesiastical  practice  had  been  followed,  the  inter- 
vention would  have  been  permitted.  And  the  writer  can  only 
express  the  hope,  that  a  practice  so  beneficial,  and  so  entirely  in 
accord  with  the  general  policy  of  our  divorce  laws,  will  find  better 
favor  in  the  American  tribunals  hereafter.  The  judge,  we  have 
seen,^  is  in  these  cases  under  obligation  to  protect  the  inter- 
ests of  the  public,  —  why,  then,  should  not  persons  who  have 
special  interests  be  permitted  to  protect  themselves  ?  ^ 


1  Y.  V.  Y.  1  Swab.  &  T,  608. 

<  Chetwjnd  v,  Chetwynd,  4  Swab.  & 
T.  161. 

s  £.  B.  V.  £.  C.  B.  28  Barb.  290 ; 
Anonymouii,  Ih  Abb.  Pr.  v.  8.  307,  2 
Thoinp.  &  C.  668. 

«  Clay  V.  Clay,  21  Hun,  600. 

>  Stearns  v.  Steams,  10  Vt.  640.  How 
far  an  amcus  curice  may  be  permitted  to 
interpose  is  perhaps  not  exactly  deter- 
mined. In  Y.  9.  Y.  1  Swab.  &  T.  698,  600, 
Hill,  J.,  put  the  question  to  counsel,  — 


"  Can  you  mention  any  case  in  which  an 
amicits  ewria  has  been  allowed  to  august 
a  fact  not  raised  by  the  issues  to  be 
tried."  Answer.  "  I  qannot.''  But  collu- 
sion is  a  fact  of  which  the  court  should 
take  judicial  notice,  the  same  as  of  the 
law  which  it  is  the  special  province  of  an 
am  tens  curia  to  suggest. 

0  Ante,  §  236. 

7  As  to  Georgia,  see  Creamer  n. 
Creamer,  36  Ga.  618. 

271 


§811 


PLBADING  AKD  AGGOMPANIMSNTS.  [BOOK  XI. 


IV.    The  Bringing  of  a  Party  into  Court  hy  Notice. 

§  311.  In  General,  under  Statutes.  -<-*  Natural  justice  requires,  itt 
all  judicial  proceedings,  notice  to  defendants^  and  the  right  to 
come  into  court  and  make  defence.^  And  this  is  provided  for  in 
aU  our  States  by  statutes^  either  special  to  divorce  causes  or  gen- 
eral. To  explain  all  such  statutes^  in  our  many  States^  would  be 
profitless ;  yet  a  reference  to  some  of  the  adjudged  cases  may  be 
convenient.^  Among  the  particular  propositions  are  the  follow-* 
ing,~ 

Vo  Judgment  without  Notice.  ^—  Where  there  has  been  neither 
service  of  process,  actual  or  constructive,  nor  an  appearance^  it 
is  error  to  render  judgment.' 

Defendant  In  Priaon.  —  Personal  service  on  a  defendant  confined 
in  the  State  prison  was  adjudged  in  New  York  to.be  regular.^ 

simply  Reading.  —  A  service  of  the  subpoena  on  the  defendant 
by  simply  reading  it  to  him  was  adjudged  in  Arkansas  not  to  be 
sufficient.^  But  doubtless  there  are  States  in  which  this  would 
be  good. 

Arreat.  —  In  some  of  our  States,  under  some  circumstances,  a 
divorce  suit  may  be  commenced  by  an  arrest  of  the  defendant.^ 

Actual  Notloe.  —  Where  actual  notice  can  be  given,  it  ought  in 
fairness  to  be  required  unless  there  is  an  appearance.*  Therefore 
a  libel  was  held  not  to  be  adequately  served  by  leaving  an  at- 
tested copy  of  it  at  the  defendant's  usual  place  of  abode,  when  he 
was  not  then  in  the  house,  and  had  not  since  been  in  the  country.^ 
And,  in  general  terms,  whatever  the  form  of  the  statute,  if  the 


1  Bishop  First  Book,  §  24. 

«  Lyon  V,  Lyon,  21  Conn.  185 ;  Smith 
V.  Smith,  20  Misso.  166;  Woods  v.  Woods, 
2  Curt.  Ec.  616;  Floyd  v.  Black,  Litt. 
Sel.  Cat.  11 ;  Smiths.  Smith, 6  Mass.  36; 
McRae  v.  Mattoon,  18  Pick.  63;  Farwell 
t7.  Smith,  12  Pick.  83 ;  Hobart  v.  HUliard, 
11  Pick.  143 ;  Brown  o.  Brown,  16  Mass. 
889;  Hotchkish's  Case,  1  Root,  365; 
Barter  v.  Harter,  6  Ohio,  318;  Wanar 
maker  v.  Wanamaker,  10  Phiiad.  466; 
Rochester  v.  Rochester,  1  Oregon,  807 ; 
Young  V,  Young,  18  Minn.  90;  Edwards 
'  V.  Edwards,  3  Pittsb.  833. 

*  Townsand  v.  Townsand,  21  Rl.  540; 
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Jurgielewiez  v,  Jurgielewiez,  24  La.  An. 
77.    See  Smith  v.  Smith,  20  Misso.  166. 

«  Phelps  0.  Phelps,  7  Paige,  160.  See 
Bland  v.  Bland,  Law  Rep.  8  P.  &  M.  233. 

»  Welch  v.  Welch,  16  Ark.  627.  And 
see  Smith  v.  Smith,  9  Mass.  422;  Stan- 
dridge  v,  Standridge,  31  6a.  223. 

>  Boucicault  v.  Boucicault,  21  Hun, 
431, 69  How.  Pr^  181 ;  Jamleson  h.  Jamie- 
son,  68  How.  Pr.  112, 11  Hun,  88 ;  Gar- 
diner V.  Gardiner,  3  Abb.  N.  Cas.  1. 

7  Bland  t^.  Bland,  Law  Rep.  8  P.  &  M. 
288;  Milne  o.  Milne,  4  Swab.  &  T.  183; 
Rowbotham  v,  Rowbotham,  1  Swab.  & 
T.  73. 

6  Randall  v.  Randall,  7  Mass.  602. 
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respondent  is  liviDg  within  the  jurisdiction  of  the  court,  and 
actual  personal  notice  can  be  conveyed  to  him,  the  judge  should  not 
proceed  to  the  hearing,  in  a  defaulted  case,  until  he  is  made  fully 
satisfied  that  the  party  against  whom  the  decree  is  to  be  pro- 
nounced has  received  notice  in  fact,  and  not  merely  in  law.^ 

§  812.  Bvading  Bervioa.  —  Where,  in  Delaware,  a  husband  was 
prosecuting  a  suit  against  the  administrator  of  his  wife's  father 
for  the  recovery  of  her  share  of  the  estate,  and  she  brought  her 
petition  for  divorce  against  him,  whereupon  he  concealed  himself 
from  the  officer  so  as  not  to  be  served  with  notice,  the  court 
ordered  a  stay  of  proceedings  in  his  suit  until  he  should  appear 
and  answer  to  hers.  ^*  He  asks  justice,"  said  the  judge,  '^  and  he 
must  not  refuse  to  do  justice."  ^ 

§  813.  "Waiver  —  (Appearance  —  JnriBdiotioii).  —  Where  the 
court  has  jurisdiction  of  the  subject-matter,  waiver,  by  an  appear- 
ance or  otherwise,  of  objections  to  the  want  of  citation,  to  the 
county  in  which  the  suit  is  being  carried  on,  and  the  like,  is 
effectual  in  divorce  cases  to  precisely  the  same  extent  as  in  othei-s.^ 
For  example,  in  Illinois,  it  was  adjudged  to  be  too  late  after  ver- 
dict to  inquire  whether  or  not  the  suit  had  been  brought  in  the 
right  county.  **  The  circuit  courts,"  said  Breese,  J.,  "  have  gen- 
eral jurisdiction  of  the  subject  of  divorces,  and  the  defendant  in 
this  case  voluntarily  submitted  to  the  jurisdiction  over  his  person. 
The  objection,  being  of  a  dilatory  character,  should  have  been 
made  befoi*e  trial,  by  motion  or  by  plea  in  abatement ;  answering 
to  the  merits  waives  the  objection."  *    But  where  the  principle 

^  And  see  Labotiere  v.  Labotiere,  8  tity  of  the  party  on  whom  the  seryice 

Mass.  388.    In  a  case  before  the  Tice-  was  made,  as,  in  one  instance  which  had 

chancellor,  ander  the  former  New  York  come  to  his  knowledge,  the  wife  had  been 

practice,  it  was  obsenred,  that  thereafter  personated  for  the  purpose  of  such  a  ser- 

evidence  would  be  required  on  a  refer-  vice,  and  a  decree  obtained  against  her 

ence  to  the  master   for  proofs,  where  entirely  by  surprise."    Shetzler  v.  Shetz- 

there  was  a  default,  of  the  actual  service  ler,  2  Edw.  Ch.  684.    See,  also,  Alexan- 

of  the  process  on  the  defendant,  within  der   v.  Alexander,  2    Swab.  &  T.  05 ; 

the  jurisdiction  of  the  court.    And  the  Brown  v.  Brown,  69  111,  816. 

Judge  mentioned  "  a  case  lately  before  ^  Baldwin  v.  Baldwin,  2  Harring.  Del. 

him/'  whi9h  had  "  progressed  rery  far  196.    And  see  Cooke  v.  Cooke,  2  Swab. 

to  a  decree  when  it  was  found  out,  that  &  T.  60 ;  Appleyard  v.  Appleyard,  Law 

aenrice  of  subpoena  had  been  effected  by  Rep.  8  P.  &  M.  257 ;  Howe  Machine  Co. 

the  husband  himself  upon  the  wife  in  the  v,  Pittibone,  74  N.  Y.  68 ;    Norton    v. 

city  of  New  Orleans.    He  also  said  that  Meader,  4  Saw.  608. 

he  should  require  the  production  of  the  *  Ante,  §  287 ;   Stone  v.  Stone,  10  C. 

original  affidavit  of  service  of  subpoena  E.  Green,  445;  Standridge  v,  Standridge, 

or  of  a  certified  copy,  in  order  to  see  that  81  Ga.  228 ;  House  v.  Rouse,  47  Iowa,  422. 

it  was  sufficiently  positive  as  to  the  iden-  *  Peeples  i\  Peeples,  19  LI.  269,  271. 
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bere  brought  to  vieTris  not  inyolyed,  we  have  seen  tihat  the  con- 
sent  of  a  party  as  expressed  by  his  appearance  cannot  in  a  divorce 
cause  create  a  jurisdiction  which  the  court  would  not  otherwise 
have.* 

§  314.    TTie  Constructive  Notice  to  Absent  Defendemts  :  — 

Already  —  we  have  seen  some  of  the  principles  which  govern 
this  notice.^ 

In  GteneraL-*— Provision  for  it,  where  the  defendant  cannot  be 
personally  cited  within  the  jurisdiction,  has  been  made  by  the 
statutes  in  probably  all  our  States.  It  is  commonly  to  be,  either 
personal,  out  of  the  jurisdiction,  or  by  an  advertisement  in  the 
newspapers  within,  or  both.  Instead  of  a  minute  discussion  of 
particular  questions  thereon,  a  reference  to  cases  will  for  most 
purposes  suffice.'  And  in  cases  other  than  of  divorce  much 
illustrative  and  otherwise  helpful  matter  may  be  found.^ 

§  315.  Striot  CompUanee.  —  In  these  libels  for  divorce,,  strict 
compliance  both  with  the  order  of  the  court  ^  and  with  the  stat^ 

1  Ante,  §  144, 145  and  nota  sale.     Coleman  «.  Andenon,  10  Masa. 

2  Ante,  §  157, 150, 165.  106.     And  see  Dexter  v.  Shepard,  117 
«  Homston  o.  Homston,  8  Mass.  159 ;    Mass.  480 ;  Fiy  v.  BidweU,  74  ni.  381. 

Choate  v.  Choate,  8  Mass.  891 ;  Anony-  Where  the  statute  required  public  notice 

mous,  5  Mass.  197 ;  Smith  v.  Smitli,  6  of  the  time  and  place  of  the  sale  to  be 

Mass.  86;  Labotiere  o.  Labotiere,  8  Mass.  giren  by  advertisement  In  some  news- 

888;   Plummer  v.  Plummer,  87  Missis,  paper  "once  in  each  week  for  at  least 

186 ;  Ditson  v,  Ditson,  4  R.  L  87  ;  Sweet  twelve  successive  weeks,"  it  was  held 

V.  Avannt,  2  Bay,  492 ;  Crabb  t;.  Atwood,  that  a  period  of  twelve  full  weeks,  or 

10  Ind.  381 ;  Green  v.  Green,  7  Ind.  118 ;  eighty-four  days,  must  have  elapsed  be* 

Meyar  v.  Meyar,  8  Met.  Ky.  298 ;  Harri-  tween  the  first  advertised  notice  and  the 

son  V.  Harrison,  19  Ala.  499 ;  Smith  v,  day  on  which  the  sale  is  made.    Early  v. 

Smith,  4  Greene,  Iowa,  266 ;  Pinkney  v.  Homans,  16  How.  U.  S.  610.    And  see 

Pinkney,  4  Greene,  Iowa,  824 ;  Godfrey  v.  Meredith  v.  Chancey,  59  Ind.  466 ;  Lough* 

Godfrey,  27  Ga.  466 ;    Anonymous,  27  ridge  v.  Huntington,  66  Ind.  253.    When 


Maine,  563 ;  Mace  v.  Mace,  7  Mass.  212 
Schnaufer  v.  Schnaufer,  4  La.  An.  855 
Snyder  v.  Snyder,  10  Philad.  806 ;  I>ough 
ty  V,  Doughty,  12  C.  E.  Green,  815 
Peckover  v.  Peckover,  1  Swab.  &  T.  219 
Sutherland  v.  Cromie,  8  Swab.  &  T.  210 
Rowbotham  v.  Rowbotham,  1  Swab.  &  T 
78 ;  Holbrook  v.  Bronson,  26  La.  An.  51 


notice  of  the  sale  was  required  to  be  pub- 
lished in  the  newspaper  of  the  public 
printer  of  the  State,  and  before  the  last 
publication  the  paper  had  ceased  to  be 
the  State  paper.  It  was  held  to  be  insuffi* 
cient.  Bussey  v.  Leavitt,  3  Fairf .  878.  — 
A  newspaper  published  six  days  in  the 
week  is  a  "daily  newspaper,"  though  the 


Lewis  17.  Lewis,  15  Kan.  181.  omitted  day  is  not  Sunday.    Richardson 

^  Thus,  in  a  case  of  tax  title  it  was  held,  v.  Tobin,  45  Gal.  80.    And  see  Drake 

that,  where  notice  of  a  public  sale  is  re-  Attach.  4th  ed.  §  486-449 a;  Pierce  o. 

quired  by  statute  to  be  given  thirty  days  Butters,  21  Kan.  124 ;  Smith  v.  Wells,  69 

before,  and  it  is  not  said  when  the  last  N.  Y.  600 ;  Gillett  v,  Needham,  87  Mich, 

publication  shall  be,  the  direction  is  suffl-  148 ;  Rutenf rans  o.  Stacer,  58  Ind.  467 : 

<i]ently  complied  with  if  the  commence-  Thompson  v.  Higginbotham,  18  Kan.  42. 

jaent  of  the  notice  is  thirty  days  before  *  Smitli  v.  Smith,  4  Greene,  Iowa,  26e 
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iite^  is- essential;  without  which,  when  there  is  no  appearance, 
the  proceedings  will  be  void.     Thus,  — 

Party's  Name.  —  Where  the  libellant's  maiden  name  was  in  the 
libel  Launders,  and  in  the  copy  published  it  was  Saunders,  the 
notice  was  held  to  be  insu£Scient  by  reason  of  the  variance.^ 

''Tbree  Weelai  anooeaaiwly/' — Notice  was  ordered  to*  be  given 
by  publishing,  &c.,  "  three  weeks  successively,"  in  a  newspaper. 
And  this  was  held  to  be  done  when  there  had  not  been  an  interval  of 
a  week  between  either  the  first  and  second,  or  second  and  third, 
publications.  **  The  publication  has  been  made,**  said  the  judge, 
•*  in  three  successive  weeks,  which  is  suflScient."  ^ 

Bffeot  of  Amen^tment  on  Notioa.  —  In  an  English  case,  where  the 
citation  was  by  publication,  and  the  petition  was  amended,  it  was 
held  not  to  be  necessary  to  advertise  the  amended  petition.  But 
the  reason  assigned  will  suggest  that  the  rule  may  be  other- 
wise in  some  of  our  States ;  namely,  ^*  inasmuch  as  it  is  the  prac- 
tice to  advertise  the  citation  only,  and  not  the  petition,  and  the 
citation  does  not  specify  the  charges  of  adultery."  ^ 

V.    Cro8S'9uits,.  Suits  pending^  and  Facts  transpiring  after  Suit 

commenced. 

§  816.  EooleaiaBtioal  Praotloa.  —  The  flexibility  Of  the  practice 
in  the  ecclesiastical  courts  has  already  been  mentioned.^  In  it, 
parties  were,  in  effect,  both  plaintiff  and  defendant  at  the  same 
time.  So  that,  for  example,  one  proceeded  against  for  divorce  a 
mensa  et  thoro^  or  for  nullity  of  the  marriage,  or  for  restitution  of 
conjugal  rights,  not  only  could  bring  forward  a  competent  wi-ong 
done  by  the  other  party  in  defence  of  the  suit ;  but,  if  he  succeeded 
in  his  proofs,  he  could  have  the  proper  sentence  rendered  in  his  fa- 
vor, as  though  he  were  the  original  plaintiff  ^  In  like  manner,  one 
who  was  carrying  on  a  divorce  suit  —  as,  for  example,  by  reason 
of  adultery  —  could,  on  learning  of  a  fresh  offence  committed 

I  Ante,  {  160 ;  Atkins  v.  Atkins,  9         *  Smith  v.  Smith,  8  Swab.  &  T.  216. 

Neb.  191 ;  Hafern  v.  Davis,  10  Wis.  501 ;  See  Hnckabay  v.  Huckabaj,  86  Texas, 

Stone  9.  Stone,  1  Stew.  Ch.  409 ;  Fon-  030. 

taine  v.  Houston,  68  Ind.  816 ;  Bradley  v.         •  Vol.  I.  §  110 ;  ante,  1 297. 
Jamison,  46  Iowa,  68.  *  And  see  Best  v.  Best,  1  Add.  Ec.  411, 

*  Jenne  v.  Jenne,  7  Mass.  94.  2  Eng.  Ec.  158 ;    Dysart  v.  Dysart,  1 

•  Bachelor  v.  Bachelor,  1  Mass.  256.  Rob.  Ec.  106;  Clowes  v.  Jones,  8  Curt 
See  also  Gary  v.  May,  16  Ohio,  66 ;  ante.  Bo.  186, 194. 

1 814,  note. 
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since  the  suit  began^  plead  it  in  a  supplemental  allegation,  even 
though  publication  had  passed ;  and,  if  proved,  it  would  furnish 
matter  for  the  decree  to  the  same  extent  as  though  it  had  tran- 
spired before  the  bringing  of  the  suit.^ 

Divorce  Court  —  A  considerable  flexibility  attends  the  proceed- 
ings in  the  present  Divorce  Court,  but  it  is  not  permitted  to  any 
such  extent  as  in  the  ecclesiastical  practice.^ 

§  317.  How  with  vm  —  (Affirmative  Relief  to  Defendant).  —  The 
ecclesiastical  practice  of  giving  to  a  defendant  affirmative  relief 
as  though  he  were  plaintiff  has  not  generally,  if  at  all,  been 
deemed  by  our  common-law  and  equity  tribunals  to  be  their  in- 
heritance from  England,  when  sitting  in  divorce  causes.^  In 
New  York,  under  the  Code,  various  rulings  have  been  made  on 
this  question  by  the  working  courts,  but  it  appears  not  to  have 
been  passed  upon  by  the  Court  of  Appeals.*  Under  the  Georgia 
Code,  a  defendant  may  have  the  affirmative  relief  of  a  divorce  on 
his  answer.* 

§  318.  Cross-Boit — (DtsmiBsal).  —  The  practice  of  bringing  a 
cross-suit  by  the  defendant  against  the  plaintiff,  to  aid  the  defence 
and  obtain  affirmative  relief,  maybe  resorted  to  in  divorce  cases  the 
same  as  in  any  other.  It  is  permissible  equally  whether  the  pro- 
ceeding is  by  bill  in  equity,  by  libel  corresponding  to  the  ecclesi- 
tical  libel,  or  by  a  statutory  complaint.  The  subject  needs  no 
particular  illustration.^  Even,  it  has  been  held,  a  defendant  may 
maintain  his  ctoss-bill  for  divorce,  though  he  has  not  the  statu- 
tory residence  in  the  State  necessary  in  an  original  complaint. 
"  It  is  a  principle  of  the  law,"  said  Murphy,  P.  J.,  "  that  a  court  of 
equity  having  acquired  jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter of  the  suit  will  retain  and  exercise  such  jurisdiction, 

1  Mlddleton  o.  Middleton,  2  Hag.  Ec.  Namara,  2  Hilton,  647,9  Abb.  Pr.  18; 

Supp.  134,  4  Eng.  Ec.  209;    Webb  v.  Henry  v.  Henry,  3  Rob,  N.  Y.  614,    See 

Webb,  1  Hag.  Ec  849,  3  Eng.  Ec.  152.  Zule  v,  Zule,  Saxton,  96 ;   Boggess  v. 

And  see  Barrett  v.  Barrett,  1  Hag.  Ec.  BoggesB,  4  Dana,  307. 
22,  8  Eng.  Ec.  16.  '  Owen  v.  Owen,  64  Ga.  526.    And  see 

s  Vol.  I.  §  331  a;  Borharo  v.  Borham,  Shafer  v.  Shafer,  10  Neb.  468. 
Law  Rep.  2  P.  &  M.  193 ;  Schira  v.  Schira,         •  McCafferty  v.  McCafEerty ,  8  Blackf . 

Law  Rep.  1  P.  &  M.  466;  Drysdale  v.  218;  Russell  v.  Russell,   1  Smith,  Ind. 

Drysdale,  Law  Rep.  1  P.  &  M.  365 ;  Os-  866, 1  Ind.  510;  Stafford  r.  Stafford,  9  Ind. 

borne  v.  Osborne,  8  Swab.  &  T.  327.  162 ;  Boggess  v,  Boggess,  4  Dana,  807  ; 

»  Compare  with  Vol.  L  §  86;  ante,  Birkby  t;.  Birkby,  15  Ul.  120;  Allen  v. 

§  810.  Allen,  Hemp.  58  ;  Hoffman  v.  Hoffman, 

*  J.  W.  B.  t;.  F.  D.  B.  11 N.  Y.  Leg.  Obs.  43  Misso.  547 ;  Lee  v.  Lee,  1  Duv.  196 ; 

360,  852 ;  Linden  v.  Linden,  Sid  Barb.  61 ;  Bancroft  v.  Bancroft.  3  Swab.  &  T.  597 ; 

H.  V.  H.  40  Barb.  9 ;  McNamara  v,  Mc-  Osborne  v.  Osborne,  3  Swab.  &  T.  327. 
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until  the  equities  of  all  the  parties  are  meted  out  to  them."  ^  An 
Indiana  statute  provided,  that,  **  the  defendant  may,  in  addition 
to  his  or  her  answer,  file  a  cross-petition  for  divorce,  and  the 
court  shall,  in  such  case,  decree  the  divorce,  if  any,  in  favor  of  the 
party  legally  entitled  to  the  same."  Thereupon  a  husband  brought 
his  petition,  and  the  wife  filed  her  cross-petition,  then  he  caused 
bis  petition  to  be  dismissed.  And  the  court  held,  that  the  whole 
case  was  ended,  and  the  wife  could  proceed  no  further  with  her 
cross-petition.^  If  the  dismissal  extended  to  the  entire  suit,  as 
perhaps  under  the  statutory  terms  it  must  or  to  none  of  it,  this 
decision  was,  of  course,  con*ect.  But,  where  a  defendant  has 
thus  obtained  a  status  in  court  entitling  him  to  affirmative  relief, 
the  judge  should  not  permit  the  plain ti£E  to  dismiss  the  suit,  and 
so  defeat  the  right.^  In  Missouri,  the  original  bill  may  be  dis- 
missed and  the  cross-bill  proceed  to  judgment.^  If  the  allega- 
tions on  both  sides  are  proved,  the  finding  in  each  suit  will  bar 
the  other,  and  neither  party  can  have  a  divorce.^ 

§  819.  Cauae  of  Divoroa  after  Salt  oommenoed.  —  Some  courts 
hold,  that,  if  at  the  time  of  bringing  the  suit  the  cause  of 
divorce  is  not  fully  matured,  and  so  the  party  is  not  entitled  to 
the  relief  he  prays,  the  defect  cannot  be  supplied  by  a  supple- 
mental bill.^  Others  permit  this ;  that  is,  permit  the  plaintiff  to 
file  a  supplemental  bill  in  the  original  suit,  alleging  facts  which 
transpired  since  it  was  brought,  and  have  a  divorce  founded  on 
such  facts,^  But,  by  all  opinions,  without  a  supplemental  or  an 
amended  bill,  the  plaintiff  cannot  rely  upon  such  subsequent 
matter.® 

Defanoe  after  Answer.  — Matter  of  defence  arising  after  the  de- 
fendant has  pleaded  may  be  availed  of  by  a  plea  puis  darrein  con* 
tinuance.    For  example,  it  is  so  when  the  defendant  has  thus 

1  Sterl  9.  Bterl,  2  lU.  Ap.  228,  226;  •  Milner  v.  Milner,  2  Edw.  Ch.  114; 
ante,  §  166,  note.  Hill  v.  Hill,  10  Ala.  527 ;  Embree  v.  Em- 

>  Stoner  v.  Stoner,  9  Ind.  606,  606.    bree,  53  111.  804. 

And  see  Jenness  v.  Jenness,  24  Ind.  855;  '  Butler  v.  Butler,  4  Litt  201 ;  Logan 

Barr  v.  Barr,  81  Ind.  240 ;  Armstrong  v.  v.  Logan,  2  B.  Monr.  142 ;  McOrockiin  v, 

Armstrong,  27  Ind.  186.  McCrocklin,  2  B.  Monr.  870 ;  Feigley  v, 

*  Schira  v.  Schira,  Law  Rep.  1  P.  &  Feigley,  7  Md.  587 ;  Strong  v.  Strong,  8 
M.  466.  Rob.  N.  T.  660;    Steele   v,  Steele,  85 

*  Ficke  V,  Ficke,  62  Misso.  886.  Conn.  48. 

>  Ribet  V.  Ribet,  89  Ala.  848.  And  >  Butler  v,  Butler,  supra;  Feigley  v. 
see  Gullett  v.  Gullett,  25  Ind.  517 ;  Tur-  Feigley,  supra ;  Marsh  v.  Marsh,  2  Beas- 
ner  v.  Turner,  8  Greenl.  898.  See  Ben-  ley,  281 ;  Ferrier  v.  Ferrier,  4  Edw.  Ch. 
nett  V,  Bennett,  24  Mich.  482.  206. 
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obtained  ;a  divoroe  from  the  plaintiff,  aind  be  wishes  to  bring  it 
to  the  attention  of  the  court.^ 

§  820.  FeadeiBoy  of  Salt  —  There  has  not  been  much  discussion, 
in  divorce  cases,  of  the  effect  of  the  pendency  of  one  suit  on  the 
right  to  bring  another.  But  there  is  no  res^on  why  this  question 
should  not  be  governed,  in  divorce,  by  the  same  pxinciples  as  in 
other  causes  in  law  and  equity.  In  Massachusetts,  simple  deser- 
tion, the  statute  not  mentioning  any  time,  was  made  ground  of 
divorce  from  bed  and  board.  By  a  subsequent  enactment,  the 
same,  continued  five  years,  would  authorize  a  divorce  from  the 
bond  of  matrimony.  After  the  latter  statute  was  passed,  a  party 
having  a  suit  pending  under  the  former  for  the  limited  divorce, 
^brought  a  fresh  suit  for  dissolution,  and  the  pendency  of  the 
former  suit  was  held  not  to  be  pleadable  in  abatement  of  the 
latter.  ^^  The  reason,"  said  Shaw,  C.  J.,  ^'  why  a  second  suit 
cannot  be  commenced  for  the  same  cause,  pending  a  former,  is, 
that  it  is  unnecessary,  inasmuch  as  the  party  prosecuting  may 
have  the  same  remedy  under  the  first  as  he  could  obtain  by  prose- 
cuting another,"  —  a  reason  which,  not  being  applicable  in  this 
case,  could  not  operate  to  abate  this  suit.^ 

§  321.  'Withdrawing  and  Snbttitating  |»etitton.  —  In  a  case  before 
the  English  Divorce  Court,  a  wife  who  had  petitioned  for  a  judicial 
separation  by  reason  of  the  husband's  cruelty  discovered,  that, 
unknown  to  her  when  bringing  the  suit,  he  had  committed  adultery 
also.  She  thereupon  asked  leave  to  withdraw  her  petition  tc« 
separation,  and  file  one  for  the  full  divorce  to  which  the  com- 
bined offences  entitled  her.  The  judge  ordinary  asked,  whether 
the  wife's  proctor  had  received  her  costs  in  the  former  suit ;  snid, 
being  answered  in  the  affirmative,  Sietid :  ^^  That  being  so,  I  will 
grant  ti)^  appUcatiQ^."  ^ 


1  Stephen  V.  StUphen,  58  M^ume,  fiOS ; 
ante,  §170  a;  post^  §  8^1. 

*  Stevens  v.  Stevens,  1  Met  279, 2S0. 
And  see  ante,  §  227 ;  Mooroy  v,  Mouroy, 
1  £dw.  Ch.  382;  Bancroft  v.  Bancroft,  4 
Swab.  &  T.  84.  According  to  a  Mary- 
land case,  the  fact  that  the  complainairt 
had  filed  a  biU  on  the  eqiuty  side  of  the 
county  court,  for  divorce  and  alimony, 
befooe  bringw^  in  U^  court  (A  chancery 
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her  bill  for  naaintfenance  out  of  the  hus- 
band's estate,  wherein  she  asked  no 
divorce,  ja  an  iniiupesrable  obstacle  to  her 
obtaining  relief  in  the  latter  siut.  Dun- 
nock  V.  Dupnock,  8  Md.  Gh.  140. 

•  Ashley  v,  Ashley,  2  Swab.  4b  T.  388, 
380.  And  aee  Turner  v.  Turner,  2  Swab. 
&  T.  426;  Alexander  v.  Alexander,  2 
Swab.  &  T.  S8& 
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CHAPTER  XXIL 

THE  PLBADINOS  IN  COURT. 

§  322.  Introduction. 

S23-326.  General  Views  of  the  Libel,  Bill,  or  Petition. 

326, 827.  Joinder  of  Cansefl  of  Diyorce. 

928-832.  The  Prayer  and  Justifying  Facts. 
333-343  a.  Allegations  and  Practice  as  to  Standard  Defences. 

3436,3^.  Ayerments  to  show  Jurisdiction. 

345-349.  Subsequent  Pleadings. 

§  322.  BLsewhere.  —  Under  the  titles  of  the  several  offences,  — 
as,  Adultery,  Cruelty,  and  the  like, — the  pleadings  special  to 
Ihem  respectively  will  be  considered. 

H«re  —  How  Chapter  divided.  —  We  are  here  to  inquire  after 
what  is  common  to  the  pleadings,  for  whatever  cause  a  divorce  or 
nullity  sentence  is  sought ;  as  to  I.  General  Views  of  the  Libel, 
Bill,  or  Petition  ;  II.  The  Joinder  of  Causes  of  Divorce  ;  III.  The 
Prayer  and  Justifying  Facts ;  IV.  The  Allegations  and  Practice 
as  to  the  Standard  Defences ;  V«  Averments  to  show  Jurisdic- 
tion ;  VI.  The  Subsequent  Pleadings. 

I.    G-enercU  Views  of  the  lAhel^  Billj  or  Petition. 

§  828.  Cautions  as  to  Redundant  Forma.  —  The  simpler  and 
briefer  a  {heading  is  made,  without  reducing  its  allegations  below 
the  requirements  of  the  law,  the  better  it  is  practically.  Hence 
one  should  not  continue  to  follow  foims  made  redundant  by  causes 
no  longer  in  operation.    Thus,  — 

Eocleaiaatioal.  — As  already  seen,^  the  libel  in  the  ecclesiastical 
courts  served  the  double  purpose  of  averment  and  suggestions  to 
the  examiner  in  framing  questions  to  the  witnesses.  Where, 
.with  us,  it  is  employed  merely  for  averment,  it  should  be  briefer 
and  differently  constructed.    Again,  — 

Bqulty.  —  Under  the  old  and  to  some  extent  the  modem  equity 

1  Ante,  S  217, 221. 
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practice,  a  bill  in  equity  is  not  only  for  averment,  but  also  for 
searching  the  conscience  of  the  defendant,  and  obtaining  from 
him  admissions  and  declarations  under  oath.^  Hence  it  contains 
much  which  is  superfluous  where  allegation  only  is  the  object,  — 
better,  therefore,  to  be  omitted. 

§  824.  Bcolesiafltioal  Libel  compared  with  cure.  —  Ayliffe  says  : 
"  A  libel  ought  to  be  short,  and  not  verbose,  because  the  law 
abhors  a  prolixity  of  words."  ^  But  in  the  ecclesiastical  practice 
it  could  not  be  «hort ;  since,  as  it  was  to  search  the  conscience 
of  the  defendant  and  the  memories  of  witnesses,  it  necessarii}' 
contained  almost  a  full  statement  of  the  evidence,  in  addition  to 
the  facts  whereon  the  relief  was  sought.  In  order  to  serve  its 
interrogative  ends,  it  is  set  out  in  articles,  which  are  numbered  ; 
but  an  American  libel  for  divorce  need  not  be  in  numbered 
articles :  it  is  not  interrogative  in  its  nature.  An  American  libel 
may  be  short ;  and  it  would  be  injudicious  to  present  to  one  of 
our  courts,  under  any  circumstances,  a  libel  for  divorce  drawn 
upon  the  English  ecclesiastical  model. 

§  324  a.  Petition  in  Bnglleh  Divorce  Court.  —  The  English  judges, 
to  avoid  the  prolixity  of  the  ecclesiastical  tribunals,  and  for  other 
reasons  of  convenience,  have  established  carefully  drawn,  concise 
forms  of  practice.  The  petition,  which,  not  calling  for  answers 
from  the  party  and  witnesses  on  oath,  contains  all  of  allegation 
deemed  necessary,  is  as  follows :  — 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admiralty  Division. 

(Divorce.) 

To  the  Right  Honorable  the  President  of  the  said  Division. 

The  day  of  ,  18    . 

The  Petition  of  -4.  i5.,  of  ,  sheweth,  — 

1.  That  your  Petitioner  was  on  the  day  of  >  18    >  lawfully 

married  to  C.  B.,  then  C  D.  [Spinster  or  Widow,]  at  the  Parish 
Church  ofy  ffc. 

[^Here  state  where  the  marriage  toohplace,'] 

2.  That  after  his  said  marriage  your  Petitioner  lived  and  cohabited  with 

his  said  wife  at  and  at  ,  and  that  your  Petitioner  and 

his  said  wife  have  had  issue  of  their  said  marriage  children; 

to  wit: 
[Here  state  the  names  and  ages  of  the  children  issue  of  the  marriage.'] 

^  A8  to  this,  on  divorce  in  an  equity  tribunal,  see  Casey  o.  Casey,  2  Barb.  69 ; 
Beach  i;.  Beach,  11  Paige,  161. 
«  Ayl.  Parer.  346. 
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8.  That  on  the  day  of  18    ,  and  on  other  days  between  tiiat  day 

and  ,  the  said  C.  B.  a.t  ,  in  the  county  of  » 

committed  adultery  with  R.  S. : 
4.   That  in  aud  during  the  months  of  January,  February,  and  March,  18    , 
the  said  R.  S.  frequently  visited  the  said  C  D.  at  ,  and  on 

divers  of  snch  occasions  committed  adultery  with  the  said  C  D, 
Your  Petitioner  therefore  humbly  prays,  — 
That  your  Lordship  will  be  pleased  to  decree: 

[Here  set  out  the  relief  sought."] 
And  that  your  Petitioner  may  have  such  further  and  other  relief  in  the 
premises  as  to  your  Lordship  may  seem  meet. 

[^Petitioner's  signature."]  ^ 

Answer.  —  That  the  reader  may  see  how  the  answer  fits  —  or 
does  not  fit  —  the  petition,  it  is  here  inserted.  In  our  practiee, 
it  should  respond  to  the  allegations  of  marriage  and  of  children. 

It  is :  — 

In  the  High  Court  of  Justice.    Probate,  Divorce,  and  Admiralty  Division. 

(Divorce.) 

The  day  of  18    . 

A.B.  V.  C.B. 

The  Respondent  C.  B.,  by  C  i>.,  her  solicitor  [or  in  person],  in  answer  to 
the  petition  filed  in  this  cause,  saith,  — 

1.  That  she  denies  that  she  committed  adultery  with  R.  S.  as  set  forth  in 

the  said  petition  : 

2.  Respondent  further  saith,  that  on  the  day  of  18    ,  and 

on  other  days  between  that  day  and  ,  the  said  ^1 .  ^. ,  at  , 

in  the  county  of  ,  committed  adultery  with  K.  L. 

[In  like  manner  Respondent  is  to  state  connivance,  condonation,  or  other  matters 
relied  on  as  a  ground  for  dismissing  the  petition.] 
Wherefore  this  Respondent  humbly  prays,  — 
That  your  Lordship  will  be  pleased  to  reject  the  prayer  of  the  said  peti- 
tion, and  decree,  &c.^ 

§  324  5.  "With  vm.  —  The  practice  so  varies  in  our  States  that  no 
general  form,  better  than  the  foregoing,  could  be  given.  Num- 
bered paragraphs,  like  the  above,  are  not  common  with  us,  but 
they  are  not  legally  objectionable.  As  to  jurisdictional  facts,^ 
the  allegation  of  the  faculties  of  the  husband  when  the  wife  is 
complainant,^  and  various  other  things  not  in  the  above  form, 
we  shall  see  in  their  proper  places.    While  the  several  allegations 

1  Weekly  Notes  of  Oct  16,  1880,  p.         «  Post,  |  344. 
484.  *  Post,  f  480  et  seq. 

*  lb.  p.  486. 
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^bove  would  be  aooepted  as  formally  adequate  in  most  of  our 
States,  not  all  of  them  would  in  all. 

§  825.   Sisnlng  the  Ubel  —  has  already  been  considered.^ 
Bwearing  to  it  --*-  is  not  necessary  on  general  principles  of  plead- 
ing.   But  there  are  States  wherein,  by  statute  or  oth^'wise,  it  is 
required.^ 
Amendjnents  —  have  already  been  confddered.^ 

II.   The  Jomder  tyf  OatMes  qf  Divoree, 

§  326.  Causes  leading  to  Same  Bentenoe.  —  If  several  matrimo- 
nial wrongs —  as,  for  example,  adultery  and  cruelty  —  are  each 
made  cause  for  the  same  kind  of  divorce,  whether  from  bed  and 
board  or  from  the  bond  of  matrimony,  ihej  may  be  complained  of 
in  one  libel,  and  the  libellant  will  take  his  divorce  for  whichever 
he  can  prove,  or  for  both*  This  is  universal  practice  in  England 
and  in  the  United  States.^  In  one  case,  the  bill  alleged  cruelty, 
desertion,  and  adultery,  any  one  alone  being  adequate ;  and  the 
judge  observed,  that  this  was  no  objection  to  it,  and  added: 
^*  The  title  to  the  relief  prayed  is  the  same  whether  one  or  the 
other  of  the  several  alleged  grounds  be  proved.  It  is  well  set- 
tled that  the  plaintiff  may  aver  facts  of  a  different  nature,  which 
will  equally  support  his  application."  *    But,  — 

§  827.  Different  Sorts  of  Divoroe  —  (lo  Bqaity).  —  Where  adul- 
tery and  cruelty,  for  example,  are  grounds  for  different  kinds  of 
divorce,  —  as,  where  for  adultery  it  is  from  the  bond  of  matri- 
mony, and  for  cruelty  from  bed  and  board,  —  the  two,  if  the  pro- 
ceeding is  in  equity,  cannot  be  joined  in  one  bill.^  So  it  was 
held  in  New  York  and  New  Jersey ;  but  in  part  from  reasons 
which  may  not  be  applicable  in  some  of  the  other  States.  Said 
Kent,  Ch,,  in  the  New  York  Court  of  Chancery :  "  The  charges 
of  adultery  and  of  cruel  usage  are  not  only  distinct  and  unoon- 

i  Ante,  §  296.  Donald  v.  McDonald,  1  Kich.  N.  P.  191 ; 

>  McCraney   v,  McCraney,  6    Iowa,  Fritz  v.  Fritz,  28  Ind.  888. 

282;   Dickinson  v.  Dickdnson,  8  Morph.  •  Quarles  u.  Quarles,  19  Al%.  808,  806^ 

8^27 ;  Dyer  v.  Dyer,  6  N.  H.  271 ;  Warner  opinion  by  ChUton,  J. 

V.  Warner,  U  Kan.  121.  >  Mulock  v.  Muloclg  1  Edw.  Gh.  14; 

*  Ante,  §  267 ;  Whipp  v.  Whipp,  64  Roee  v.  Rose,  11  Paige,  166;  Beach  v. 
TS.  H.  680 ;  Inskeep  v,  Inskeep,  6  Iowa,  Beach,  11  Paige,  161 ;  Smith  v.  Smith,  4 
204.  Paige,  92 ;  Decamp  v.  Decamp,  1  Green. 

*  And  see  Stokes  v.  Stokes,  1  Misso.  Ch.  294  ;  Pomeroy  v,  Pomeroj,  1  Johns. 
820 ;  Morris  v.  Morris,  20  Ala.  168;  Mc-  Ch.  606;  SnoTCr  v,  Snover,  2  Stock.  201. 
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nected  charges,  but  they  lead  to  distinct  iaaues  aod  decrees.  Aj3l 
answer  to  a  charge  of  adulterj  may  be  withouit  oath,  but  ao 
answer  to  a  charge  of  cruel  usage  must  be  upoa  oath.  The 
charges,  therefore,  necessarily  require  separate  answers ;  and,  if 
the  charge  of  adultery  be  denied,  a  feigned  issue  must  be  awarded, 
which  need  not  be  the  case  on  denial  of  the  chSiTge  of  cruel  usage^ 
but  the  latter  may  be  tried  upon  depositions,  according  to  the 
ordinary  course  of  the  court.  If  ibe  adultery  be  confessed,  or,  if 
ihe  bill,  as  to  that  charge,  be  taken  pro  confeasoj  still  there  must 
be  a  reference  to  a  master,  to  take  and  report  proof  of  the  charge ; 
and  the  cause  must  be  brought  regularly  to  .a  hearing  upon  such 
proof.  But  if  the  defendant  confesses  the  ot^eir  charge,  or  if  he 
suffers  the  bill  to  be  taken  pro  co^fesso^  the  admission  is  conclu*- 
sive,  and  puts  an  end  to  the  controversy.  The  decrees  in  the  two 
-cases  are  essentially  different.  In  the  one,  it  is  an  absolute 
divorce,  with  a  disability  to  the  defendant  to  marry  again.  In 
.the  other,  the  divorce  is  only  a  mensa  et  thoro^  and  may  be  for 
life  or  for  a  limited  time,  in  the  discretion  of  the  court."  And 
there  were  still  other  differences  in  the  procedure,  which  he 
|>ointed  out.^ 

Not  in  Bqnity.  —  In  Massachusetts,  where  most  of  these  reasons 
do  not  exist,  and  the  proceeding  is  not  in  equity,  neither  is  it 
purely  at  common  law,  a  complainant  could  always  unite  the  two 
charges  of  cruelty  and  adultery  in  one  libel,  though  for  one  of 
them  the  divorce  was  from  the  bond  of  matrimony,  and  for  the 
other  from  bed  and  board.  The  court  decrees  the  one  or  the 
other  divorce  as  the  proofs  require^' 

III.    The  Prayer  and  Justifying  Facts. 

§  828.  Prayer.  —  In  the  ordinary  equity  practice,  one  who  in 
his  bill  prays  both  general  and  specific  relief  may  have  any  decree 
to  which,  in  his  allegations  of  fact  and  in  his  proofs,  he  is  found 
at  the  hearing  to  be  entitled.'  The  application  of  which  doctrine 
is,  that,  if  a  bill  for  divorce  sets  out  facts  justifying  a  dissolution, 
and  a  part  of  them  authorize  a  separation  from  bed  and  board, 
the  complainant  on  proving  the  part  may  have  the  latter  divorce 

1  Johoson  V,  Johnson,  6  John*.  Ch.  *  Tajloe  v.  MeroUsnti'  Jlre  Jbaunuioe 
108.  Co.  9  Hov.  U.  8.  S90. 

3  Young  V.  Young,  4  Mms.  430. 
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on  his  prayer  for  general  relief,  though  his  bill  specifically  asks 
only  the  former.  So  it  is  in  principle,  yet  the  books  furnish  little 
direct  authority  on  this  question.^  Where  there  is  no  general 
prayer,  but  a  specific  one,  the  particular  relief  will  be  granted  or 
none.^  Yet  in  a  case  before  the  English  Divorce  Court,  the 
prayer  of  the  plaintiff  wife  was  for  dissolution  by  reason  of  adul- 
tery and  desertion  ;  she  proved  adultery  only,  which  entitled  her 
merely  to  a  judicial  separation  ;  and,  notwithstanding  the  prayer, 
the  court  held,  that,  as  she  had  brought  her  case  within  the  law 
authorizing  the  latter  remedy,  it  might  be  granted.^  If  the 
proofs  sustain  the  whole  charge,  this  court  will  ordinarily  permit 
the  petitioner  to  alter  her  prayer,  at  the  hearing,  and  take  the 
judicial  separation ;  yet  not  when  injustice  will  be  thereby  done 
to  the  other  side,  or  there  is  any  other  like  impediment.^ 

§  329.  Allegation  of  Cause  for  Divorce.  —  The  manner  of  set- 
ting out  the  several  matrimonial  offences  will  be  particularly 
stated  under  the  titles  of  the  offences  respectively.  In  general, 
here,  — 

FoUowing  Statutory  Terms.  —  Though,  as  we  saw  in  the  first 
volume,  differing  words  in  a  divorce  statute  are  often  made  by 
interpretation  to  signify  the  same  thing  in  the  law,^  yet  a  petition 
for  divorce,  like  any  other  pleading  upon  a  statute,^  must,  in 
setting  out  the  offence  complained  of,  foUow  in  substance  the 
statutory  terms,  —  employing  either  their  words  or  their  equiva- 
lents.^   Again,  — 

Certain.  —  The  acts  complained  of  should  be  set  out  with  the 
certainty  of  fact,  time,  place,  and  person,  required  in  other  civil 
pleadings.^ 

Comprehensive.  —  The  averments  must  contain  all  the  elements 
constituting  an  adequate  cause  for  the  divorce,^  and  they  must 


^  The  reader  may  congolt  Klingen- 
berger  v,  Elingenberger,  6  S.  &  B.  187 ; 
Hackney  v.  Hackney,  9  Humph.  460; 
Thombuiy  r.  Thombury,  2  J.  J.  Mar. 
822. 

«  Walton  V,  Walton,  82  Barb.  203; 
Whittington  v.  Whittington,  2  Dey.  ft 
Bat  64 ;  Clayton  v,  Clayton,  1  Ashm.  62 ; 
and  see  Moore  v.  Guest,  8  Texas,  117 ; 
Edmonds  v.  Her  Husband,  4  La.  An.  480. 

*  Smith  V.  Smith,  1  Swab.  &  T.  869, 
802.  This  case  states  distinctly  that  the 
prayer  was  "  simply  for  a  dissolution." 
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*  Mycock  V,  Mycock,  Law  Bep.  2  P. 
&M.  98. 

»  Vol.  I.  §  718,  773. 

*  1  Bishop  Crim.  Proced.  §  608  et  seq. 
7  Home  V.  Home,  1  Tenn.  Ch.  269; 

Edwards  v.  Edwards,  9  Philad.  617 ;  post, 
i  666  a  et  seq. 

'  Everton  v.  Eyerton,  6  Jones,  N.  C. 
202;  Home  v.  Home,  supra;  Strong  o. 
Strong,  4  Rob.  N.  Y.  621 ;  Grove's  Ap- 
peal, 1  Wright,  Pa.  448,  446;  Bennett  n. 
Bennett,  24  Mich.  482. 

*  Anonymous,  27  Maine,  663. 
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have  been  in  existence  when  the  libel  was  filed.^  Otherwise, 
though  a  jury  should  find  a  verdict  for  the  libellant,  no  judgment 
can  be  rendered  thereon.* 

Contixining  Canse.  —  Where  the  cause  is  of  a  sort  required  by 
law  to  be  continuing  at  the  bringing  of  the  suit,  the  date  of  the 
libel  must  not  be  anterior  to  the  time  of  the  filing.  It  was  once 
suggested,  as  the  better  course  in  such  a  case,  that  no  date  be 
attached,  ^'  leaving  the  date  of  the  filing  to  be  regarded  as  the 
date  of  the  petition."  * 

AUegation  and  Proof  to  oorreapond.  —  Averring  adequate  matter 
and  proving  adequate  matter  will  not  avail,  if  the  former  and 
latter  are  not  the  same.  Thus,  where  a  wife  sued  for  a  divorce 
from  bed  and  board  for  her  husband^s  cruelty  and  desertion,  and 
at  the  hearing  it  appeared  that  at  the  time  of  the  marriage  he 
had  a  former  wife  living,  thereby  entitling  her  to  a  sentence  of 
nullity,  she  was  refused  it,  because  the  bill  was  not  framed  with 
reference  to  this  relief.* 

§  330.  AUegation  of  Marriage.  —  The  libel  must  always  allege  a 
marriage,  and  this  rule  applies  as  well  in  suits  for  nullity  of  mar- 
riage as  in  ordinary  divorce  suits.'' 

In  the  Boclesiastioal  Praotioe  —  this  was  done  in  a  very  lumber- 
some  way ;  ^  as,  ^^  That,  in  the  months  of  June,  July,  and  August, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
five,  the  said  Alexander  Grant,  Esquire,  being  then  resident  in 
Madras,  in  the  East  Indies,  a  bachelor,  and  free  from  all  matri- 
monial contracts  and  engagements,  made  his  courtship  in  the  way 
of  marriage  to  the  said  Maria  Theresa  Grant,  then  Maria  Theresa 
de  Champ,  a  spinster,  and  also  free  from  all  matrimonial  con- 
tracts and  engagements,  who  received  such  the  courtship  of  him, 
the  said  Alexander  Grant,  and  consented  to  be  married  to  him ; 
and  that  accordingly,  on  or  about  the  twentieth  day  of  the  said 
month  of  August,  one  thousand  eight  hundred  and  twenty-five, 
they,  the  said  Alexander  Grant,  who  then  was  and  still  is  a  mem- 
ber of  the  church  of  Scotland  by  law  established,  and  Maria 
Theresa  Grant,  then  Maria  Theresa  de  Champ,  were  lawfully 
joined  together  in  holy  matrimony  according  to  the  rites  and 

1  Ante,  {  810;  Bennett  v.  Bennett,         >  Ante,  §  263,  262,  266;  Coote  Ec. 

tnpra.  Pract.  320,  360,  362,  370,  377,  399,  411, 

*  Johnfeon  v.  Johnson,  4  Wis.  136.  416. 
s  Dayis  r.  Davis,  37  N.  H.  191, 192.  •  Ante,  t  323,  324. 

«  Zule  V,  Zole,  Saxton,  96. 
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ceremonies  of  the  church  of  Scotland  by  law  established,  at 
Madras  aforesaid,  by  the  Reverend  George  James  Lawrie,  an 
ordained  minister  of  the  church  of  Scotland  as  by  law  estab- 
lished, appointed  by  the  United  Company  of  Merchants  of  Eng- 
land, trading  to  the  East  Indies,  to  officiate  as  chaplain  within 
the  presidency  of  Madras  aforesaid,  who  then  and  there  pro- 
nounced them  to  be  husband  and  wife  respectively."  And  the 
form  from  which  this  is  extracted  proceeds  in  another  article  to 
plead  cohabitation  under  the  marriage.^  Still,  excluding  from 
the  allegation  what  was  inserted  for  interrogative  purposes,  no 
unreasonable  requirements  were  made  by  the  courts.    Thus,  — 

§  881.  Age  at  Marfiage.  —  In  a  suit  for  the  restitution  of  con- 
jugal rights,  it  was  adjudged  unnecessary  to  plead  the  age  of  the 
parties  at  their  marriage.  "  Where,"  said  Sir  John  NichoU,  "  it 
is  pleaded  that  the  parties  were  lawfully  married,  and  the  affi- 
davit is  exhibited  in  which  the  age  is  averred,  and  the  entry  of 
the  marriage,  the  averments  are  sufficient ;  it  lies  on  the  adverse 
party  to  show  anything  he  thinks  may  impeach  it."  ^ 

Biethod  of  MairUge — (''LawihUy  Married.'')*  —  It  was  in  a  di- 
vorce suit  held  to  be  sufficient  to  plead,  that  the  parties  were 
"  lawfully  married,"  without  mentioning  anything  of  banns  or  a 
license.  The  word  "lawfully,"  it  was  observed,  conveys  the 
whole.^  And,  as  a  marriage  which  is  not  lawful  is  not  in  law 
marriage,  the  word  "  lawful "  seems  to  be  superfluous  in  this 
allegation.    And  so  the  court  in  Maine  has  adjudged.* 

Averring  Cburtehip.  —  In  the  ecclesiastical  practice,  it  was  ous* 
ternary  to  aver,  as  in  the  foregoing  precedent,  a  courtship.  But 
this  was  not  necessary.  Still  Dr.  Lushington  said  of  it :  "  When 
long  established  forms  are  departed  from,  the  vigilance  of  the 
court  is  usually  excited."  * 

§  882.  Place  of  Bflarriage.  —  In  New  Hampshire;  the  question  of 
alleging  the  place  of  marriage  is  complicated  with  jurisdictional 
questions.  Thus  viewed,  this  allegation  is  required.  And  it  waa 
added,  that,  if  the  marriage  was  celebrated  in  New  Hampshire, 
and  the  parties  are  described  as  residing  there,  no  further  allega- 
tion of  residence  is  necessary.    If  they  were  married  elsewhere, 

1  Coote  Ec.  Pract.  820,  821.  aUege  merely  an  agreement  to  many  wiU 

'  Pool  V,  Pool,  2  Phillim.  119, 120.  not    suffice ;   it    must    be  a    marriage, 

s  Leighton  v.  Leighton,  14  Jur.  818.  Brinckle  v.  Brinckle,  10  Philad.  1. 
«  Huston  V.  Huston,  68  Maine,  184.         ^  Dillon  v.  Dillon,  8  Cart  Ec.  Se,  90, 

Of  coarse.  Agreement  to  ICarry.^To  7  Eng.  Ec  877, 879. 
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a  subsequent  residence  of  the  libellant  in  the  State  at  the  time  of 
the  delictum  must  be  averred ;  for  the  court  has  no  jurisdiction 
over  causes  of  divorce  which  occurred  while  the  parties  were  re- 
siding in  another  State.^  And  it  has  been  deemed  elsewhere 
that  there  may  be  circumstances  in  which  it  should  be  stated.^ 
The  forms  prepared  by  the  English  judges  for  the  Divorce  Court 
have  this  allegation.^  Whether  or  not  in  indictments  for  polyg- 
amy it  is  necessary  as  to  the  first  marriage,  and  as  to  the  marriage 
in  those  for  adultery,  is  a  question  not  in  all  respects  absolutely 
settled  by  the  authorities.*  But  if  it  is  not  required  in  them,  the 
consequence  is  not  unavoidable  that  it  is  not  in  the  divorce  libel. 
For,  in  those  criminal  prosecutions,  such  marriage  is  only  in- 
ducement ;  but,  in  divorce,  it  is  the  foundation  of  the  proceeding. 
The  second  marriage,  in  criminal  polygamy,  must  be  averred  with 
time  and  place,  on  another  principle,  namely,  to  show  an  offence 
within  the  jurisdiction  of  the  court.  For  identifying  the  transac- 
tion, and  giving  certainty  *  to  its  setting  out,  some  averment  of 
the  place  is  highly  proper,  and,  at  least,  practically  best,  what- 
ever may  be  adjudged  as  to  its  strict  necessity.     So,  — 

MiEdden  Name.  —  It  is  customary,  and,  for  even  a  stronger  rea- 
son of  identity,  practically  desirable,  to  insert  in  the  allegation 
the  name  by  which  the  woman  was  known  before  marriage.®  So 
is  always  the  allegation  of  the  second  marriage,  at  least,  in  the 
indictment  for  polygamy.'  And,  though  the  question  is  prob- 
ably not  decided,  there  is  strong  ground  of  reason  for  deeming, 
this  averment  indispensable  in  the  libel  for  divorce.  On  the 
whole,  — 

Proposed  Form.  —  Not  saying  absolutely  that  nothing  less  will 
suffice,  the  following  proposed  form  for  the  allegation  of  marriage, 
appropriate  whether  the  petitioner  is  the  husband  or  the  wife,  is 
deemed  to  be  practically  concise  enough  on  the  one  hand,  and 
adequate  on  the  other :  — 

That  on,  &c.,  at,  &c.,  your  petitioner  was  in  dae  form  of  law  married  to 
the  respondent,  her  name  then  before  marriage  being  Sarah  Jane  Armstrong. 

1  Greenlaw  v.  Greenlaw,  12  N.  H.  200;         *  Ante,  §  924  a;  Swabej  Dir.  180; 

White  p.  White,  5  N.  H.  476;  ante,  §  172-  Law  Rep.  1  P.  &  M.  763. 
175.    And  see  Batchelder  v.  Batchelder,         *  Bishop  Stat.  Crimes,  §  698-603,  678. 
14  N.  H.  380 ;  Mix  v.  Mix,  1  Johns.  Ch.         «  Ante,  §  329. 
204 ;  post,  §  344.  •  Ante,  §  324  a,  330. 

>  Hare  o.  Hare,  10  Texas,  355, 358.  ^  Bishop  Stat.  Crimes,  g  508,  600. 
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IV.    The  Allegations  and  Practice  as  to  the  Standard  Defences, 

§  833.  Libel  antioipating  Defences.  —  A  singular  practice  prevails 
in  a  few  of  our  States,  introduced  by  a  rule  of  court  or  by  a  stat- 
ute, of  requiring  the  applicant  for  divorce  to  deny,  in  his  petition, 
that  the  defendant  has  any  one  of  certain  defences.^  In  New 
York,  for  example,  there  were  formerly  some  rules  of  the  court 
of  chancery  requiring  the  bill  to  negative  connivance,  condona- 
tion, and  the  like.^  Afterward,  in  1854,  there  was  a  rule  of  the 
Supreme  Court  adopted,  and  whether  still  remaining  unchanged 
there  is  no  need  to  inquire,  as  follows :  "  When  the  action  is  for 
a  divorce  on  the  ground  of  adultery,  unless  it  be  averred  in  the 
complaint  that  the  adultery  charged  was  committed  without  the 
consent,  connivance,  privity,  or  procurement  of  the  plaintiff ;  that 
five  years  have  not  elapsed  since  the  discovery  of  the  fact  that 
such  adultery  had  been  committed;  and  that  the  plaintiff  has 
not  voluntarily  cohabited  with  the  defendant  since  such  discov- 
ery ;  and  also  where  at  the  time  of  the  offence  charged  the 
defendant  was  living  in  adulterous  intercourse  with  the  per- 
son with  whom  the  offence  is  alleged  to  have  been  committed, 
that  five  years  have  not  elapsed  sinee  the  commencement  of  such 
adulterous  intercourse  was  discovered  by  the  plaintiff ;  and  the 
complaint  containing  such  averments  be  verified  by  the  oath  of  the 
plaintiff,  in  the  manner  prescribed  by  the  157th  section  of  the 
Code,  judgment  shall  not  be  rendered  for  the  relief  demanded, 
until  the  plaintiff's  affidavit  be  produced  stating  the  above 
facts."  « 

§  384.  Libel  not  antioipating  Defencee  —  (Connivance,  Condona- 
tion, Recrimination).  —  Contrary  to  this  exceptional  practice,  the 
general  doctrine  is,  that  connivance,  condonation,  and  recrimina- 
tion are  respectively  matter  of  defence  only,  and  to  deny  them  in 
the  libel  is  alike  needless  and  irregular.^    On  this,  as  to  the  — 

1  Ante,  §  do,  note,  89.  SO,  M  ;  Myers  v.  Myers,  41  Barb.  114, 

3  Ante,  §  30,  note ;  Kane  v.  Kane,  3  117,  where  it  k  observed :  "  To  this  effect 

Edw.  Ch.  389;  Johnson  v.  Johnson,  1  is  2  R.  S.  146,  §  65,  [42,]  nib.  I." 

Edw.  Ch.  439;  Rose  v.  Rose,  11  Paige,  <  Pastoret  v,  Pastoret,  6  Mass.  276; 

166.    And  see,  as  to  other  States,  Em-  Lewis  v,  Lewis,  9  Ind.  106 ;   Young  v. 

mons  V.  Emmons,  Walker,  Mich.  632;  Young,  18  Minn.  90;  post,  §  335,337, 

Bums  V.  Bums,  60  Ind.  259 ;  ante,  §  89.  841.    See,  on  this  general  subject,  John- 

>  Rule  64,  Voorhies  Code,  5th  ed.  639.  son  v,  Johnson,  14  Wend.  637 ;  Haswell 

And  see  Hoffman  v.  Hoffman,  46  N.  Y.  v.  Haswell,  1  Swab.  &  T.  502 ;  Backus  v, 
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BngUah  Praotloe  —  (Boolmiastloal).  —  There  was  in  the  ecclesi- 
astical courts  some  looseness  of  practice  on  this  subject,  probably 
proceeding  from  the  fact  already  explained,  that  the  allegations 
on  the  one  side  and  on  the  other  were  made  with  the  double  pur- 
pose of  exhibiting  ground  in  law  for  the  complaint,  and  drawing 
testimony  out  of  witnesses  and  the  opposite  party.  And,  as  ob- 
served by  Sir  John  Nicholl,  ^^  where  the  party  himself  has  the  bene- 
fit of  being  heard  on  his  own  statements,  he  should  set  forth  every 
thing  fully,  or  the  court  will  take  the  statement  to  his  disadvan- 
tage.*' '  And  in  these  courts,  as  in  all  others,  it  was,  as  a  general 
proposition,  no  objection  to  an  allegation  that  it  contained  more 
than  was  necessary  to  entitle  the  party  to  his  remedy .^  Yet 
these  defences  were  strictly  for  the  defendant,  who  must  allege 
and  prove  them,  and  the  plaintiJff  was  not  required  to  show  their 
non-existence.^ 

Dlvoroe  Court.  —  We  have  seen  how  the  complainant's  allega- 
tion is  in  the  Divorce  Court.  There  is,  in  it,  no  denial  of  an}'  of 
these  defences.^  The  statute  requires  an  affidavit,  accompanying 
the  petition,  in  denial  of  collusion  and  connivance,  similar  to 
the  Scotch  oath  of  calumny,  already  explained.^  And  a  rule  of 
court  repeats  the  requirement.^  But  this  is  quite  different  from 
introducing  such  negative  matter  into  an  allegation.    Still,  — 

§  335.  AUegatlon  not  to  show  Bar.  —  In  whatever  court  the 
cause  is  heard,  the  plaintiff  is  required  so  to  present  his  case  as 
not  to  show  himself  at  the  same  time  barred  of  his  remedy;'  and, 
if  the  bar  appears  in  his  own  pleadings,  he  cannot  have  a  divorce 
even  though  a  jury  should  find  a  verdict  in  his  favor.^  In  the 
ecclesiastical  practice,  he  might,  if  he  chose,  introduce  into  his 
libel  whatever  would  make  the  history  natural  and  consistent, 
and  forestall  suspicion  of  connivance ;  ^^  for  the  party  ought  not 
to  be  forced  ultimately  to  depend,  for  an  explanation  of  his  con- 

1  Hag.  £c.  789,  794,  796,  8  Eng.  Ec.  338, 
841 ;  Durant  v.  Durant,  1  Hag.  Ec.  733, 
751,  3  Eng.  £c.  310,  318,  319 ;  Mooraora 
V.  Mooraom,  8  Hag.  Ec.  87, 6  Eng.  Ec.  28. 

«  Ante,  §  324  a. 

>  Rule  3 ;  Brown  Dir.  4th  ed.  626. 

•  Ante,  §  31,  32. 
7  Crewe  v.  Crewe,  8  Hag.  Ec.  123, 126, 

5  Eng.  Ec.  46,  40 ;  Johnson  v.  Johnson,  1 
Edw.  Ch.  489;  post,  §  840. 

*  Moss  V,  Moss,  2  Ire.  66 ;  ante,  {  829. 


Backus,  8  Gr^nl.  186 ;  Dayis  v,  Dayis, 
19  III.  884;  Jeans  v.  Jeans,  2  Harring. 
Del.  88 ;  Moirell  v.  MorreU,  1  Barb.  819; 
Wood  V,  Wood,  2  Paige,  108;  Burdell  ». 
Burden,  2  Barb.  47,3;  Burr  v.  Burr,  2 
Edw.  Ch.  448. 

1  Rees  r.  Bees,  8  PhiUim.  887,  891,  1 
Eng.  Ec.  418, 419. 

3  Croft  r.  Croft,  8  Hag.  Ec.  810, 6  Eng. 
Ec.  120, 125. 

*  Elwes  V,  Elwes,  1  Hag.  Con.  200, 
292, 4  Eng.  Ec.  401,411 ;  Beehy  v.Beehy, 
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duct,  on  the  ingenuity  of  his  counsel  or  the  discrimination  of  the 
court."  ^  The  case  may  be  such  that  his  only  safety  is  in  this 
form  of  pleading ;  because,  — 

Bar  appearing.  —  If  the  matter  of  defence  appears,  either  by  the 
complainant's  own  admissions  upon  the  record,  or  by  the  tes- 
timony  of  his  witnesses,  the  court  of  its  own  motion,  or  moved 
by  the  opposing  counsel,  will  take  the  objection  at  the  hearing .^ 
Now, — 

Defences  separately  considered.  —  From  these  general  views  it 
may  be  convenient  to  descend  to  a  consideration  of  some  things 
in  the  order  of  the  several  defences.  Seeming  repetitions  will 
appear  in  this  method;  but,  on  the  whole,  it  is  deemed  best. 
Thus,  — 

§  386.    Connivance:  — 

How  when  not  pleaded  in  defence.  —  Even  in  the  ecclesiastical 
practice,  it  was  doubted  whether  a  defendant  could  set  up  con- 
nivance merely  on  interrogatories  put  by  himself  to  the  plaintiffs 
witnesses.  Certainly  the  evidence  thus  obtained  must,  to  be 
effective,  be  unequivocal,  and  incapable  of  explanation ;  and  the 
court  will  give  the  plaintiff  opportunity  to  explain  it  if  he  can.* 
And  still  we  cannot  well  see  how,  if  connivance  or  any  other 
defence  comes  out  in  the  proofs,*  the  court,  as  representing  the 
public  which  does  not  plead,  can  do  otherwise  than  act  upon 
them,  though  the  party  could  claim  nothing.  But  perhaps  this 
precise  question  can  arise  only  in  the  ecclesiastical  practice,  which 
permits  the  testimony  to  be  taken  on  the  allegations  of  either 
party  before  the  other  has  closed  his  pleadings ;  so  that,  while 
the  right  of  cross-examination  as  to  this  was  unquestionable  in 
the  ecclesiastical  courts,  it  may  not,  and  probably  does  not,  exist 
in  ours.* 

§  337.    Ctmdonation :  — 

How  the  Pleadinffs  —  (Withdrawal  from  Cohabitation}.  —  A  libel 
need  not  deny  condonation.^  On  the  other  hand,  it  must  not,  as 
just  seen,"  show  a  bar.    Now,  if  the  parties  are  cohabiting  as 

1  Croft  V,  Croft,  8  Hag.  Ec.  310,  312,         •  Turton  v.  Turton,  8  Hag.  Ec.  838,  6 

5  Eng.  Ec.  120, 121.  Eng.  Ec  180. 

a  Crewe  v.  Crewe,  8  Hag.  Ec.  123, 124,         <  Ante,  §  258. 

6  Eng.  Ec.  45,  46;  Turton  v,  Turton,  8     .    *  See  post,  §  830. 

Hag.  Ec.  888,  5  Eng.  Ec.  180;  Smith  v.  ^  Earp  v,  Earp,  1  Jones  £q.  230; 
Smith,  4  Paige,  482.  Young  v.  Young,  18  Minn.  00. 

7  Ante,  §  885. 
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husband  and  wife  when  the  suit  is  brought,  there  is  oondonation, 
and  there  cannot  be  a  divorce.^  Therefore  it  seems  to  have  been 
inferred  that  the  libel  must  allege  a  separation.^  The  petition 
prepared  by  the  English  judges  to  be  used  in  the  Divorce  Court 
does  not.^  And,  in  principle,  when  it  is  averred  that,  following 
the  cohabitation  which  took  place  in  pursuance  of  the  marriage, 
the  defendant  committed  an  offence  justifying  its  cessation,  the 
priTnorfdcie  presumption  would  seem  to  be,  not  that  it  continued, 
as  though  nothing  had  happened,  but  that  it  ceased  ;  making  the 
allegation  under  consideration  unnecessary.  The  ecclesiastical 
libel  set  out  a  withdrawal  from  cohabitation  with  the  defendant, 
upon  the  last  act  of  cruelty  being  inflicted,'  or  receiving  knowl- 
edge of  the  adultery  ;^  but  not  otherwise  did  it  deny  condonation. 
This  form  of  pleading  seems  naturally  to  constitute  a  part  of  the 
voluminous  allegations  always  incumbering  a  case  where  the 
evidence  is  taken  in  the  way  it  is  in  those  courts.  And  it  was 
said,  that  slight  proof  of  this  allegation  is  sufficient.^  Truly, 
however,  both  there  and  here,  condonation  is  but  matter  of 
defence ;  it  may  accompany  a  denial  of  the  offence  charged ;  '*  and 
it  must  be  pleaded  by  the  defendant,  or  he  will  have  no  right  to 
take  advantage  of  it.®  And  Sir  John  NichoU  has  said :  ^^  I  know 
not  of  any  case  where  condonation  has  been  held  to  estop  a  party 
where  it  has  not  been  pleaded."  ^    But,  — 

§  838.  Judgs  taking  Objection.  —  In  consequence  of  the  triangu- 
lar character  of  the  matrimonial  suit,  as  before  explained,^^  it  fol* 
lows,  that,  whenever  the  fact  of  a  condonation  appears,  it  is  fatal 
to  the  plaintiff's  claim,  though  the  defendant  has  not  pleaded  it ; 
not  because  the  defendant  has  any  just  right  to  take  the  objec- 
tion, but  because  public  policy  does  not  permit  the  divorce.  And 
the  public,  which  does  not  plead,  objects  through  the  conscience 
of  the  judge.  Chancellor  Walworth  went  so  far  as  to  say,  that,  if 


1  VoL  L  {  801;  ante,  §  40;  pott, 
§384. 

>  BnniB  V.  Bums,  60  Ind.  269. 
*  Ante,  §  824  a. 

«  Coote  £c.  Fnot  866. 
«  n>.834. 

>  Dr.  Lnshington,  in  Caton  o.  Caton, 
18  Jur.  481, 484. 

7  Smith  V.  Smith,  4  Paige,  432 ;  Wood 
o.  Wood,  2  Paige,  108;  Dillon  v,  Dillon, 
8  Curt.  £c  86,  7  £ng.  Be.  877, 880. 


•  Smith  V.  Smith,  4  Paige,  482 ;  Adams 
V.  Hnnt,  9  La.  243 ;  Timmings  v.  Tim- 
mings,  3 'Hag.  £c  76,  6  £ng.  £c.  22,  26; 
Jeans  v.  Jeans,  2  Earring.  Del.  88;  ante, 
§884. 

•  Durant  v.  Dnrant,  1  Hag.  Ec.  788, 
762,  8  £ng.  £c.  810,  819.  But  see  Best  v. 
Best,  1  Add.  £c.  411,  2  Eng.  Ec.  168. 

10  Ante,  §  231,  234, 268. 
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there  is  reason  to  believe  this  defence  exists,  the  oourt,  ex  officio^ 
may  at  any  time  before  a  final  decree  direct  an  inquiry  to  ascer- 
tain the  fact.^    Therefore,  — 

Ordering  Inquiry.  —  Where,  on  a  bill  taken  pro  confesso^  and 
referred  to  a  master  for  proofs,  his  report  left  it  doubtfnl  whether 
the  complainant  had  not  voluntarily  cohabited  with  the  defend- 
ant after  knowledge  of  the  last  act  of  adultery  charged,  such 
cohabitation  having  occurred  after  knowledge  of  several  previous 
acts,  a  reference  back  to  him  was  ordered  to  settle  the  question 
whether  this  last  act  was  condoned.'  But  where  a  decree  for 
divorce  had  been  regularly  entered  against  a  husband,  who  was  in 
the  State  prison  for  felony,  and  there  was  no  doubt  of  his  having 
committed  the  matrimonial  offence  alleged,  the  court  would  not 
open  the  decree  to  enable  him  to  set  up  condonation.' 

§  389.  Ihridenoe  become  Irrelevant.  —  There  was  in  the  ecclesi- 
astical practice  another  difficulty,  spoken  of  just  back  in  connec- 
tion with  connivance,^  yet  not  liable  to  arise  in  the  same  form 
under  our  different  procedure.  A  defendant,  in  his  interroga- 
tories to  the  plaintiff's  witnesses,  could  inquire,  not  only  into 
things  alleged  in  the  libel,  but  also  into  what  he  meant  to  allege 
in  his  responsive  allegation,  thereafter  to  be  produced.  Then  if 
he  did  not  produce  such  allegation,  or  if  in  the  allegation  he  ten- 
dered he  did  not  set  up  condonation,  there  was  in  the  cause  evi- 
dence rightfully  drawn  forth  by  a  party  who  had  no  right  to  use 
it.  What  was  the  consequence  ?  Two  propositions  seem  on  the 
whole  to  have  been  established,  —  first,  that  the  court  would  give 
the  plaintiff  an  opportunity  to  explain ;  secondly,  that,  on  the 
^^  clearest  and  most  conclusive  evidence  '*  of  condonation,  the 
divorce  would  be  withheld.*    Therefore,  — 


1  Smith  V.  Smith,  4  Paige,  482.  On 
no  other  principle  can  we  rest  the  de- 
cision in  Maine,  in  Backus  v.  Backus,  3 
Greenl.  136,  a  brief  case  and  not  appar- 
ently much  considered ;  where,  on  a  gen- 
eral traverse  to  the  libel,  and  without 
special  plea,  the  respondent  was  per- 
mitted to  show  a  condonation  of  the 
adultery  by  subsequent  cohabitation. 
The  court  is  reported  to  hare  said,  that 
such  evidence  is  always  heard  in  any 
stage  of  the  cause,  even  after  a  default 
And  see  Elwes  v.  £lwes,  1  Hag.  Con.  209, 
292,  4  Eng.  £c.  401,  411;  Johnson  v. 
Johnson,  1  Edw.  Ch.  439. 
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>  Dodge  V.  Dodge,  7  Paige,  689.  And 
see  ante,  §  833;  Pugsley  v,  Pugsley,  9 
Paige,  689 ;  Kane  v.  Kane,  8  Edw.  Ch. 
389;  Dobbs  t^.  Dobbs,  3  Edw.  Ch.  877; 
Emmons  v.  Emmons,  Walk.  Mich.  632 ; 
Johnson  v.  Johnson,  14  Wend.  637. 

*  Hofmire  v,  Hofmire,  7  Paige,  60; 
8.  0.  before  the  V.  C,  nom.  Hoffmire  v. 
Hoffmire,  3  Edw.  Ch.  178.  And  see 
Smith  V.  Smith,  4  Paige,  432.  For  the 
contrary  doctrine  to  that  maintained  in 
this  section,  see  Lewis  o.  Lewis,  9  Ind. 
106.    See  ante,  §  263. 

«  Ante,  §  336. 

>  Durant  v.  Durant,  1  Hag.  Ec.  733^ 
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§  340.  How  when  not  alleged  by  Defendant.  —  Whenever  condo- 
nation appears  in  the  plaintiffs  allegations  or  proofs,  it  will  pre- 
clude divorce,  though  not  set  up  against  him  ;  for  he  is  required 
to  present  a  case  which  does  not  also  show  a  bar.^  Nor,  when  it 
is  thus  deducible  from  the  pleadings,  does  the  rule  ^  which  requires 
the  clearest  and  most  conclusive  evidence  of  it  apply.^  So,  like- 
wise, the  peculiar  form  of  the  plaintiffs  allegation  may  cast  on 
him  the  burden  of  afGLrmatively  showing  that  there  was  no  con- 
donation ;  as,  it  seems,  if  a  husband  avers  that  the  wife  slept  at 
his  house  the  night  after  she  to  his  knowledge  committed  adul- 
tery, he  must  prove  that  he  did  not  sleep  with  her.* 

§  341.  Recrimination:  — 

How  as  to  Plea  and  Proof —  (Discovered  since  Issue).  —  Recrimi- 
nation also  must,  to  be  available,  be  pleaded  and  proved  by  the 
defendant.^  Even  where,  in  the  chancery  practice,  there  is  no 
plea  of  any  sort,  but  the  bill  is  taken  pro  canfessoy  evidence  to 
sustain  this  defence  has  been  adjudged  inadmissible  on  the  hearing 
before  the  master.®  The  plea  may  be  joined  with  a  denial  of 
guilt.^  And  if  the  plaintiff  commits  adultery  after  the  answer  or 
plea  of  the  defendant  is  put  in,  the  latter,  on  applying  to  the 
court  within  a  reasonable  time  after  he  discovers  the  fact,  will 
have  leave  to  set  it  up  in  plea,  or  in  a  supplemental  answer,  or 
by  a  cross-bill  in  the  nature  of  a  plea  puis  darrein  continuance.^ 
Even,  it  has  been  intimated,  and  such  is  the  rule  in  principle,  if 
the  plaintiff,  after  a  verdict  in  his  favor,  but  before  a  decree,  con- 
tracts a  second  marriage  and  cohabits  under  it,  he  can  have  no 
benefit  from  the  verdict ;  ^  the  rule  being,  that  adultery  com- 


8  Eng.  Ec.  310,  817,  319 ;  Snow  v.  Snow, 
2  Notea  Ca«.  Supp.  1, 11 ;  Turton  v.  Tur- 
ton,  3  Hag.  Ec.  338,  6  Eng.  Ec.  130; 
Beeby  v,  Beeby,  1  Hag.  Ec.  789,  796,  3 
Eng.  Ec.  338,  341 ;  Elwes  v.  Elwes,  1 
Hag.  Con.  269,  292, 4  Eng.  Ec  401,  411. 
And  see  ante,  §  336. 

1  North  17.  North,  6  Mags.  320;  Tim- 
mingfi  V.  Tlmmings,  3  Hag.  Ec.  76, 6  Eng. 
£c.  22, 23 ;  Snow  v.  Snow,  2  Notes  Cas. 
Snpp.  1,  12 ;  Popkin  v.  Popkln,  1  Hag. 
£c.  766,  3  Eng.  Ea  825 ;  ante,  §  336. 

s  Ante,  §  839. 

•  Snow  r.  Snow,  supra. 

4  Timmings  v  Timmings,  8  Hag.  Ec. 
76,  6  Eng.  Ec.  22,  26 ;  Dillon  v,  DiUon, 


3  Curt  Ec.  86,  7  Eng.  Ec.  377, 390.    And 
see  Johnson  v.  Johnson,  1  Edw.  Ch.  439. 

«  Smith  V.  Smith,  4  Paige,  432 ;  Pas- 
toret  17.  Pastoret,  6  Mass.  276 ;  Jones  v. 
Jones,  3  C.  £.  Green,  32. 

•  Johnson  v.  Johnson,  14  Wend.  637. 
See  ante,  §  338  and  note. 

^  Smith  V.  Smith,  supra;  Hopper  v. 
Hopper,  11  Paige,  46 ;  Forster  v.  Forster, 
1  Hag.  Con.  144,  4  Eng.  Ec.  368 ;  Wood 
r.  Wood,  2  Paige,  108. 

'  Smith  V.  Smith,  supra;  Brisco  o. 
Brisco,  2  Add.  Ec.  269,  2  Eng.  Ec.  294. 
See  ante,  §  319. 

9  Stanford  v,  Stanford,  1  Edw.  Ch 
817. 
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mitted  at  any  time  before  sentence  bars  the  right  to  a  divorce.^ 
Such  is  the  law  as  between  the  parties.    As  to  the  — 

Public  interMts.  —  There  are  cases  which  intimate,  that  the  court 
will  not  protect  the  public  to  the  same  extent  in  respect  of  this 
defence  as  of  some  others,  by  taking  notice  of  what  is  not  pleaded. 
Thus,  a  New  Jersey  statute  providing,  that  the  defendant's  "  an- 
swer shall  fully  and  plainly  set  forth  the  causes  of  his  or  her 
defence,"  recrimination  not  pleaded  in  the  answer  was  held  not 
available  to  the  defendant  at  the  hearing.  This  is  the  common 
doctrine,  applicable  to  all  like  defences,  as  to  the  party  claiming 
rights  before  the  court.  But  the  learned  Chancellor,  Green, 
said  :  ^^The  answer  in  this  case  sets  up  the  defence  that  the  de- 
fendant is  not  guilty  of  adultery,  but  nowhere,  in  any  way, 
charges  the  petitioner  with  adultery  on  his  part.  This  defence, 
given  by  the  same  statute,  is  nowhere  clearly  or  plainly  set  up  ; 
and  is  a  very  different  defence  from  that  pleaded.  This  is  a  suit 
inter  partes  ;  and  the  court  cannot  lay  hold  of  any  matter  not 
properly  put  in  issue,  on  the  ground  that  public  policy  and  public 
morals  require  it.  Collusion  of  the  kind  where  both  parties  con- 
spire to  impose  upon  the  court,  and  fraudulently  to  procure  a  re- 
lease from  their  marriage  vows,  against  the  provisions  and  policy 
of  the  law,  is  a  very  different  case."  *  Now,  these  observations 
put  in  a  very  clear  light  the  frequent  embarrassment  of  a  court, 
peculiar  to  divorce  causes.  If  a  defence  is  not  pleaded,  the  party 
neglecting  to  plead  it  must  be  shut  off  from  the  right  of  proving 
it,  —  exactly  what,  in  many  instances,  both  parties  coUusively  de- 
sire ;  if,  khown  to  the  court,  it  exists,  the  doctrine  prevailing  in 
most  of  our  tribunals  certainly  is,  that  the  divorce  must  be  re- 
fused. Yet  how  can  a  judge  know  that  whereof  the  law  will  not 
permit  him  to  hear  the  proof  ?  A  practical  good  sense  can  alone 
solve  this  difficulty ;  not,  it  is  believed,  by  any  rule,  which  an 
author  oan  lay  down,  but  by  indications  appearing  in  the  par- 
ticular instance.  But,  as  to  distinguishing  recrimination  from 
collusion,  the  just  view  would  seem  to  be,  that,  when  a  plaintiff 
conceals  from  the  tribunal  his  own  guilt  of  the  same  sort  which 
he  charges  against  the  defendant,  and  the  defendant  abstains 
from  setting  it  up  in  defence,  here  is  practically  a  combination  to 

1  Briflco  V.  Brisoo,  supra ;  Smith  t;.  Smith,  supra.    See  ante,  §  385, 830,  339. 
3  Jones  V,  Jones,  supra,  at  p.  81 
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deceive  the  tribunal,  fully  within  the  idea  of  collusion.^  And  the 
right  of  the  court  to  notice  it  would  seem  to  be  within  the  learned 
chancellor's  own  exposition,  as  just  quoted.  To  render  this  more 
clear,  let  us  suppose  a  plaintiff  and  defendant  make  a  bold  face 
of  it ;  and,  instead  of  concealing  any  thing  from  the  court,  admit 
at  the  heai-ing  that  both  are  living  in  adultery,  and  neither  wishes 
advantage  to  be  taken  of  the  recriminatory  matter,  because  both 
want  a  divorce,  and  therefore  it  is  not  pleaded,  —  in  such  a  case, 
ought  the  divorce  to  be  granted?  It  is  believed  the  principles 
already  developed  show  that  it  ought  not.^  The  difficulty  is  to 
distinguish  between  the  cases  in  which  the  court  ought  to  act  of 
its  own  motion,  and  those  in  which  it  should  compel  parties  to  ad- 
here to  their  pleadings.  ' 

§  842.   Delay  in  bringing  the  Suit :  — 

Delay  under  Unwritten  Rule.  —  Where  there  is  no  Statute  of  lim- 
itations as  to  the  divorce  suit,  delay,  we  have  seen,^  is  not  alone 
a  bar,  yet  the  court  sometimes  requires  it  to  be  accounted  for ; 
withholding  the  divorce  where  the  explanation  is  not  satisfactory. 
In  the  ecclesiastical  practice,  the  libel  sometimes  contained  aver- 
ments explanatory  of  the  delay,  —  a  permissible  course,^  j'et  wit- 
nesses were  not  examined  to  them  unless  the  defence  was  such 
as  rendered  the  explanations  essential.^  Sometimes  the  court 
required  from  the  plaintiff  an  affidavit,  showing  the  reasons  for 
his  delay .^  tn  a  New  Hampshire  case,  the  judge  observed: 
*^  The  extreme  cruelty  complained  of  was  eight  years  prior  to  the 
application  for  the  divorce,  and  no  reason  is  assigned  why  an  ear- 
lier application  was  not  made,  which  should  have  been' given"  in 
the  libel.^  In  principle,  in  our  practice,  the  allegations  of  the 
plaintiff  should  not  contain  matter  showing  a  bar ;  ^  while,  on  the 
other  hand,  they  need  present  only  ^,  prima  facie  case.®  If  mere 
delay  is  not  a  bar,  as  the  law  appears  to  be,  and  the  libel  con- 
tains no  allegations  making  it  such  in  the  special  instance,  then, 

1  Ante,  §  28  a.  *  Loader  v.  Loader,  cited  in  Gilpin  v. 

>  Ante,  §  230-236,  240,  268,  336,  836,  Gilpin,  8  Hag.  Ec.  160,  6  Eng.  Ec.  58,  00. 

888-340.  7  fellows  v.  FeUows,  8  N.  H.  160, 162. 

*  Ante,  §  108  et  seq.  And   see  McCafferty  v.  McCafferty,  8 

*  Mortimer  v,  Mortimer,  2  Hag.  Con.  Blaekf.  218. 
810.  ft  Ante,  §  836. 

ft  Richardson  v.  Bichardson,  1  Hag.  *  Even  an  indictment,  under  the  strict 
Ec.  6,  8  Eng.  Ec.  18.  And  see  Vallean  v.  rules  of  criminal  pleading,  need  show  only 
Valteau,  6  Paige,  207 ;  Fellows  v,  Fel-  a  prima  facie  offence.  1  Bishop  Grim- 
lows,  8  N.  H.  160.  Proced.  §  326, 326,  408-406. 
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though  it  explains  nothing  concerning  the  delay  where  there  is 
nothing  which  needs  explanation,  it  does  present  the  prima  facie 
case  required  to  make  it  good.     As  to  — 

Btatntes  of  Umitatioxi.  —  It  is  believed  that  the  common  and 
familiar  rule  ^  which  requires  such  a  statute  to  be  pleaded  in 
order  to  be  availed  of  applies  in  divorce  cases.  There  is  no 
occasion  to  enter  particularly  into  the  subject  here. 

§  343.    2%«  Plaintiff  alleging  his  own  Virtues :  — 

Not,  in  General,  required.  —  In  the  famous  case  of  Evans  v.  Evans, 
which  was  a  wife's  suit  for  cruelty,  Lord  Stowell  observed :  "  In 
her  libel  she  pleads,  as  is  usual,"  — ^  a  practice  which  we  are  in- 
formed by  the  reporter  in  a  note  was  afterward  discontinued,  — 
^^  though  not  necessary,  and  sometimes  disadvantageous,  her 
virtuous  education,  and  good  disposition,  and  her  excellent  con- 
duct in  the  characters  of  a  wife  and  a  mother.  One  inconveni- 
ence arises  from  an  article  of  this  kind,  that  it  gives  opportunity 
and  invitation  to  the  other  party  to  counterplead  in  contra- 
diction to  this  good  character,  as  has  been  done  in  this  case,  in 
which  a  counterplea  is  given  full  of  unfavorable  epithets  applied 
to  her,  and,  amongst  others,  that  she  is  a  woman  subject  to  habits 
of  intoxication."  *  Often  the  American  libel,  when  brought  on 
behalf  of  the  wife,  alleges  that  she  is  good,  virtuous,  obedient, 
and  the  like.  A  prolific  pleader  is  strongly  tempted  to  expand 
and  be  gallant  on  such  a  subject.  But  why  place  her  in  the  posi- 
tion of  one  bestowing  praise  on  herself,  when,  if  anything  is  to 
be  shown  against  her,  it  should  be  alleged  on  the  other  side  ? 
Still,—    ' 

§  343  a.  FoUowing  Statute.  —  As  already  seen,^  the  statutory 
terms  should  in  some  way  be  covered,  in  whatever  is  essential  to 
the  pJaintiflfs  claim.  Thus,  in  Kentucky,  it  being  provided  that 
divorces  for  specified  causes  may  be  granted  "  to  the  party  not  in 
fault,"  absence  of  fault  was  required  to  be  alleged  by  the  plain- 
tiff.^ And  there  are  statutory  provisions  more  or  less  like  this  one, 
doubtless,  therefore,  to  be  covered  by  averment,  in  Indiana,^ 
Missouri,^  Tennessee,^  and  perhaps  some  of  the  other  States.     I'he 

1  De  Beauvoir  v.  Owen,  5  Ezch.  166,         ^  Epling  v.  Epling,  1  Bush,  74. 

167 ;  Emmons  v.  Hayward,  11  Cm h.  48.  '  Kenemer  v.  ^enemeri  26  Ind.  890 ; 

2  Evans  v.  Evans,  1  Hag.  Con.  85,    Fritz  v.  FriU,  28  Ind.  888. 

06,  4  Eng.  Ec.  810,  888,  note.  •  YaUaly  v.  Yallaly,  80  Misso.  400. 

>  Ante,  §  820.  7  Cameron  v.  Cameron,  2  Coldw.  376. 
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doctrine  in  brief  is,  that  the  libel  must  charge  all  facts  which 
are  prima  facie  necessary  to  the  granting  of  the  divorce.^ 

V.   AvermenU  to  show  Jurisdiction. 

§  343  5.  Doctrine  definecL  —  The  court,  tb  render  a  valid  de- 
cree of  divorce,  must,  as  shown  in  preceding  discussions,^  have 
jurisdiction  over  the  subject-matter,  which  is  the  marital  status 
either  of  one  of  the  parties  or  of  both,  and  over  the  person  of  the 
party  or  parties  whose  status  is  to  be  dissolved.  And,  in  some 
way,  this  jurisdiction  must  appear  as  of  record  in  the  case. 

How  JariBdiotlon  appear.  —  The  English  petition,  we  have  seen,^ 
alleges  the  place  of  the  parties'  residence,  of  the  marriage,  of 
the  cohabitation  under  it,  and  of  the  delictum.  Thus  are  dis^ 
closed  all  the  jurisdictional  facts  which  are  prima  facie  essential 
to  the  question  of  jurisdiction  under  the  English  law,  and  prob- 
ably more.  In  most  of  our  States  also,  these  facts  will  show  a 
jurisdiction,  provided  certain  essential  ones  did  not  occur  out  of 
the  State.  But  exactly  how  this  is  will  depend  upon  the  statutes 
and  judicial  decisions  of  the  particular  State.*    Yet,  — 

§  844.  FlaintUTB  Realdence.  —  In  exceptional  circumstances,  or 
in  all,  it  will  in  most  of  our  States  be  necessary  to  set  out  a  resi- 
dence of  the  plaintiff  within  the  State  during  a  specified  period. 
There  is  no  exclusive  form  of  words  for  this ;  but,  in  prudence, 
the  pleader  will  keep  as  near  the  terms  of  the  statute  as  possible. 
In  Florida  the  provision  is :  "  No  divorce  shall  be  granted  to  any 
applicant  unless  it  shall  appear  that  such  applicant  has  resided  in 
the  State  of  Florida  for  the  space  of  two  years  prior  to  the  time 
of  such  application ; "  and  a  pleading  was  adjudged  adequate,  both 
as  to  the  residence  and  marriage,  which  set  out  that  '^  the  com- 
plainant is,  and  has  been  for  more  than  two  years,  a  resident  of 
this  State,  and  that  the  parties  were  married  at  Jacksonville  in 
this  State,  according  to  law,  in  April,  1862,  where  the  parties 
have  ever  since  lived."*     In  Alabama  the   Statute   provides, 

1  White  V.  White,  45  N.  H.  121.  v,  Homston,  8  Mass.  159;  Richardson  r. 

3  Ante,  §113  etseq.,  124, 182>135, 144,  Richardson,  60  Vt.   119;  McF^rland  v. 

164,    199  c,    199  d,   and    yarious    other  McFarland,    40    Ind.    458 ;    Huston   v. 

places.  Huston,  63  Maine,  184 ;  Young  v.  Young, 

•  Ante,  §  824  a.  18  Minn.  90 ;    Kimball   v.  Kimball,  13 

*  And  see  Ellison  v.  Martin,  53  Misso.  N.  H.  222. 

575;    Cole  v.  Cole,  8  Misso.  Ap.  571;         >  Bums  v.  Bums,  13  Fla.  869,  376. 
Fate  V.  Pate,  6  Misso.  Ap.  49 ;  Homston 
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that,  when  the  defendant  does  not  live  within  the  State,  the 
plaintiff  ^'  must  have  been  a  baiuz  fide  resident  of  this  State  for 
one  year  next  before  the  filing  of  the  bill ;  which,"  it  goes  on  in 
terms  to  say,  "  must  be  alleged  in  the  bill,  and  proved."  ^  The 
practitioner,  familiar  with  the  general  principles  of  pleading,  will 
require  no  fui'ther  direction.^ 

VI.    The  Stib^equent  Pleadings, 

§  845.  Loose  Practioe. — In  some  of  our  States,  the  practice,  as  to 
the  pleadings  subsequent  to  the  libel,  is  very  loose.  In  Maine,  for 
example,  it  was  said  by  the  court,  that  ^^  the  strict  rules  of  plead- 
ing applicable  to  common-law  cases  have  not  been  followed  in 
libels  for  divorce."  *  And,  in  New  Hampshire :  "  There  are  here 
usually  no  pleadings  in  the  case  even  of  contested  libels.  If  ob- 
jections are  made  to  the  libel  itself,  they  are  usually  taken  advan- 
tage of  by  a  motion  to  dismiss  the  libel.  So,  if  the  libellant  is 
negligent  in  prosecuting  his  suit,  the  remedy  is  by  a  motion  to 
dismiss  for  want  of  prosecution."^  There  are  probably  other 
States  wherein  the  practice  is  equally  loose.     But,  — 

In  Equity  —  (Not  In  Bquity).  —  In  States  wherein  the  proceeding 
is  by  formal  bill  in  equity,  the  subsequent  pleadings  generally 
take  the  course  usual  in  other  equity  suits  before  the  same  tri- 
bunal. Plainly,  where  it  is  not  in  equity,  some  decent  regard  to 
the  ordinary  practice  of  the  court  ought  to  be  had.* 

§  346.  The  Answer.  —  In  some  form,  in  most  of  our  States,  the 


1  Edwards  v.  Edwards,  30  Ala.  8d4; 
Crossman  v,  Grossman,  83  Ala.  486. 

^  The  following  cases  may  be  con- 
sulted :  Batchelder  v.  Batchelder,  14  N.  H. 
380;  Fellows  v.  Fellows,  8  N.  H.  1($0; 
Smith  t;.  Smith,  12  N.  H.  80 ;  ante,  §  332 ; 
Lattier  v.  Lattier,  6  Ohio,  638 ;  Mdntjre 
V.  Mclntyre,  Wright,  135  j  Guild  v.  Guild, 
16  Vt  512;  Mix  v.  Mix,  1  Johns.  Ch.204; 
Jarvis  v.  Jarvis,  3  £dw.  Ch.  462;  Em- 
mons v.  Emmons,  Walker,  Mich.  532; 
Townsend  v,  Townsend,  2  R.  I.  150; 
Leseuer  v,  Leseuer,  31  Barb.  330 ;  Cole 
V.  Cole,  3  Misso.  Ap.  571 ;  Pate  v.  Pate, 
6  Misso.  Ap.  40;  Maxwell  v.  Maxwell, 
53  Ind.  363;  Powell  v.  Powell,  53  Ind. 
513;  Bennett  o.  Bennett,  28  Cal.  599; 
Strode  u.  Strode,  3  Bush,  227. 
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»  Vance  v,  Vance,  17  Maine,  203, 204. 

«  Brown  r.  Brown,  37  N.  H.  536,  538, 
opinion  by  Bell,  J. 

^  And  see  further  on  this  subject, 
Ewing  V,  Ewing,  2  Philad.  871,  bottom 
paging,  where  it  was  held  tliat  a  plea 
and  a  demurrer  could  not  be  put  in  at 
the  same  time;  Turner  v.  Turner,  8 
Greenl.  998;  Jones  v,  Jones,  18  Maine, 
308;  Ristine  v.  Ristine,  4  Rawle,  460; 
Morrell  v.  Morrell,  3  Barb.  236;  Wilson 
V.  Wilson,  Law  Rep.  2  P.  A  M.  292. 
Demurrer  is,  of  course,  proper,  Pagani 
v.  Pagani,  Law  Rep.  1  P.  &  M.  223.  At 
to  the  answer-  in  equity,  see  Hopper  v. 
Hopper,  11  Paige,  46.  When  to  be  filed 
in  Indiana,  PhUlips  v.  PhiUips,  5  Ind.  19a 
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respondent  makes  written  answer — not  in  the  sense  of  the  personal 
answer  in  the  ecclesiastical  coui'ts  ^  —  to  the  plaintiffs  libel.^  This 
may  be  by  a  sort  of  tender  of  general  issue  and  a  simple  denial  of  the 
allegations  of  the  libel ;  or  it  may  be  by  setting  up  some  special  mat- 
ter, such  as  condonation,  or  the  like.  And  with  the  general  denial 
the  answer  may  join  the  special  matter*  Thus,  a  defendant  deny* 
ing  the  adultery  charged  in  the  libel  may  at  the  same  time  allege 
condonation  or  recrimination.^  And  in  like  manner,  a  defendant 
may  set  up  connivance  in  plea,  without  admitting  the  truth  of 
the  plaintiff's  allegation,  or  may  join  such  plea  with  a  denial  of 
guilt."^  And  unless  defences  of  this  kind  are  pleaded  in  the  an- 
swer, they  cannot  be  proved  on  the  trial.* 

§  347.  Reorlminatory  Adultery  in  Answer.  —  Adultery  alleged 
in  recrimination  must  be  set  out  with  the  same  particularity  as 
when  it  is  made  ground  for  a  divorce.®  So  also  it  must  be  proved 
by  the  same  evidence  in  this  case  as  in  the  other.^    But  — 

Jurisdictional  Facts.  —  The  jurisdictional  facts,  essential  in  an 
original  suit  for  it,  are  not  required  when  it  is  thus  brought  for- 
ward in  defence.' 

§  347  a.  CoUusion.  —  "I  think,"  said  the  learned  judge  ordi- 
nary of  the  plea  of  collusion  in  an  English  case,  ^'  it  is  by  no  means 
necessary  to  state  the  facts  that  are  intended  to  be  proved.  But 
the  character  of  the  collusion  pleaded  should  be  given  as  by  way 
of  particulars ;  whether,  for  instance,  it  is  meant  that  a  sham  case 
has  been  set  up,  or  that  the  parties  are  acting  in  concert  to  prove 
a  real  one."  • 

§  348.  Pleading;s  stiU  subsequent. —  to  these  will  in  proper  cases 
be  required ;  ^®  as,  in  — 

1  Ante,  §217,281.  ^  Lewis  v,  Lewis,  9  Ind.  106;  ante, 

a  Orrok  i;.  Orrok,  1  Mass.  341 ;  Allen  §  236,  263,  267,  386,  838-341. 
V.  Allen,  Hemp.  68;  Ristine  v.  Ristine,         ^  Morrell    v.    Morrell,    1  Barb.  318; 

4Rawle,  460;  Hesler  v.  Hesler,  Wright,  Wood  ».  Wood,  2  Paige,  108;  Burr  v, 

210;  Mosser  v.  Mosser,  29  Ala.  313 ;  Rich-  Burr,  2  £dw.  Ch,  448 ;  Garrett  v.  Garrett, 

mond  u,  Richmond,  10  Yerg.  343.  12  Ind.  407;  HoUton  v.  Holston,  23  Ala. 

•  Wood  D.  Wood,  2  Paige,  108 ;  ante,  777 ;  Reid  v.  Reid,  6  C.  E.  Green,  331. 
I  337.  7  Ante,  §  89 ;  Reid  v,  Reid,  supra. 

*  Rogers  v.  Rogers,  3  Hag.  £c.  67,  6         ^  Leseuer  v.  Leseuer,  31  Barb.  330. 
Eng.  Ec.  13 ;  Forster  v.  Forster,  1  Hag.         ^  Jessop  v.  Jessop,  2  Swab.  &  T.  301, 
Con.  144,  4  Eng.  Ec.  368,  360 ;  Moorsom  303. 

V.  Moorsom,  3  Hag.  Ec.  87,  6  Eng.  Ec.        ^  Leslie  v.  Leslie,  11   Abb.  Pr.  k.  b. 
28 ;  Gilpin  v.  Gilpin,  3  &g.  Ec.  160,  6    311. 
Eng.  Ec.  68 ;  Austin  v.  Austin,  10  Conn. 
22L 
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CondoiMtion.  —  Where  a  defendant  pleads  condonation,  if  the 
plaintiff  would  avoid  ite  effect  by  showing  subsequent  miscon- 
duct, he  must  set  such  misconduct  up  in  answer  to  the  plea.' 

§  S49.  Faoti  Rfter  Bolt  oommNioea.  —  What  occurred  subse- 
quently to  the  bringing  of  the  suit  may  under  some  circumstances 
be  introduced  ;  *  but  there  is  notbing  special  to  this  class  of  cases 
requiring  examination. 

>  Jeani  v.  Je«iu,  2  Barring.  Del.  38. 

'  BnrdeU  e.  Burdell,  2  Barb.  473 ;  ante,  {  316>  319. 
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CHAPTER  XXra. 

ALIMONY  XTNACOOMPANIBD  BY  DIVORCE. 

§  350.  In  (General  of  Divorce  Suit,  as  to  Ancillaiy  Proceeding;!.  — 
The  suit  for  divorce  is  peculiar  in  drawing  to  itself  various  ancil- 
lary proceedings,  which,  in  substance,  constitute  separate  suits. 
In  its  simplest  form,  its  scope  is  merely  to  ascertain,  to  regulate,  or 
to  dissolve  the  marital  status  of  one  person  only,  —  namely,  the 
applicant,  —  while  the  other  party  is  not  within  the  jurisdiction 
of  the  tribunal.  And  we  have  seen,^  that,  in  this  form,  its  direct 
effect  cannot  extend  beyond  the  one  status  of  the  one  person ; 
though  there  will  be  indirect  consequences  of  a  wider  range. 
This  is  a  case  of  what  is  called  ex^arte  divorce.  With  this  sort  of 
divorce,  most  of  the  discussions  of  the  present  Book  have  nothing 
to  do,  and  to  it  they  have  no  relevancy.  Next,  we  have  the  com- 
mon form  of  the  divorce  suit,  where  both  parties  are  domiciled  in 
the  jurisdiction  ;  or,  one  only  being  so,  the  other  appears  as  a  con- 
testant. Then  the  jurisdiction  of  the  court  is  not  limited  to  the 
status,  but  it  extends  also  over  property  rights.^  To  adjust  the 
latter,  the  ancillary  proceedings  now  in  contemplation  are  had. 

Alimony  —  (What  for  this  Chapter).  —  Of  proceedings  collateral 
to  the  suit  to  ascertain  or  dissolve  the  status,  where  the  court  has 
jurisdiction  over  both  the  parties,  the  most  common  and  important 
one  relates  to  alimony.  But  in  a  few  of  our  States,  alimony  is  an 
independent  remedy,  which  in  some  circumstances  may  be  pursued 
by  itself,  where  a  divorce  is  not  sought.  It  is  the  purpose  of  this 
chapter  to  look  a  little  into  this  topic,  as  a  preliminary  to  discus- 

1  Ante,  S  142,  note,  166, 164, 167-170  c,  199  «. 
s  Ante,  S  169, 169-170  c. 
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sions  which  will  follow  concerning  alimony  as  an  appendage  to 
divorce. 

§  851.  Alimony  defined.  —  Alimony,  in  divorce  law,  is  the 
allowance  which  a  husband  pays,  by  order  of  court,  to  his  wife 
while  living  separate  from  him,  for  her  maintenance ;  or,  it 
may  be  a  like  provision  ordered  for  the  sustenance  of  a  woman 
divorced  from  the  bond  of  matrimony,  out  of  her  late  husband's 
estate,  —  the  latter  branch  of  the  definition  denoting  a  form  of 
alimony  known  only  to  the  modern  law,  not  to  the  ancient.^  It 
may  be  for  the  wife's  use  during  the  pendency  of  a  suit,  called 
alimony  pendente  liUj  or  after  its  termination,  known  as  perma- 
nent alimony. 

Mere  Appendage.  -«-  By  the  English  doctrine,  followed  in  most 
of  our  States,  alimony  has  no  independent  existence.  Only  as 
an  appendage  to  some  other  proceeding  —  as,  commonly,  for  a 
divorce  —  is  it  known  in  any  department  of  the  unwritten  law  ; 
no  court,  not  even  the  ecclesiastical,  being  authorized  to  grant  it 
when  it  is  the  only  relief  sought.*    More  in  detail,  — 

§  852.  Continued —  (Suj^lioavlt  —  Dlvoroe).  —  ^'  I  take  it,"  said 
Lord  Loughborough,  '^  to  be  now  the  established  law,  that  no 
court,  not  even  the  ecclesiastical  court,  has  any  original  jurisdic- 


1  other  Definitions.  — The  following 
are  some  of  the  definitions  in  the  books : 
"  Alinion7,  although  it  properly  signifies 
nourishment  or  maintenance,  when  strict- 
\y  taken ;  jet  now,  In  the  common  legal 
and  practicable  sense,  it  signifies  that  pro- 
portion of  the  husband's  estate  which  the 
wife  sues  in  the  ecclesiastical  court,  to 
have  aUowed  her  for  her  present  subsist- 
ence and  livelihood,  according  to  law, 
upon  any  such  separation  from  her  hu*- 
band  as  is  not  caused  by  her  own  elope- 
ment or  adultery."  Godol.  Abr.  608. 
"  Alimony  signifies  that  legal  proportion 
of  the  husband's  estate,  which,  by  the 
sentence  of  the  ecclesiastical  court,  is 
allowed  to  the  wife  for  her  maintenance, 
upon  account  of  any  separation  from 
him."  Ayl.  Parer.  68.  "  Alimony,  in  its 
legal  sense,  may  be  defined  to  be  that 
proportion  of  the  husband's  estate  which 
is  Judicially  allowed  and  allotted  to  a 
wife,  for  her  sustenance  and  livelihood, 
during  the  period  of  their  separation." 
Ruffln,  C.  J.,  m  Rogers  v.  Vines,  6  Ire.  298, 
297.    "Alimony  is  the  maintenance  or 
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support  which  a  husband  is  bound  to  give 
his  wife,  upon  a  separation  from  her ;  or, 
the  support  which  either  father  or  mother 
is  bound  to  give  to  his  or  her  children, 
though  this  is  more  usually  called  main- 
tenance." Strong,  Senator,  io  Burr  v. 
Burr,  7  HiU,  N.  Y.  207,  213.  "Alimony 
is  maintenance  afforded  to  the  wife,  where 
the  husband  refuses  to  give  it,  or  where 
his  improper  conduct  compels  her  to  sep- 
arate from  him.  It  is  not  a  portion  of 
his  real  estate,  to  be  assigned  to  her  in 
fee«imple,  subject  to  her  control,  or  to 
be  sold  at  her  pleasure ;  but  a  provision 
for  her  support,  to  continue  during  their 
joint  lives,  or  so  long  as  they  live  sep- 
arate." Martin,  J.,  in  Wallingsford  v. 
Wallingsford,  6  Har.  &  J.  486»  488.  See 
also  Parsons  v.  Parsons,  9  N.  H.  809; 
Wooldridge  v.  Lucas,  7  B.  Monr.  49; 
Clark  V.  Clark,  6  Watts  &  S.  86;  1  Bl. 
Com.  441. 

*  Rees  9.  Waters,  9  Watts,  90,  98; 
Head  v.  Head,  3  Atk.  647;  Lawson  v. 
Shotwell,  27  Missis.  680,  888;  Bankstoo 
V.  Bankston,  27  Missis.  692. 
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tion  to  give  a  wife  a  separate  maintenance.  It  is  always  as  inci- 
dental to  some  other  matter  that  she  becomes  entitled  to  a 
separate  provision.  If  she  applies  in  this  court  [of  equity]  upon 
a  supplicavit  for  security  of  the  peace  against  her  husband,  and  it 
is  necessary  that  she  should  live  apart,  as  incidental  to  that  the 
chancellor  will  allow  her  separate  maintenance  ;  so  in  the  eccle- 
siastical court,  if  it  is  necessary  for  a  divorce  a  mefisa  et  thoro 
propter  scevitiam.^^  *  But  other  authorities  create,  at  least,  the 
doubt,  whether  as  a  permanent  allowance  to  the  wife  alimony  is 
not  confined  to  suits  for  divorce,  and  whether  equity  can  grant  it 
upon  a  supplicavit  for  security  of  the  peace.*  Indeed  the  writ  of 
supplicavit  itself  can  hardly  be  said  to  pertain  to  the  American  chan- 
cery procedure.  Certainly  it  is  seldom  resorted  to.  There  was 
a  modern  attempt  to  employ  it  in  Massachusetts ;  but,  on  a  care- 
ful consideration  of  the  question,  the  petition' for  it  was  dismissed. 
"  No  writ  of  supplicavit^^^  it  was  said,  "  has  ever  issued  from  this 
court."  The  applicant  was  a  woman  who  charged  her  husband 
with  extreme  cruelty,  which  would  have  entitled  her  to  a  divorce  ; 
but  conscientious  scruples  prevented  her  resorting  to  the  divorce 
proceeding.  Even  this,  the  court  deemed,  did  not  authorize  in- 
terference in  the  way  requested.  "  It  never  was  a  direct  object 
of  the  writ,"  said  Chapman,  C.  J.,  "  to  give  alimony.  Its  purpose 
was  to  protect  the  complaining  party  from  personal  violence  and 
abuse.  Sometimes  it  was  thought  necessary  to  make  a  temporary 
provision  for  a  wife  who  had  left  her  husband  because  it  was  not 
safe  to  live  with  him,  until  he  would  receive  her  back.  An 
attempt  to  use  the  process  for  the  direct  purpose  of  obtaining 
alimony  to  enable  her  to  have  a  permanent  separate  maintenance 
would  have  been  regarded  as  an  abuse."  * 

Maintenance  under  Articles.  —  It  is  familiar  doctrine,  already 

^  BftU  9.  Montgomery,  2  Ves.  Jr.  191,  Chancellor  Kent  seems  to  have  doubted 

196.  whether  the  writ  ought  now  to  be  granted 

3  Upon  this,  Mr.  Sumner,  in  a  note  to  in  chancery,  as  the  remedy  at  law  was 
BaU  V.  Montgomery,  supra  (Am.  ed.),  complete.  Codd  v.  Codd,  2  Johns.  Ch. 
after  referring  to  2  Story  Eq.  Jurisp.  141.  Mr.  Justice  Story  adds,  that  it  is 
S  1422,  adds:  "It  is  said,  howerer,  that  difficult,  upon  the  authorities,  to  main- 
there  is  no  modem  instance  of  the  exer-  tain  this  doubt.  2  Story  Eq.  Jurisp. 
cise  of  this  authority  upon  a  writ  of  }  1476,  note."^  The  authorities  in  the 
iuppltcavit.  2  Story  Eq.  Jurisp.  §  1428,  rest  of  this  note  may  also  be  consulted. 
1476 ;  2  Roper  Hus.  &  Wife,  c.  22,  §  4,  p.  >  Adams  v.  Adams,  100  Mass.  365, 869, 
809,  note;  lb.  $  5,  p.  817-820;  Clancy  872.  And  see  Codd  v.  Codd,  2  Johns. 
Mar.  Women,  b.  5.  c.  1,  p.  458-466.    Mr.  Ch.  141. 
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explained,^  that  a  husband  may  bind  himself  in  articles  of  sepa- 
ration to  support  his  wife.  In  some  circumstances,  his  under- 
taking is  enforcible  in  equity.^  But  a  decree  compelling  him  is 
not  a  decree  for  alimony.     Now,  — 

Doctrine  departed  from.  —  Such  being  the  doctrine  sustained  by 
the  English  and  greater  number  of  the  American  authorities, 
there  would  be  no  occasion  for  this  chapter  if  it  had  never  been 
departed  from.  We  are  here  to  consider  what  the  departures 
have  been. 

§  858.  BngUsh  Equity  Jorlsdiotion  temp.  CromweU.  —  In  England, 
during  the  Commonwealth,  the  ecclesiastical  courts  were  abol- 
ished.; and  then  the  equity  judges  were  expressly  authorized,  it 
appears  by  a  clause  in  their  commissions,^  to  decide  causes  of  ali- 
mony ;  and,  after  the  Restoration,  their  decrees  were  by  statute 
confirmed.  It  has,  therefore,  been  sometimes  supposed,  that  these 
judges  took  cognizance  of  this  question  as  belonging  to  their 
appropriate  jurisdiction,  to  prevent  a  failure  of  justice,  simply 
because  of  the  extinguishment  of  ecclesiastical  tribunals,  or  as 
succeeding  to  them.  But  this  obviously  was  not  so ;  since,  if  the 
jurisdiction  was  properly  theirs,  they  would  have  exercised  it 
both  before  and  after  the  usurpation,  without  reference  to  the 
ecclesiastical  tribunals;  —  for  the  latter  never  claimed  it,  what 
they  did  was  to  grant  divorce,  decreeing  alimony  only  as  an  inci- 
dent in  the  divorce  suit ;  —  and  since,  if  they  took  up  the  juris- 
diction in  the  time  of  the  Commonwealth,  as  the  natural  successors 
to  the  defunct  ecclesiastical  courts,  it  could  have  been  only  the 
same  which  those  courts  had  exercised,  namely,  to  decide  causes 

^  Vol.  I.  S  630  et  seq.  original  and  concurrent  jurisdiction  with 

^  Angler  v.    Angier,  Gilb.  Ch.  152 ;  the  spiritual  courts,  it  would  hare  been 

Head  v.  Head,  3  Atk.  205,  547 ;  Watkyns  unnecessary  to  give  the  commissioners, 

v.  Watkjns,  2  Atk.  96 ;  Hobbs  v.  Hull,  1  during  the  troubles,  such  jurisdiction; 

Coz,  445 ;  Wilkes  v.  Wilkes,  2  Dick.  701 ;  and   the  doubt  which  was  entertained 

2  Chitty  Gen.  Pract  Am.  ed.  434, 435, 462.  could  not  hare  been  raised,  respecting 

'  That  the  express  authority  stated  the  validity  of  their  decrees,  after  the 

in  the  text  was  granted  to  the  equity  act    confirming    judicial    proceedings." 

judges,  I  can  refer  only  to  Fonblanque,  Fonb.  £q.  06,  07,  note.    It  was  so  easy 

who,  as  to  this,  says :  "  During  the  time  for  an  English  writer  to  ascertain  the 

of  the  troubles,  commissioners  were  ap-  fact,  concerning  this  special  authority 

pointed  to  whom  juritdiction  wan  expreaslif  having  been  conferred  or  not  upon  the 

given  [to  hear  causes  of  alimony],  and  commissioners,  that  it  is  not  presumable 

whose  decrees  were  held  to  be  confirmed  this  author  is  mistaken,  though  he  seems 

by  the  act  for  the  confirmation  of  judi-  not  to  have  referred  to  the  sonroet  of  hit 

cial  proceedings."    Again:  "It  is  obser-  information, 
vable,  that,  if  courts  of  equity  had  an 
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of  divorce.  But  this  they  did  not  do ;  they  heard  suits  for  ali- 
mony, not  for  divorce.^    We  are  now  prepared  to  consider  — 

§  864.    The  Question  in  our  American  Law :  — 

Jmisdiotion  asBomed,  or  given  by  Statute.  —  We  have  seen,  that 
ecclesiastical  judicatories  were  never  established  in  this  country, 
either  in  the  colonies  or  the  States.^  But  in  some  of  the  colonies 
and  States,  the  courts  of  equity  have  exercised  the  authority,  not 
of  granting  divorce,  but  alimony,  where  the  latter  was  the  only 
relief  prayed ;  and,  in  some  of  these  States,  perhaps  also  in  States 
where  the  jurisdiction  was  never  admitted  as  of  common-law 
right,  the  right  has  been  conferred  by  statutes.^    Thus,  — 

§  355.  Bflaryiand.  —  In  Maryland,  from  the  earliest  colonial 
times,  the  High  Court  of  Chancery  exercised  this  jurisdiction  as, 
in  the  absence  of  ecclesiastical  courts,  belonging  to  it^    And, 

^  On  this  subject  see  Whorwood  v.  Hesler,  Wright,  210 ;  Bascom  v.  Bascom, 

Whorwood,  1  Rep.  Ch.  223 ;  Oxenden  v.  Wright,  632 ;  Questel  v.  Questel,  Wright, 

Oxenden,GUb.Ch.  l,2Veni.493j  Angier  491;    Wilson  v.   Wilson,   Wright,   128; 

V.  Angier,  Gilb.  Ch.  162 ;  Head  v.  Head,  Johnston  v.  Johnston,  Wright,  454 ;  D'* 

8  Atk.  296,  647;  AnonTmous,  2  Show.  Arusmont  v.  D'Arusmont,   14  Law  Be- 

282;  Lasbrook  v.  Tyler,  1  Rep.  Ch.  44;  porter,  311,  8  West.  Law  Jour.  648. 

Ashton  i;.  Ashton,  1  Rep.  Ch.  164 ;  Russel  *  Helms  v.  Franciscus,  2  Bland,  644 ; 

r.  Bodvil,  1  Rep.  Ch.  186;  Watkjns  v.  Fomshill  v.  Murray,  1  Bland,  479;  Mac- 

Watkyns,  2  Atk.  96 ;  Duncan  v.  Duncan,  namara's  Case,  2  Bland,  666,  note ;  Scott's 

19  Yes.  394 ;  Wilkes  v,  Wilkes,  2  Dick.  Case,  2  Bland,  668,  note  ;  Goyane's  Case, 

791 ;  Foden  v.  Finney,  4  Russ.  428 ;  Col-  2  Bland,  670,  note.    See  also  Raymond's 

mer  v.  Colmer,  Moseley,  118 ;  Nicholls  v.  Ch.  Dig.  286.     In    Macnamara's  Case, 

Danvers,  2  Yern.  671 ;  Williams  v.  Cal-  prior  to  the  Revolution,  the  defendant 

low,  2  Yern.  762;  Teo  v.  Yeo,  2  Dick,  claimed  an  appeal  to  the  Arches  Court  in 

498 ;  Hyat's  Case,  Cro.  Jac.  364.    Fon-  England.    His  right  to  the  appeal  seems 

blanqne  says :  "  In  Nicholls  v.  Danyers,  2  to  have  been  acknowledged,  it  does  not 

Yern.  671,  proceedings  had    been  had  appear  on  what  principle.    In  Galwith  v. 

against  the  husband  (as  appears  from  the  Galwith,  4  Har.  &  McH.  477,  apparently 

register's  book,  though  not  noticed  in  adjudicated  in  1689,  the  county  court  or- 

Mr.  Yemen's  Report)  in  the  Ecclesiasti-  dered  "  that  the  said  John  Galwith  [the 

cal  Court,   propter  scevUiam."     1  Fonb.  defendant]  take  home  with  him  his  said 

£q.  96,  note.    See  also  1  Mad.  Ch.  Fr.  wife  Jane  Galwith,  to  dwell  with  him  as 

386,  note ;  2  Bright  Hus.  &  Wife,  364 ;  man  and  wife  ought  to  do ;  or  otherwise 

Shelford  Mar.  &  Diy.  698 ;  Reeye  Dom.  to  allow  and  maintain  her,  3,000  wt.  of 

Rel.  209 ;  2  Story  £q.  Jur.  §  1422 ;  Ay  1.  tobacco  a  year,  commencing  from  that 

Parer.  69,  60;   Godol.   Abr.  603;  ante,  day."    On  appeal  by  the  defendant  to 

§  362.     The  American  cases  are  cited  the  prorincial  court,  the  following  errors 

post,  §  364-367.  were  assigned ;  namely,  1st.  That    the 

*  Yol.  L  §  71.  county  court,  upon   reading    the    peti- 

*  Miller  v.  Miller,  Sazton,  386 ;  Lock-  tion,  without  .calling  the  said  John  to 
ridge  V.  Lockridge,  3  Dana,  28 ;  Turrel  9.  answer,  passed  Judgment  against  him. 
Turrel,  2  Johns.  Ch.  391.  And  see  Mix  2d.  That  the  said  county  court  had  no 
V.  Mix,  1  Johns.  Ch.  108.  So  in  Ohio,  jurisdiction  of  the  matter,  being  touch- 
Swan's  Stat.  294;  Page  on  Div.  290;  ing  alimony,  which  is  not  recoverable 
Jones  V,  Jones,  Wright,  166;  Hesler  v,  but  in  chancery,  or  in  the  court  of  the 

YOL  II.  '  20  805 


§855 


AKCILLABT  PBOCEEDINGS. 


[book  xn. 


in  1777,  a  statute  confirmed  it ;  providing,  *^  that  the  chancellor 
shall  and  may  hear  and  determine  all  causes  for  alimony,  in  as 
full  and  ample  a  manner  as  such  causes  could  be  heard  and  deter- 
mined, by  the  laws  of  England,  in  the  ecclesiastical  courts  there." 
As  the  ecclesiastical  courts  in  England  had  no  power  to  grant 
alimony  except  when  united  to  divorce,  it  would  not  have  been 
an  extravagant  interpretation  of  this  statute  to  derive  from  it 
authority  to  decree  both  divorce  and  alimony,  to  the  extent  exer- 
cised in  those  courts.  Yet,  instead  of  this,  the  wife  was  per- 
mitted to  have,  under  it,  the  sort  of  alimony  we  are  now 
considering,  for  any  cause  authorizing  the  divorce  from  bed  and 
board  in  England,  and  even  sometimes  for  other  causes ;  ^  but 
the  court  did  not  deem  itself  empowered  to  extend  the  remedy 
further,  by  granting  a  divorce.^    Again,  — 

North  CaroUna.  —  In  early  times  in  North  Carolina,  bills  for  ali- 
mony were  sustained  by  the  equity  courts,  without  question  of 
their  jurisdiction.'  In  one  case,  the  husband  demurred  to  the 
wife's  bill,  on  the  ground  that  there  was  no  prochein  ami ;  but 
the  demurrer  was  overruled,  two  precedents  being  cited  showing 
the  practice  of  the  court  in  suits  of  this  class.^ 

Other  States.  —  The  jurisdiction  we  are  considering  is  ac- 
knowledged likewise  in  Virginia,*  Kentucky,*  South  Carolina,' 


ordinary.  3d.  That  the  court  cannot 
take  cognizance  of  matters  relating  to 
separation  and  diyorce  between  man 
and  wife,  but  such  matters  are  only 
triable  and  examinable  in  the  court  of 
ordinary.  The  judgment  was  thereupon 
reyersed,  but  we  are  not  informed  pre- 
cisely on  what  ground. 

1  Jamison  p.  Jamison,  4  Md.  Ch.  280, 
296. 

*  Helms  v.  Frandscus,  and  FomshiU 
V,  Murray,  supra.  Whether  the  court 
would  have  jurisdiction  aside  from  the 


statute,  query.  Wallingsford  v.  Wal- 
lingsford,  6  Har.  &  J.  485.  And  see 
Hewitt  V.  Hewitt,  1  Bland,  101;  Crane  v. 
Meginnis,  1  Gill  &  J.  463;  Wright  d. 
Wriglit,  2  Md.  429 ;  Wiles  v.  Wiles,  3  Md. 
1 ;  Dunnock  v,  Dimnock,  3  Md.  Ch.  140. 

•  Anonymous,  1  Hayw.  347;  Spiller 
p.  Spiller,  1  Hayw.  482,  a.  d.  1796, 1797. 

«  Knight  V.  Knight,  2  Hayw.  101; 
ante,  §  302-^304. 

>  Purcell  V.  Purcell,  4  Hen.  &  Munt 
607 ;  Almond  p.  Almond,  4  Rand.  662. 
In  Purcell   p.   Purcell,  the    Chancellor 


0  Lockridge  v.  Lockridge,  3  Dana,  28.  claims."    And  see  Boggess  p.  Boggess,  4 

In  Butler  p.  Butler,  4  Litt.  201,  the  court  Dana,  907 ;  Wooldridge  p.  Lucas,  7  B. 

reyiewB  the  English  autliorities,  deems  Monr.  49. 

them  conflicting,  and  concludes  to  follow  7  Jelineau  p.  Jelineau,  2  Des.  46 ; 
those  most  consonant  ta  reason  and  Prince  p.  Prince,  1  Rich.  Eq.  282  ;  Three- 
equity.  On  this  ground  it  sustains  the  wits  p.  Threewits,  4  Des.  660 ;  Prather 
jurisdiction.  It  further  holds,  that  the  p.  Prather,  4  Des.  S3 ;  Mattison  v.  Matti- 
statute  which  authorizes  alunony  in  cer-  son,  1  Strob.  Eq.  887.  And  see  Anony- 
tain  cases  does  not  exclude  authority  mous,  1  Des.  118. 
over  others,  "which  have  strong  moral 
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Alabama,^  Mississippi,^  Iowa ;  ^  and,  by  a  majority  of  the  court, 
California.^  So  it  is  in  Jamaica  and  Barbadoes.^  In  New  Jer* 
sey  ^  and  some  of  the  other  States,^  it  is  given  in  tenns  more  or 
less  ample  by  statutes.     On  the  other  hand,  — 

§  356.  Jnxiadiotlon  deniod.  —  Against  this  very  respectable 
array  of  American  authority,  the  doctrine  most  prevailing  among 
ns  denies  the  jurisdiction  except  when  given  by  a  statute.  And 
the  reason  is,,  that,  in  England,  whence  we  derive  our  laws, 
neither  the  equity  tribunals  nor  any  other  had  such  jurisdiction 
at  the  time  of  the  settlement  of  this  country.  If  we  assume  that 
equity  had  it  during  the  Commonwealth,  it  did  not  afterward. 
Our  ancestors  brought  with  them  the  laws  of  the  mother  country 
as  they  were  at  the  date  of  emigration,  not  at  a  previous  date. 
They  did  not  transfer  hither  what,  in  England,  had  then  na 
existence.  If  the  ecclesiastical  courts  had  exercised  this  jurisdic- 
tion, there  would  be  ground  for  saying,  that,  as  we  have  no  such 
courts,  equity  may  take  it.  But  even  this  argument  is  done 
away  with  by  the  uniform  holding  of  our  tribunals,  that,  in  the 
absence  of  ecclesiastical  courts,  equity  cannot  perform  their  di- 
vorce functions.®  Moreover,  there  is  no  one  head  of  equity  power 
to  which,  by  analogy,  this  can  be  said  to  belong.  Again,  let  the 
reader  note  the  peculiarity  of  this  proceeding.  A  divorce  from 
bed  and  board,  given  to  the  wife,  concludes  with  the  same  decree 
for  alimony  which  this  proceeding  does.  But  it  also  contains  a 
finding  and  a  judgment,  not  that  the  maniage  is  dissolved,  but 
that  she  who  is  to  be  alimented  is  entitled,  by  reason  of  the 

admits    that    doubt    and    contradiction  the  common-law  tribunals  afford  no  rem- 

attend  the  English  authorities  on  the  ques-  edy .    1  Story  £q.  Jurisp.  §  62. 
tion ;    so,  proceeding  to  consider  it  on         ^  Glover  v.  Glover,  16  Ala.  440.    And 

principle,  he  lays  down  the  following :  see  Wray  v.  Wray,  33  Ala.  187. 
"  I  hold,  that,  in  every  well-regulated         *  Garland  r.  Garland,  60  Missis.  694. 
government,  there  must  somewhere  exist         '  Graves  v.  Graves,  36  Iowa,  310. 
a  power  of  affording  a  remedy  where  the         *  Gralland  v.  Galland,  38  Cal.  265. 
law  affords  none ;   and  this  peculiarly         ^  1  Surge  Col.  &  For.  Laws, '  660 ;  2 

belongs  to  a  court  of  equity;  and,  as  Burn  Ec.  Law,  Fhlllim.  ed.  600;    Shel- 

husband  and  wife  are  considered  as  one  ford  Mar.  &  Div.  368.     As  to  Rhode 

person  in  law,  it  is  evident  that  in  this  Island,  see  Battey  v.  Battey,  1  R.  I.  212. 
cane  the    law    can  afford  no  remedy ;         ^  Cory  v.  Coiy,  3  Stock.  ^X) ;  Anshutz 

which  is  universally  admitted  to  be  a  v.  Anshutz,  1  C.  E.  Green,  162. 
sufficient  ground  to  give  this  court  juris-         ^  Davis  v.  Davis,  76  N.  T.  221,  225 ; 

diction ;    and,  therefore,  it  must  enter-  Douglas  r.  Douglas,  5  Hun,  140 ;  Babbitt 

tahi  the  bill."    It  is  not  commonly  thus  r.  Babbitt,  69  111.  277 ;  Wahle  v.  Wahle, 

assumed,  that  a  court  of  equity  will  take  71  111.  510 ;  Nicely  v.  Nicely,  8  Head,  184. 
Jurisdiction  of  a  subject  simply  because         ^  YoL  I.  §  60,  71. 
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fault  of  the  other  party,  to  live  in  separation.  In  the  proceeding 
under  consideration,  a  court  acknowledging  itself  without  power  to 
adjudicate  the  right  to  live  in  separation,  —  for  that  would  be 
simply  and  exactly  to  pronounce  a  divorce  from  bed  and  board, 
—  undertakes  to  make  a  permanent  order  for  alimony.  And  yet, 
as  foundation  for  the  order,  it  passes  upon,  without  reducing  to 
record,  the  very  question  of  right  which  it  admits  not  to  be  within 
its  jurisdiction.  This  is  as  though  a  State  court,  confessedly 
without  authority  to  adjudicate  upon  a  question  of  copyright, 
should  hear  a  complaint  for  piracy  of  the  plaintiffs  book,  enter 
into  the  question  precisely  as  if  it  had  the  jurisdiction,  and, 
dodging  all  diiBculties,  simply  end  with  the  decree,  resting  on 
nothing,  that  the  defendant  pay  the  plaintiff  so  many  dollars, 
melt  up  the  stereotype  plates  of  the  book,  and  lie  in  jail  should 
he  ever  put  another  copy  on  the  market.  And  there  are  various 
other  reasons  equally  weighty.  Therefore  in  the  other  States 
generally  this  jurisdiction  is  not  acknowledged.  In  some  of  them, 
it  has  been  expressly  denied ;  in  still  othei*s,  by  necessary  implica- 
tion ;  and  the  attempt  would  be  a  doubtful  one  to  establish  it, 
against  an  enlightened  and  competent  argument  in  opposition,  in 
any  State  where  it  had  not  already  been  maintained.  In  a  part 
of  the  States  wherein  it  is  upheld,  it  is  acknowledged  by  the 
courts  to  rest  solely  upon  the  statutes.^ 

§  357.  Upper  Canada.  —  In  Upper  Canada  there  is  a  statute 
providing,  "  that  the  Court  of  Chancery  shall  have  the  like  power, 
authority,  and  jurisdiction,  in  all  cases  of  claim  for  alimony,  that 
is  exercised  and  possessed  by  any  ecclesiastical  or  other  court  in 
England."  And  it  is  held,  not  without  hesitation  as  to  the  true 
construction,  that,  under  this  provision,  alimony  only  —  not  a 
divorce,  not  a  restitution  of  conjugal  rights  —  can  be  given.^  It 
has  also  been  strongly  intimated,  that,  under  this  statute,  deser- 
tion, which  by  the   English  ecclesiastical  law  would  furnish 


1  FischU  V.  FiBchU,  I  BUckf .  800 ; 
Peltier  v,  Peltier,  Earring.  Mich.  19; 
Bees  17.  Watera,  9  Watts,  90,  93;  Pom- 
eroy  v.  WelU,  8  Paige,  406 ;  Parsons  v. 
Parsons,  9  N.  H.  809;  McGee  v.  McGee, 
10  6a.  477 ;  Doyle  p.  Doyle,  26  Misso. 
646,  649;  Yule  v.  Yule,  2  Stock.  138; 
Chapman  v.  Chapman,  13  Ind.  896,  897 ; 
Heyob  v.  Her  Husband,  18  La.  An.  41 ; 
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Moore  v,  Moore,  18  La.  An.  613 ;  Anshutz 
V,  Anshutz,  1  C.  £.  Green,  162 ;  De  Graw 
V,  De  Graw,  7  Misso.  Ap.  121 ;  Bowman 
V,  Worthington,  24  Ark.  622 ;  Adams  r. 
Adams,  100  Mass.  866.  And  see  Cory  9. 
Cory,  8  Stock.  400 ;  post,  §  869,  874, 884. 
>  Seyem  v.  Severn,  8  Grant,  U.  C  Ch. 
481 ;  Soules  v.  Scales,  2  Grant,  U.  C.  Ch. 
299. 


CHAP.  XXni.]        ALIMONY  WITHOUT  DIVORCE.  §  859 

ground  only  for  a  suit  for  the  restitution  of  conjugal  rights,  is  a 
delictum  on  which  the  decree  for  alimony  may  be  based.  ^ 

§  358.  For  what  Causes.  —  The  causes  for  which,  where  this 
jurisdiction  is  acknowledged,  equity  will  interpose,  seem  not  to  be 
clearly  defined.  Desertion  is  suflScient,*  especially  where  it  has 
been  accompanied,  as  it  is  almost  of  necessity,  with  a  total  neglect 
to  provide  for  the  wife.*  So  is  cruelty  an  adequate  cause  ;  but  it 
must  have  proceeded  to  the  extent  which  would  authorize  an 
ecclesiastical  tribunal  to  separate  the  parties  from  bed  and  board.* 
And  the  wife  who  relies  on  ill  usage  by  her  husband  must  show 
rectitude  of  conduct  on  l^er  part,^  though  it  need  not  have  been 
entirely  blameless.^    Indeed,  — 

§  859.  For  same  Conduct  as  Divorce  or  Restitution.  —  It  seems  to 
have  been  considered,  and  such  is  probably  the  true  view,  that  the 
equity  court  should  require  the  same  causes,  which,  in  England, 
authorized  the  ecclesiastical  to  decree  a  separation  fi'om  bed  and 
board,  or  a  restitution  of  conjugal  rights.^  Yet,  by  some  opinions, 
adultery  alone  is  insufficient  for  this  alimony,  if  the  husband  will 
cohabit  with  his  vnfe  and  treat  her  well.^  Where  adequate  cause 
for  alimony  was  not  shown ;  but  the  complaining  wife  had  left  her 
husband,  and  he  manifested  a  determination  not  to  receive  her 
back;  and  there  was  a  settlement  of  what  was  her  property 
before  marriage,  whereby  ^^  the  rents  and  profits  of  it  were  to 

1  Serern  v,  Seveni,  supra,  p.  447.  *  AnonTmous,  4  Des.  04 ;  Vol.  1.  §  764. 

*  Prince  V,  Prince,  1  Rich.  £q.  282,  Also  it  was  observed  in  Kentucky,  that, 
287;  Hair  v.  Hair,  10  Rich.  Eq.  163;  "though  a  wife  not  entitled  to  a  dissolu- 
Wiles  V,  Wiles,  8  Md.  1 ;  Jamison  v,  Hon  of  the  conjugal  relation  may  be  en- 
Jamison,  4  Md.  Ch.  289.  On  the  other  titled  to  alimony,  according  either  to 
hand,  mere  abandonment  has  been  our  statute  or  the  common  law,  yet  a 
thought  insufficient ;  the  husband  must  wife  who  has  Yoluntarily  abandoned  her 
also  refuse  to  either  liye  with  his  wife  or  husband  should  not  have  a  decree  for  her 
contribute  to  her  maintenance.  Logan  separate  maintenance,  unless  her  aban- 
V.  Logan,  2  B.  Monr.  142.  See  ante,  donment  of  him  was,  without  her  fault, 
S  865,  857-  rendered  necessary  for  her  safety  or  hap- 

*  Purcell  V.  Purcell,  4  Hen.  &  Munf.  piness,  and  was  consistent  with  social 
607 ;  Butler  v.  Butler,  4  Litt.  201 ;  Col-  order  and  public  policy."  Boggess  v. 
mer  v.  Colmer,  Moseley,  118.    And  see  Boggess,  4  Dana,  807. 

Battey  v.  Battey,  1  R.  L  212.  «  Griffin  v.  Griffin,  8  B.  Monr.  120. 

«  Taylor  o.  Taylor,  4  Des.  167;  Jell-         ^  Rhame  v.  Rhame,  1  McCord  Ch. 

neau  v.  Jelinean,  2  Des.  45 ;  Anonymous,  197 ;    Hahr  v.  Hair,  10  Rich.  Eq.   168. 

4  Des.  94 ;  Almond  v.  Almond,  4  Rand.  And  see  Helms  v,  Franciscus,  2  Bland, 

662 ;  Lockridge  v,  Lockridge,  8  Dana,  28 ;  644 ;  ante,  f  866, 367. 
Glover  r.  Glover,  16  Ala.  440.    And  see         *  Prather  v.  Prather,  4  Des.  88;  pott, 

Vol  L  §  719  and  note.    See  Van  Arsda-  §  861  and  note, 
len  V.  Van  Arsdalen,  8  Stew.  Ch.  869; 
Cray  o.  Cray,  6  Stew.  Ch.  26. 
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accrue  to  the  defendant  and  complainant  during  their  joint  lives, 
he  to  be  entitled  to  take  the  same  ; "  and  he  at  first  offered,  in  his 
answer,  to  divide  them  with  her,  —  the  court  would  not  afterward, 
while  he  declined  to  accept  of  her  return,  allow  him  to  withdraw 
the  offer.  ^ 

Supplementinc;  Leglfllative  Divorce.  —  There  are  judicial  intima- 
tions in  Maryland  and  Tennessee,  that,  in  a  proper  case,  the 
courts  will  decree  alimony  to  the  wife  after  a  legislative  divorce.* 
But  this  is  not  certain  either  in  reason  or  authority  ;  ^  nor  abso- 
lutely beyond  doubt,  is  the^  opposite.* 

§  859  a.  liocaUty  of  Joriidiotioii.  —  These  siuts  seem  to  be  in 
other  respects  brought  within  the  analogies  of  the  divorce  laws. 
Thus,  in  Maryland,  where  neither  party  had  a  domicil  within  the 
State,  but  the  husband  had  property  there,  the  court  would  not, 
we  have  seen,^  take  the  jurisdiction.  ^  One  or  other  of  the  par- 
ties,*' said  Grason,  J.,  ''must  be  domiciled  within  the  State." ^ 

Wife  havtDg  Property.  —  The  South  Carolina  court  does  not 
grant  alimony  to  a  wife  who  has  a  separate  estate  sufficient  for 
her  comfortable  maintenance.^ 

§  860.  ConfeMions  In  Zhridenoe.  —  Probably  the  rule  which  re- 
fuses to  accept  confessions  as  alone  sufficient  for  divorce  ®  should 
be  applied  also  in  these  alimony  cases.  For,  though  there  may 
be  doubt  whether  the  judgment  so  establishes  the  marriage  that 
the  question  of  its  existence  must  be  deemed  afterward  re9  adju- 
dicata  as  in  the  divorce  from  bed  and  board,  and  though  possibly 
the  effect  of  the  decree  on  the  status  of  after-born  children  may 
be  different,  still  it  relates  to  the  same  question  of  marriage  or  no 
marriage,  of  dwelling  together  by  married  persons  or  living  sepa- 
rate, of  placing  them  beyond  the  inducements  to  dwell  in  actual 
matrimony  or  drawing  them  closer  together  in  this  relation, 
whence  has  sprung  the  rule  of  regarding  the  public  as  a  party, 
and  so  requiring  proof  of  all  the  facts  in  issue.  Yet  a  case  of  this 
kind  has  been  heard  on  bill  and  answer  alone  ;  where,  however, 
the  attention  of  the  court  was  not  directed  to  the  question.^ 

1  Anonymous,  4  Des.  04.  ?  Conyerse  v.  ConTene,  0  Bich.  £q. 
s  Crane  v.  Meginnis,  1  GUI  &  J.  468 ;    636. 

Bichardaon  v.  Wilson,  8  Yerg.  67.  >  Ante,  §  240  et  seq. 

>  See  post,  §  881, 382.  ^  Codd  v.  Codd,  1  Bland,  101,  note. 

«  And  see  Vol.  I.  §  693,  685.  And  see  Hewitt  v.  Hewitt,  1  Bland,  101 ; 

*  Ante,  §  201,  note.  Wallingsford  v,  Wallingsford,  6  Har.  & 

•  Keerl  v.  Keerl,  34  Md.  21,  26, 26.  J.  486 ;  ante,  }  262,  note. 
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§  861.  Fonn  of  the  Deoree. —  The  decree  cannot  be  for  a  sepa- 
ration, which  would  be  equivalent  to  a  divorce  from  bed  and 
board,  the  court  having  no  power  to  grant  such  a  divorce ;  *  but 
only  for  a  separate  support  to  the  wife  while  the  parties  remain 
apart.^  It  is  usually  expressed,  that  the  husband  pay  the  ali- 
mony named  therein  till  he  will  agree  to  take  back  his  wife,  and 
treat  her  with  conjugal  kindness  and  affection.*  Even  where  the 
husband  was  in  adulterous  intercourse  with  other  women,  the  de- 
cree was,  that  he  pay  her  ^'  one  hundred  dollars  per  annum  dur- 
ing the  term  that  they  shall  live  separate  and  apart,  or  until  he 
shall  agree  to  cohabit  with  her^  and  treat  her  as  it  becomes  a  man  to 
treat  his  wife"  *    And  — 

Betting  aside  Decree.  —  An  original  bill  may  be  maintained  to 
set  aside,  for  proper  cause,  a  decree  for  alimony.^ 

§  862.  Bonds  for  Peace.  —  The  husband  has  sometimes  been 
required,  as  a  part  of  the  decree,  to  give  bonds  for  the  peace  as 
to  his  wife.^ 

Adjusting  Property.  — There  are  precedents  for  requiring,  under 
special  circumstances,  the  husband  to  settle  property  on  his  wife. 
Plainly  this  may  be  done  as  to  what  of  her  own  is  not  vested  in 
him.7  It  ig  not  quite  certain  whether  the  doctrine  extends  fur- 
ther, or  how  far.  The  decree  in  one  case  directed  the  husband 
to  convey  certain  property  to  trustees  for  the  wife's  use  ;  but  it 
had  the  consent  of  his  counsel,  and  the  case  does  not  clearly  show 
whether  or  not  it  would  have  been  the  same  had  objection  been 
made.^  Yet  it  seems,  that,  even  by  consent,  the  court  cannot 
enter  a  valid  order  out  of  the  common  course  of  its  jurisdiction  ; 
as,  to  substitute  something  else  —  for  example,  a  sale  of  the  hus- 
band's lands  —  for  alimony ;  so  as  to  accoVnplish  what  the  parties 
could  not,  by  agreement,  without  judicial  interposition.^  There- 
fore it  was  deemed  in  Virginia,  that  the  court  cannot,  on  a  bill  of 

^  Jelineaa  v,  JeUneau,  2  Des.  46.  *  Whorwood  v.  Whorwood,  1  Bep.  Ch. 

*  Anonymous,  2  Dee.  108 ;  Hewitt  v,    223. 

Hewitt,  1  Bland,  101.  *  Anonymoiu,  1  Des.  118;  Threewits 

*  Rbame  r.  Rhame,  1  McCord  Ch.    v.  Threewits,  infra. 

107 ;  Purcell  p.  PurceU,  4  Hen.  &  Munf.         1  1  Bishop  Mar.  Women,  $  627,  668, 

607.    See  Slack  v.  Slack,  Dadlej,  Ga.  669  et  seq. ;  Anonymous,  1  Des.  113. 
166 ;  Head  t;.  Head,  3  Atk.  647.  >  Threewits  v,  Threewits,  4  Des.  660. 

«  Prather  v.  Prather,  4  Des.  83.    This         >  Wallingsford    o.    Wallingsford,    6 

absurdity  seems  necessarily  to  result  from  Har.  &  J.  486.    And  see  ante,  }  236. 
the  fact  that  the  court  has  no  power  to 
decree  a  separation.    See  post,  {  874. 
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this  kind,  make  any  decree  operating  upon  specific  property ;  it 
must  be  for  alimony.^  It  was  once  held,  on  the  authority  of  an 
English  decision,^  that,  if  the  husband  declares  an  intention  to 
abandon  his  wife,  and  to  sell  the  property  which  came  to  him  by 
the  marriage,  and  carry  off  the  proceeds,  equity  will  restrain  him, 
and  compel  him  to  convey  it  to  trustees  for  the  benefit  of  both 
the  parties,  with  proper  limitations.^ 

§  863.  Death  of  Party. —  The  alimony  suit  abates  at  the  death 
of  either  party.  No  bill  of  revivor  can  arrest  this  consequence ; 
and,  if  the  wife  neglected  to  bring  it  during  her  husband's  life- 
time, she  cannot,  after  his  death,  proceed  against  his  estate  in 
the  hands  of  his  executors  or  administrators.^ 

1  Almond  v.  Almond,  4  Rand.  662.  Oaines,  9  B.  Monr.  205.    And  see  Wal- 

And  see  Purcell  v.  Purcell,  4  Hen.  &  lingsford  v.  Wallingsford,  6  Har.  &  J. 

Munf .  607 ;    Wallingsford  v.  Walllngs-  485 ;  Glenn  v.  Glenn,  7  T.  B.  Monr.  285 ; 

ford,  6  Har.  &  J.  485.  Lawson  v,    Shotwell,    27    Missis.   680; 

<  Gardner  v.  Walker,  1  Stra.  503.  Sackett  v,  Giles,  8  Barb.  Ch.  204;  ante, 

*  Greenland  v.  Brown,  1  Des.  106.  $  ^1* 

i  Anonymous,  2  Des.  198;  Gaines  v. 
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CHAPTER  XXIV. 

OTHER  SUBSTITUTES  FOR  DIVORCE. 

§  368  a.  In  OeneraL  —  Besides  the  equity  suit  for  alimonj, 
explained  in  the  last  chapter,  legislation  has  in  some  localities 
provided  other  partial  substitutes  for  the  divorce  suit,  as  respects 
the  support  of  the  wife.  They  require  no  extended  discussion, 
but  a  brief  mention  of  some  of  them  may  be  desirable. 

§  868  b.  England.  —  The  Divorce  Act  and  its  amendments  have 
made  some  provisions  of  the  sort  now  contemplated,  not  necessary 
to  be  here  discussed.^ 

§  868  c.  Abandonment  a  Crime.  —  In  some  of  our  States,  it  is 
made  a  crime  for  a  husband,  having  the  means  to  maintain  his 
wife,  or  wife  and  children,  to  abandon  them.^    So  — 

§  868  d.  Abandonment  aa  Civil  Injury.  —  In  some  of  the  States, 
the  abandonment  is  made  foundation  for  some  brief  or  summary 
dvil  proceeding.* 

§  868  e.  Other  Remediea,  —  or  varieties  of  the  foregoing,  may 
be  provided  in  some  of  the  States,  but  none  are  of  special  im- 
portance.^ 

1  Vol.  I.  S  66,  note ;  Browne  Dir.  4th  45  Mibbo.  512;  The  State  v.  Larger,  46 

ed.  206;  Nicholson  v.  Dniry  BuUdings  Mibbo.  510;   The   State  v.  Bansell,  41 

EBtate  Co.  7  Ch.  D.  4S,  23  Eag.  Rep.  Conn.  433;  The  State  v.  Deaton,  66  N.  C. 

807;  Ramsden  v.  Brearley,  Law  Rep.  10  406;   The  Sute  v.  Gnnzler,  52  MIbbo. 

Q.  B.  147 ;  In  re  Coward,  Law  Rep.  20  172 ;  The  State  v.  Donston,  78  N.  C.  4ia 

Sq.  170;  Ewart  v,  Chubb,  Law  Rep.  20  >  Stanbrough  v.  Stanbrough,  60  Ind. 

£q.  464 ;  In  goods  of  Stephenson,  Law  276 ;  Chaffee  v.  Chaffee,  16  Mich.  184. 

Rep.  1  F.  &  M.  287.  «  And  see  Danyille  v.  Wheelock,  47 

>  People  V.  Pettit,  74  N.  T.  320 ;  Peo-  Vt  67 ;  McAllister  v.  McAllister,  10  Heisk. 

pie  V.  Crandon,  17  Hun,  400;  People  v.  846;    Chaffee  v,  Chaffee,  16  Mich.  184; 

Mitchell,  2  Thomp.  &  C.  172 ;  Demott  v.  Fobs  o.  Pobb,  2  m.  Ap.  411 ;  Jenldns  v. 

Commonwealth,  14  Smith,  Pa.  802 ;  Peo-  Jenkins,  8  111.  Ap.  641;  Nash  v.  Nor- 

pie  V.  Walsh,  11  Hun,  292 ;  Bayne  n.  Peo-  ment,  6  Misso.  Ap.  646. 
pie,  14  Hun,  181 ;  The  State  v.  White, 
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§  864.  DJBtlngtrighed  from  Buit-money — (OfSieac  DistlnotlonB). — 
There  is  a  considerable  diflference  between  this  country  and  Eng- 
land as  to  the  doctrine  and  practice  of  costs.  In  England,  costs 
are  a  greater  affair  than  with  us.  So  that  there,  in  divorce  law, 
the  "  wife's  costs  "  comprehend  mainlj  or  entirely  the  suit-money 
of  our  courts,  to  be  treated  of  in  a  subsequent  chapter.^  With 
us,  speaking  without  special  reference  to  the  divorce  suit,  the  stat- 
utes either  command  or  permit  the  court  to  tax  against  the  beaten 
party,  on  the  termination  of  a  cause,  certain  moderate  items  of  ex- 
pense ;  not  pretending  to  include  any  thing  like  the  entire  sum 
in  which  the  prevailing  party  is  "  out  of  pocket."  And  some- 
times, while  the  cause  is  in  progress,  an  order  for  the  payment  of 
particular  items  of  cost  is  made  as  the  condition  on  which  a 
motion  is  granted,  or  the  like.  Costs,  in  this  American  sense,^  are 
the  topic  of  the  present  chapter. 

As  between  Hneband  and  Wife.  —  The  general  law  of  husband 
and  wife  establishes  an  identity  of  interest  and  condition  between 
the  two,  a  consequence  whereof  is,  that,  ordinarily,  and  especially 
in  the  courts  of  common  law,  neither  can  sue  the  other.  But 
there  are  exceptions  to  this,  wherein  justice  prevails  over  the 
theoretical  identity  which  is  the  law's  favorite ;  so  that,  in  equity, 
litigation  may  sometimes  be  carried  on  between  married  parties.^ 
Another  exception  is  the  divorce  suit.  And  when,  to  redress  a 
matrimonial  wrong,  the  law  permits  the  one  to  sue  the  other,  it 
gives  them,  as  a  necessary  incident,  separate  existences  in  respect 
to  all  those  things  which  may  be  deemed  parts  of  the  suit.^ 
Hence,  — 

1  Post,  §  884  et  seq.  '1  Bishop  Mar.  Women,  $  86-44,  90, 

3  Apperson   v.   Mutual  Benefit  Life  637-644. 
Ins.  Co.  9  Yroom,  388;  Tallassee  Manuf.         *  Ante,  §  145.  note,  235,  285  a  287. 
Co.  V,  Glenn,  50  Ala.  489. 
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§  365.  Costs  tajE6«l  in  Divorce  Bait  —  In  the  divorce  suit,  the 
same  as  in  any  other,  there  may  be  taxable  costs  between  husband 
and  wife,  in  the  American  sense  just  explained.^  But  in  some  of 
the  States  it  is  the  practice  not  to  allow  them,  the  suit-money 
being  made  fully  to  occupy  their  place.^  In  some,  they  are  given 
or  withheld  at  the  judicial  discretion.^    More  minutely,  — 

In  FAvor  of  Wife.  —  There  may  be  costs  taxed  in  the  divorce 
suit  in  favor  of  the  wife  against  the  husband.*  Not  only  is  this 
true  as  to  the  main  issue,  but  where,  for  instance,  she  applies 
for  an  increase  of  alimony  and  prevails,  she  may  have  a  judg- 
ment against  her  husband  for  her  costs  in  this  proceeding.^ 
Equally,  — 

In  Favor  of  Hnaband.  —  There  is  no  reason  growing  out  of  the 
identity  of  the  parties,  why  a  husband  prevailing  should  not  have 
his  costs  against  the  wife.  But  because  commonly  the  property 
is  in  the  hands  of  the  husband,  and  perhaps  for  some  other  rea- 
sons also,  the  court  will  not  ordinarily,  if  it  has  a  discretion, 
decree  costs  against  a  defeated  wife.^    Still  — 

§  866.  Statutory  Terms,  &o.  —  (lUastrations).  —  This  entire 
question  depends  much  upon  varying  terms  of  the  statutes  of  the 
different  States,  and  upon  particular  usage.  In  Upper  Canada, 
a  wife  having  sued  her  husband  for  alimony  ^  and  failed,  he  was 
nevertheless  required  to  pay  the  costs.^  From  a  learned  Alabama 
judge  we  have  the  following :  "  It  was  manifestly  improper  to 
render  a  decree  against  her  [the  wife]  for  costs,  in  a  suit  prose- 
cuted against  her  husband  under  any  circumstances ;  but,  in  this 
case,  the  court  is  of  opinion  that  he  should  have  been  compelled 
by  the  decree  to  pay  the  same,  as  from  the  admissions  of  the 
answer  it  appears  that  she  had  probable  cause  for  instituting  her 
proceedings,  although  she  may  not  have  been  able  to  prosecute 


I  Welch  V.  Welch,  38  Wis.  634 ;  Wil- 
UanMon  v.  Williamaon,  1  Johns.  Ch.  488, 
and  cases  in  the  following  notes. 

•  Whipp  r.  Whipp,  64  N.  H.  680. 

*  Soper  V.  Soper,  29  Mich.  306;  Cox 
V.  Cox,  36  Mich.  461,  4S3. 

^  Sjmons  V.  Syrooos,  2  Swab.  &  T. 
436;  Thornbeny  v.  Thornberry,  2  J.  J. 
Mar.  822;  Kendall  v.  Kendall,  1  Barb. 
Ch.  610;  Graves  v.  Graves,  2  Paige,  d2; 
Germond   v.    Germond,   1   Paige,    83; 


Stevens  v.  Stevens,  1  Met.  270 ;  Kaye  v. 
Kaje,  4  Swab.  A  T.  230. 

«  Bursler  o.  Bursler,  6  Pick.  427. 

>  De  Rose  r.  De  Rose,  Hopkins,  100 ; 
Pinley  t7.  Finley,  0  Dana,  62;  Word  v. 
Word,  20  Ga.  281;  Wood  v.  Wood,  2 
Paige,  464;  Reavis  v.  Reavis,  1  Scam. 
242 ;  Richardson  v,  Richardson,  4  Port. 
467. 

T  Ante,  §  367. 

*  McKay  v,  McKay,  6  Grant,  U.  C. 
Ch.380. 
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the  case  to  successful  issue."  It  was  further  observed,  that,  in- 
dependently of  the  husband's  admissions  in  his  answer,  she  might 
still  have  had  a  decree  against  him  for  costs,  though  she  failed  in 
her  suit.^  In  Pennsylvania  it  was  held,  that,  in  a  divorce  suit, 
the  husband,  when  he  prevails,  cannot  be  made  to  pay  costs  to 
his  wife.  "  Costs,"  said  Strong,  J.,  "  are  of  statutory  origin.  The 
act  of  1815,  in  its  twelfth  section,  enacts,  that  the  court  may 
award  costs  to  the  party  in  whose  behalf  the  decree  or  sentence 
(that  is,  of  divorce)  shall  pass,  or  that  each  party  shall  pay  his 
or  her  own  costs  ;  but  the  act  does  not  authorize  the  imposition 
of  all  the  costs  upon  the  successful  party."  ^  In  Kentucky  also, 
the  doctrine  seems  to  be,  that  the  prevailing  husband  is  not 
liable,  under  the  statute,  for  costs  to  be  taxed  on  the  final  dispo- 
sition of  the  cause,  but  this  is  perhaps  not  clear.^ 

§  367.  Wife's  Next  Friend—  (Wife  herself).  —  The  general  rule, 
according  to  which  costs  will  not  often  be  decreed  against  a  de- 
feated wife,*  does  not  apply  so  strictly  to  her  next  friend,  when 
she  sues  or  defends  by  such.  Against  him,  they  will  not  unfre- 
quently  be  rendered.^  And  sometimes,  in  some  States,  it  appears 
they  will  be  even  against  the  wife  herself.®  Yet  where,  in  Illi- 
nois, the  lower  court  had  dismissed  the  wife's  bill  with  costs  for 
the  husband  against  her,  this  was  held  to  be  wrong.  Such  a  dis- 
position of  the  case,  said  Caton,  J.,  ^'  continued  her  under  the  dis- 
abilities of  a  feme  covert^  but  subjected  her  to  the  liabilities  of  a 
feme  sole.  This  portion  of  the  decree  against  her  was  inconsist- 
ent with  the  position  in  which  she  was  required  to  continue."  "^ 
In  a  Georgia  case,  it  waa  observed  by  Benning,  J. :  "  The  ques- 
tion of  costs  in  divorce  cases  stands,  then,  subject  to  be  decided 
by  the  common  law.  And  the  common  law  puts  alimony,  fees  to 
the  wife's  counsel,  and  costs,  all  on  the  same  footing,  and  makes 
the  question  who  is  to  pay  them  depend  on  the  ability  to  pay 


1  Richardson  v.  Richardson,  4  Fort. 
467,  478,  479,  opinion  by  Goldthwaite,  J. 

>  Shoop's  Appeal,  10  Casey,  Pa.  238, 
236. 

«  Nikirk  v.  Nikirk,  8  Met.  Ky.  482. 
And  see  Dugan  v.  Dugan,  1  Duv.  289. 
As  to  Connecticut,  see  Warren  v.  Clem- 
ence,  44  Conn.  308. 

«  Ante,  f  866i 

*  Mosser  o.  Mosser,  29  Ala.  813 ;  Cor- 
aeUiis  V.  ComeliuB,  31  Ala.  479 ;  Ward  o. 
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Ward,  2  Dev.  Eq.  568;  Hughes  v.  Hughes, 
44  Ala.  098;  Lawrence  v,  Lawrence,  8 
Paige,  267 ;  Jones  v,  Jones,  2  Barb.  Ch. 
146.  See  Jones  v,  Fawcett,  2  Phillips, 
278 ;  post,  §  409. 

•  Eldred  v.  Eldred,  2  Curt.  Ec.  876,  7 
Eng.  Ec.  144;  Errissman  o.  Errissman, 
26  111.  136 ;  Decamp  v.  Decamp,  1  Green 
Ch.  294. 

7  Thatcher  v,  Thatcher,  17  HL  66, 67. 
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them  of  the  parties  respectively.  As,  however,  marriage  bestows 
the  wife's  property  on  the  husband,  in  the  absence  of  a  marriage 
contract  the  presumption  prima  facie  is,  that  the  husband  is  the 
only  party  able  to  pay  them  ;  and,  consequently,  the  husband  is  - 
prima  facie  liable  to  pay  them.  This  he  may  rebut  by  showing 
that  the  wife  is  able  to  pay  them."  ^ 

1  Word  o.  Word,  29  Ga.  281, 284. 
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CHAPTER  XXVI. 

PBBMANBKT  ALIMONY  ON  OR  AFTER  THE  FINAL  DEGREE  IN 

DIVORCE  PROCEEDINGS. 

§  868.  Couree  of  DiacuMlon.  —  Alimony  is  too  large  a  subject  for  a 
single  chapter.  So,  having  considered  of  alimony  without  divorce, 
and  of  the  ordinary  costs  taxable  in  divorce  suits,  we  shall  in  this 
and  some  succeeding  chapters  examine  the  various  questions  con- 
cerning alimony  as  an  incident  of  divorce,  in  an  order  indicated, 
not  by  scientific  considerations,  but  by  practical  convenience. 

§  369.  Already  —  (Defined).  —  We  have  already  seen  how  ali- 
mony is  defined,  and  something  of  it  in  general.^ 

"Whence  the  Doctrine.  —  The  doctrine  of  alimony  is  the  neces- 
sary consequence  of  what  the  law  has  established,  as  to  property, 
between  husband  and  wife.  Marriage  invests  him  with  all  her 
available  means  of  support,  with  the  ownership  of  her  future  earn- 
ings, and  with  the  right  to  appropriate  to  himself  her  acquisitions. 
In  return  for  which  ,2  the  law  casts  on  him  the  duty  suitably  to 
maintain  her,  according  to  his  ability  and  condition  in  life.^  No 
corresponding  duty  is  cast  upon  her  as  to  him,  even  though  she 
has  a  separate  estate  and  he  is  destitute.^  Yet  where  he  has 
neither  means  nor  ability  to  earn  money,  it  may  legally  devolve 
on  her  to  support  herself  through  her  personal  capacity  and 
separate  funds ;  ^  for  it  is  not  presumable   the  public   would 


1  Ante,  §  851,  852. 

*  Story  obseryes,  that  only  in  respect 
of  the  husband's  duty  to  maintain  his 
wife,  does  the  law  give  him  her  fortune. 
2  Story  Eq.  Jurisp.  §  1419.  Yet  tliis  duty 
is  not  impaired  by  his  receiving  no  for- 
tune with  her ;  neither  is  it  by  an  ante- 
nuptial contract,  wherein  each  releasee  to 
the  other  all  property  rights  accruing  by 
law  from  the  marriage.  Even  in  such  a 
case,  the  husband  must,  on  divorce,  ali- 
ment the  wife  unless  her  separate  estate 
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is  sufficient.  Logan  v,  Logan,  2  B.  Monr. 
142, 149. 

<  Miller  v.  Miller,  Saxton,  886;  2 
Story  Eq.  Jurisp.  §  1424;  Neil  v.  John- 
son, 11  Ala.  615.  And  see  Vol.  I.  §  558 
et  seq. ;  1  Bishop  Mar. Women,  §  887. 

*  Methodist  Church  v,  Jaques,  1  Johns. 
Ch.  450. 

«  Wylly  V.  Collins,  9  Ga.  228.  See 
Vol.  L  §  818;  1  Bishop  Mar.  Women, 
§  894.  '*  Nor  had  he  a  right  to  say,  that 
she  should  earn  all  she  could  by  her 
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maintain  her  in  idleness,  leaving  means  of  her  own  un- 
touched. The  husband  cannot  abandon  his  obligations  to  his 
wife  ;  therefore,  where  in  any  case  the  law  authorizes  her  to  live 
apart  &om  him  by  reason  of  his  ill  conduct,  it  consequently  re- 
quires him  to  maintain  her  while  so  living.^    Hence,  — 

§  374.'   Alimony  accompany  Separation  Decree.  —  A  decree  for 

separation  in  favor  of  the  wife  must  be  attended,  if  she  asks  it, 
and  the  funds  by  which  the  two  would  be  supported  were  they 
living  in  cohabitation  are  vested  in  him,  by  a  decree  for  alimony.* 
But,— 

§  875.  "Wife  having  Fonda.  —  Where,  in  consequence  of  a  settle- 
ment or  otherwise,  the  wife's  property  has  been  kept  in  her 
hands,  and  has  not  vested  in  the  husband,  and  it  is  fully  equal  to 
what  she  can  justly  demand  from  the  common  fund,  the  reason 
for  allowing  her  this  support  fails,  and  she  is  not  entitled  to  it. 
If  her  estate  is  partly  adequate,  it  goes  so  far  to  reduce  her 
claim.*  And  the  rule  is  the  same  where  the  husband  has  volun- 
tarily provided  for  the  wife  a  separate  maintenance ;  if  it  is  ade- 
quate, she  is  entitled  to  nothing  further ;  if  not  adequate,  the 
court  will  decree  to  her  so  much  alimony  as  will  make  up  the  de- 
ficiency.*   There  is  some  apparent  authority  for  saying,  that  a 

labor,  and  he  would  only  be  answerable  for  ^  Barker  v.  Dayton,   28   Wis.    867; 

the  difference  between  her  earnings  and  Harris  v.  Harris,  81  Gnit  18 ;  York  v. 

the  amount  of  the  expense  necessary  for  York,  84  Iowa,  580 ;  The  City  v.  Thiele, 

her  support.    Such  is  not  the  law  of  hus-  10  Philad.  205 ;  Thomas  v,  Thomas,  41 

bend  and  wife.    The  husband  must  sui>-  Wis.  229. 

port  his  wife  himself,  or  pay  those  who  ^  Sections  870-878  omitted  from  this 

do  support  her  in  a  reasonable  manner."  edition. 

Cunningham  v,  Irwin,  7  S.  &  B.  247,  260.  >  See  Frankfort  v,  Frankfort,  4  Notes 

It  seems  to  me,  that  this  statement  of  the  Cas.  280,  282 ;  Moon  v.  Baum,  58  Ind. 

Uw  is  not  precisely  accurate.    The  bus-  104 ;  Thomas  t;.  Thomas,  5  C.  £.  Green, 

band  may  require  his  wife  to  contribute  97 ;  Sidney  v.  Sidney,  Law  Rep.  1  P.  & 

by  her  exertions  to  the  common  benefit,  M.  78 ;  Everett  v.  Everett,  52  Cal.  888 ; 

according   to   his    pecuniary  condition,  Foynter  Mar.  &  Div.  259. 

station,  and  the  customs  of  the  society  in  *  Street  v.  Street,  2  Add.  Ec.  1, 2  Eng. 

which  the  parties  move ;  but,  when  she  Ec.  105 ;  Whispell  v.  Whispell,  4  Barb, 

has  done  this,  her  earnings  are  in  law  his  217 ;  Otway  v.  Otway,  2  Fhillim.  100,  1 

property,  and  from  the  fund  which  they  Eng.  Ec.  208;  Logan  v.  Logan,  2  B.  Monr. 

have  thus  increased  he  is  bound,  there-  142 ;  Cooke  v.  Cooke,  2  Phillim.  40,  1 

fore,  not  to  contribute  to  her  support,  Eng.  Ec.  178 ;  Holmes  r.  Holmes,  4  Barb, 

but  to  support  her.    And  see  Hoffman  v.  295 ;  Wright  v.  Wright,  6  Texas,  29 ; 

Hoffman,  7  Rob.  N.  Y.  474;  Brown  v,  Methvin  v.  Methvin,  15  Ga.  97;  post. 

Brown,  22  Mich.  242 ;  Ressor  v.  Ressor«  §  894.    And  see  Dixon  v.  Hurrell,  8  Car. 

82  HI.  442;  Gardner  i^.  Gardner,  54  Ga.  &  P.  717. 

660;  Prince  v.  Prince,  1  Rich.  Eq.  282;  «  Gaio^s  0.  Gaines,  9  B.  Monr.  295; 

Callahan  v,  Patterson,  4  Texas,  61,  66.  Rose  v.  Rose,  11  Paige,  166.    And  see 
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settlement  on  the  wife  by  her  friends  other  than  the  husband,  for 
her  separate  use,  made  since  the  marriage,  is  to  be  otherwise  re- 
garded, and  is  not  necessarily  to  diminish  her  claim  for  alimony. 
For  it  was  held  in  England,  in  a  case  of  cruelty,  that  a  deduction 
from  the  amount  otherwise  allowable  will  not  be  made  in  i-espect 
of  money  left  by  wills,  since  the  marriage,  to  the  wife's  separate 
use.  In  the  samiB  case,  the  court  refused  also  to  make  any  deduc- 
tion on  account  of  the  wife's  salary  of  £500  a  year  as  a  lady-in- 
waiting  to  the  queen.  But  this  was  because  the  salary  was  not 
permanent  as  a  source  of  income,^  and  because  it  no  more  than 
covered  the  expenses  which  the  office  entailed  upon  the  possessor. 
Yet  the  Privy  Council,  overruling  the  Arches  Court,  did  allow  a 
deduction  in  respect  of  a  pension  of  £400  a  year,  which,  while 
the  suit  was  pending,  the  king  had  granted  the  wife.^ 

§  876.  On  Numty  Decree.  —  From  the  reasons  on  which  per- 
manent alimony  proceeds  the  further  doctrine  is  derived,  that  no 
decree  for  it  can  follow  a  sentence  declaring  a  marriage,  whether 
void  or  voidable,  null  from  the  beginning.^  But  the  ecclesiasti- 
cal courts  sometimes  mollified  this  hardship  by  giving  the  wife, 
with  their  decree,  a  specific  sum  under  the  name  of  costs  or  ex- 
penses of  the  proceeding.  Thus,  where  a  husband  failed  in  his  suit 
for  the  restitution  of  conjugal  rights,  in  consequence  of  the  mar- 
riage being  illegal,  so  that  a  decree  of  nullity  was  rendered  against 
him,  Sir  Edward  Simpson  observed :  "  Under  the  particular  cir- 
cumstances of  this  case,  in  which  there  is  no  doubt  that  a  mar- 
riage was  had  freely  and  voluntarily,  and  that  this  afFaii*  has  been 
prejudicial  to  Miss  Jones,  who  is  a  lady  of  good  character,  I  shall, 
agreeably  to  precedent,  give  a  sum  to  her  nomine  expensarum^  and 
fix  it  at  £400."  *  On  the  other  hand,  where  a  supposed  wife 
procured  a  nullity  decree  on  the  ground  that  the  man  was  the 
brother  of  her  former  husband,  and  so  the  marriage  was  voidable 

Coles  V.  ColeB,  2  Md.  Ch.  341 ;  Brown  v.  Zule  v,  Zule,  Saxton,  06,  seemed  to  con- 
Brown,  2  Md.  Ch.  816.  sider  this  doctrine  not  fully  settled ;  and 

^  See  Hayiland  v.  Hayiland,  ^  Swab.  &  raised  the  qaery,  whether  the  court,  de- 

T.  114.  daring  a  nullity  by  reason  of  a  pre-exist- 

^  Westmeath  v.  Westmeath,  8  Knapp,  ing  marriage,  could  give  alimony ;  but 

42.    See  Holmes  v.  Holmes,  4  Barb.  295 ;  inclined  to  the  opinion  that  it  could  not 

Thompson  v.  Hervey,  4  Bur.  2177.  There  is  believed  to.be  no  authority  that, 

'  Godol.  Abr.  608,  600 ;  Bird  v.  Bird,  without  the  aid  of  a  statute,  it  can. 
1  Lee,  621 ;  Fischli  v.  Fischli,  1  Blackf .         *  Scrimshlre    v.  Scrimshire,  2    Hag. 

360.  And  see  Bartlett  v,  Bartlett,  Clarke,  Con.  306,  4  £ng.  £c.  662,  674. 
460.    The  Chancellor  of  New  Jersey,  in 
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as  incestuous ;  the  parties  appearing  to  be  equally  guilty,  both 
having  been  told  beforehand  it  would  be  illegal,  and  an  en- 
deavor having  been  made  to  dissuade  them  from  it,  Sir  John 
Nicholl  refused  costs  to  her.^  Probably  our  courts  have  no 
authority  to  allow  the  sort  of  costs  here  indicated;  at  least, 
there  appear  to  be  no  American  precedents  therefor.  But  in 
some  of  the  States  there  are  statutes  by  force  of  which  alimony  is 
in  these  cases  allowed.'  In  Maine,  the  statute  is  not  construed  to 
authorize  it  on  a  decree  of  nullity  for  impotence.* 

On  Decree  dissolving  Valid  Marriage.  —  The  question  of  alimony 
on  the  decree  dissolving  valid  marriage  for  a  post-nuptial  cause, 
could  not  have  arisen  in  the  English  law  as  brought  to  this 
country  by  our  ancestors,  no  court  in  England  having  had  the  ju- 
risdiction to  dissolve  such  marriage  prior  to  1858.  Nor  could  the 
question  often  be  agitated  in  our  courts ;  because,  generally  in 
our  States,  the  statutes  expressly  provide  for  a  decree  of  alimony, 
or  of  division  of  the  property,  or  both,  on  this  sort  of  divorce.* 
Still  it  is  believed  not  to  be  authorized  by  the  principles  of  the  un- 
written law ;  for,  by  those  principles,  alimony  is  a  provision  for 
the  fjD\fe.  It  proceeds  from  the  husband.  One  who  has  ceased  to 
be  the  husband,  therefore,  cannot  be  required  to  pay  it  to  one 
who  is  no  longer  the  wife.  It  fails  with  the  dissolution  of  the 
marriage.  In  accordance  with  this, view,  when,  in  Massachusetts, 
an  action  of  debt  ^  was  brought  on  a  decree  of  this  sort  made  be- 
fore the  enactment  of  statutes  authorizing  it,  and  the  defendant 
denied  by  plea  the  jurisdiction  to  render  it,  judgment  was  given 
in  his  favor,  it  being  deemed  a  mere  nullity .•  So,  in  Pennsyl- 
vania, in  the  absence  of  legislative  direction,  the  courts  do  not 
allow  alimony  on  the  divorce  from  the  marriage  bond ;  and, 
where  it  has  been  awarded  on  the  divorce  from  bed  and  board, 
it  ceases  on  a  judicial  dissolution  of  the  marriage.^ 


1  Aughtie  V.  Aughtie,  1  Philliro.  201, 
1  Eng.  Ec.  72.  The  marriage  is  spoken 
of  in  this  case  both  as  being  Yoidable  and 
as  being  Toid.  The  date  is  1810.  So  it 
was  voidable.    Vol.  I.  §  117, 377  and  note. 

*  VanvaUey  v.  Van  valley,  19  Ohio 
State,  588;  Strode  v.  Strode,  3  Bush, 
227;  The  State  v.  Smith,  19  Wis.  631. 

*  Chase  v.  Chase,  66  Maine,  21. 

*  See  Fischli  v.  Fischli,  supra. 

*  The  Massachusetts  court  has  since 
decided,  that  the  proper  form  of  proceed- 

TOL.  II.  21 


ing  to  enforce  a  decree  for  permanent 
alimony  is  scire  facias.  Morton  v.  Mor- 
ton, 4  Cush.  618.  As  to  this,  the  practice 
in  the  Several  States  differs.  And  see 
Lyon  V.  Lyon,  21  Conn.  186 ;  post,  §  499. 

>  Darol  V.  Davol,  13  Mass.  264.  See 
Jones  V.  Jones,  18  Maine,  308;  Dean  v. 
Richmond,  5  Pick.  461.  But  see  Holmes 
p.  Holmes,  4  Barb.  296 ;  Crane  v.  Megin- 
nis,  1  Gill  &  J.  463 ;  Richardson  v.  Wilson, 
8  Yerg.  67. 

7  Blaker  v.  Cooper,  7  S.  &  R.  600; 
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§  377.  Where  the  Wife  in  the  PaHy  in  Fault :  — 
Alimony  not  Allowable.  —  We  saw,  in  the  first  volume,  that  a 
blameless  husband  is  not  required  to  provide  his  wife  with  neces- 
saries in  a  separation  brought  about  by  her  fault.  ^  And  the  fore- 
going elucidations  of  this  chapter  show,  that  the  same  rule  governs 
permanent  alimony  ; '  namely,  that  she  is  not  entitled  to  it  on  a 
divorce  decreed  in  favor  of  the  husband,'  "  even,"  says  Ayliffe, 
"  though  he  had  a  considerable  dowry  with  her."  *  So  long  as 
he  has  committed  no  breach  of  marital  duty,  he  is  under  no  obli- 
gation to  provide  her  a  separate  maintenance ;- for  she  cannot 
claim  it  on  the  ground  of  her  own  misconduct.^  Such  is  the  re- 
sult of  the  principles  of  the  unwritten  law.  And  such  is  justice. 
But  not  so  does  mercy  open  the  door  of  repentance  to  human 
frailty.  It  seems,  in  some  cases,  too  heavy  a  visitation  even  of 
justice  to  deprive  a  woman  who  has  erred,  of  the  means  of  living 
uprightly,  and  thus  force  her  into  prostitution,  while  she  may 
have  repented  of  her  error,  and  sought  earnestly  after  the  paths 
of  virtue.^  The  English  Parliament  had  a  practice,  when  giving  to 
a  husband  a  divorce  from  the  bond  of  matrimony,  of  requiring  him 
to  make  some  provision  for  his  discarded  wife.^    And  Chancellor 

Smith  V.  Smith,  8  S.  &  R.  248.    There  is  to  allow  her  alimony,  though  he  had  no 

a  Florida  case  which  holds,  that  alimony  dowry  with  her ;  for  the  law  deems  her 

may  be  granted  on  a  diyorce  a  vinculo  to  be  a  dutiful  wife  as  long  as  the  fault 

where  the  statute  is  silent  on  the  subject,  lies  at  Ills  door."  Ayl.  Parer.  fiS. 
But  the  attention  of  the  court  was  not  *  Harris  0.  Harris,  31  Grat.  13. 
called  to  the  distinction  between  the  two         *  So,  in  Sheaf e  v.  Sheafe,  4  Fost.  N.  H. 

kinds  of    dirorce;   in    consequence    of  664,  668,  Eastman,  J.,  remarks:  "It  is 

which  omission,  the  decision  cannot  be  not  too  much  to  suppose,  that  there  are 

deemed   of   much  weiglit.     Chaires  v,  those  who  would  enter  into  the  marriage 

Chaises,  10  Fla.  308.    See  post,  §  480.  relation  solely  with  the  view  of  possess* 

See  also  Parsons  v.  Parsons,  9  N.  H.  300 ;  ing  themselves  of  the  property  of  their 

Tewksbury  v.  Tewksbury,  4  How.  Missis,  wives ;  and  who  would  readily  sacrifice 

109 ;  Sawyer  v.  Sawyer,  Walk.  Mich.  48,  their  virtue,  if  by  so  doing  they  could 

63.  break  up  the  marriage  contract,  and  at 

^  Vol.  I.  §  673  et  seq.  the  same  time  retain  the  property  of  which 

'  Latham  r.  Latham,  80  Grat.  307 ;  they  had  gained  possession.    Nor  is  it 

Harris  v.  Harris,  31  Grat.  IS ;  Lee  v.  Lee,  too  much  to  suppose,  that  a  weak-minded 

1  Duv.  196 ;  Carr  r.  Carr,  22  Grat.  168,  woman  might  become  the  victim  of  an 

173;  At  water  i>.  Atwater,  63  Barb.  621.  artful  and  unprincipled  husband;    and 

*  Godol.  Abr.  608 ;  3  Bl.  Com.  94 ;  yet  in  such  a  way  that  it  would  be  im- 
Palmer  v.  Palmer,  1  Paige,  276 ;  Everett  possible  to  produce  any  evidence  impli- 
0.  Everett,  62  Cal.  883 ;  2  Chitty  Gen.  eating  him  in  her  fall.  To  cast  such  a 
Pract.  Am.  ed.  462, 463.  woman  destitute  upon  the  world  would 

*  He  adds :  "  But  if  she  departs  from  be  doing  the  grossest  injustice,  and  at 
her  husband  through  any  default  of  his,  the  same  time  be  rewarding  the  most 
as  on  the  account  of  cruelty  and  the  like,  infamous  iniquity." 

then  he  shall  in  that  case  be  compelled         ?  3  i^w  Reporter, 219.   "And for  this 
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.Walworth,  in  granting  a  divorce  from  bed  and  board  to  a  husband 
for  his  wife's  cruelty,  said  the  court  would  allow  her  alimony  if  it 
had  the  power,  and  recommended  to  him  that  he  accord  it  volun- 
tarily.^ 

§  378.  Under  Statutes.  —  In  some  of  the  States,  there  are  stat- 
utes in  terms  which  permit  the  court,  in  its  discretion,  to  decree 
alimony  to  the  guilty  wife.  *  Thus,  — 

In  New  Hampshire  —  it  is  provided  that,  "  upon  any  decree  of 
nullity  or  divorce,  the  court  may  restore  to  the  wife  all  or  any 
part  of  her  lands,  tenements,  and  hereditaments,  and  may  assign 
to  her  such  part  of  the  real  and  personal  estate  of  her  husband, 
or  order  him  to  pay  such  sum  of  money,  as  may  be  deemed  just 
and  expedient."  Said  Bell,  J. :  ^'  The  ordinary  course  is  to  allow 
alimony  to  tlie  wife  where  she  is  the  injured  party  and  the  libel- 
lant ;  but  the  power  of  the  court  is  not  limited  to  that  case.  The 
wife  may  be  in  the  wrong.  She  may  have  an  unhappy  temper, 
or  an  unfortunate  disposition ;  she  may  have  ill-treated  her  hus- 
band, or  deserted  him,  or  have  otherwise  misconducted  herself, 
and  yet  the  property  she  may  ask  as  alimony  may  be  all  such  as 
was  her  own  before  her  marriage,  or  such  as  has  been  accumu- 
lated, in  whole  or  in  part,  by  her  own  industry ;  and  her  fault 
may  be  far  from  such  as  ought  to  be  punished  by  the  forfeiture 
of  all  her  property,  or  her  interest  in  the  husband's  property,  thus 
leaving  her  to  beg  or  starve.  She  may  haye  so  conducted  that 
her  husband  may  be  well  entitled  to  a  divorce,  and  yet  she  may 
be  a  wronged  and  injured  woman ;  and  there  seems,  therefore, 
to  be  good  reason  why  the  court  should  be  vested  with  the  power 
of  making  to  her  -  a  just  and  reasonable  allowance  in  any  such 
case."^    So  — 

§  879.    other  States  —  (Applications  of  Dootxine}.  —  A  like  statu- 


niost  just,  humane,  and  moral  reason, 
that  she  may  not  be  driren  by  want  to 
continue  in  a  course  of  vice."  Best,  J., 
in  Jee  o.  Thurlow,  4  D.  &  R.  11,  17.  By 
Divoree  Court.  —  It  seems  that  the  Eng- 
lish Divorce  Court  may,  under  the  Di- 
TOTce  Act,  giro  a  guilty  wife  alimony  on 
dissolying  the  marriage ;  though  it  was 
refused  in  Ratcliff  v.  RatclifE,  1  Swab.  & 
T.  467,  474.  Under  the  proTincial  sys- 
tem in  Massachusetts,  where,  in  one  re- 
ported instance,  the  goyemor  and  council 


gave  a  husband  a  dirorce  for  his  wife's 
adultery,  they  made  her  no  allowance 
out  of  his  estate.  Gage  v.  Gage,  2  Dane 
Abr.  309,  ▲.  d.  1782.  Of  late,  under  the 
statutes,  the  court  in  this  State  some- 
times permits  the  guilty  wife  to  hare 
alimony.  Grayes  v.  Graves,  108  Mass. 
814. 

1  Perry  ».  Perry,  2  Barb.  Ch.  811.  As 
to  which,  see  Vol.  L  §  782  a,  note. 

s  Sheafe  v.  Laighton,  86  N.  H.  240, 
243;  Sheafe  v.  Sheafe,  4  Foet.  N.  H.  664. 
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tory  power  exists  in  some  of  the  other  States.*  It  is  generally- 
exercised  with  great  care,  and  it  ought  to  be.  The  giving  of  a 
woman  divorced  for  her  own  fault  a  perpetual  support  from  the 
man  on  whom  she  has  inflicted  the  greatest  of  all  injuries  should 
be,  not  the  rule,  but  the  exception,  and  only  seldom  allowed.^ 
"  We  do  not  say,"  observed  Cole,  J.,  in  the  Iowa  court,  "  that 
there  may  not  be  cases  in  which  it  inight '  be  right  and  proper  * 
to  allow  alimony  to  an  adulterous,  divorced  wife.  But  it  could 
only  be  so  where  the  husband  had  acquired  property  by  the  wife, 
or  she  had  been  the  meritorious  cause  of  it,  by  a  comparative  life- 
time of  industry  or  otherwise,  and  he  was  not  without  fault  as 
respects  her  crime."  ^  "  In  the  present  case,"  said  Scholfield,  J., 
in  Illinois,  "it  appears  that  the  husband  has  ample  property 
for  a  comfortable  maintenance  for  himself  and  family.  The  labor 
and  frugality  of  the  wife  have  contributed  to  its  acquisition.  She 
has  passed  the  meridian  of  life,  and  is  without  a  separate  estate. 
If  the  evidence  does  not  show  she  was  entirely  justified  in  desert- 
ing her  husband,  it  lacks  so  little  that  the  difference  is  almost 
inappreciable.  It  is  equitable  that  the  husband,  out  of  his  abun-  . 
dance,  should  contribute  to  her  support,  to  prevent  her  becoming 
a  burden  upon  others,  even  if  her  conduct  had  been  far  more 
objectionable  than  it  is  proved  to  have  been."  *  In  an  earlier  Illi- 
nois case,  if  the  facts  are  duly  given  in  the  report,  the  court 
apparently  leaned  quite  too  far  toward  the  guilty  wife.  She  had 
alimony  and  the  custody  of  the  only  child  of  the  marriage  decreed 
to  her,* — no  bad  speculation,  if  she  had  become  weary  of  her 
husband,  or  had  a  passion  to  torment  him.  There  is  an  Ohio 
case,  wherein  alimony  was  allowed  a  wife  divorced  for  her  adul- 
tery ;  the  evidence  showing  only  one  criminal  act,  and  there 
being  hope  she  might  be  reclaimed.  The  husband's  property  had 
been  earned,  after  the  marriage,  by  the  joint  efforts  of  the  two. 

^  Post,  §  480 ;    Miles    v.    Miles,    26  permit  alimony  to  the  guilty  wife.  Allen 

Smith,  Pa.  367 ;  Pence  v.  Pence,  6  B.  v.  AUen,  43  Conn.  419. 
Monr.  496;  McCafferty  v.  McCafferty,  8         >  Harris  v.  Harris,  31  Grat  13;  ZuTer 

Blackf .  218 ;  Gaines  v.  Gaines,  9  B.  Monr.  v,  Zuver,  36  Iowa,  190.    See  Fry  v.  Fry, 

296,  303 ;  Bichardson  v.  Wilson,  8  Yerg.  7  Paige,  461,  463 ;  Fulk  v,  Fulk,  8  Blackf. 

67 ;  Lovett  v.  Lovett,  11  Ala.  763 ;  Coon  661. 

V.  Coon,  26  Ind.  189 ;  Hedrick  v.  Hed-         <  Fivecoat  v.  Fiyecoat,  82  Iowa,  198, 

rick,  28  Ind.  291 ;  Coz  o.  Cox,  26  Ind.  199. 

303.  Graves  v.  Graves,  108  Mass.  314,  «  Deenis  v.  Deenis,  79  ni.  74,  78. 
and  other  cases  cited  to  this  section.  The  *  Beavis  v.  Beavis,  1  Scam.  242. 
Connecticut  statute  is  not  interpreted  to 
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The  court  said,  the  wife  '^  must  not  be  turned  out  to  prostitution 
and  starvation."  ^ 

§  379  a.  Providing  for  "Wife  as  ConcUtion  of  Divoroe.  —  The  sug- 
gestion in  the  first  volume,  that,  without  statutory  aid,  the  court 
may  require  the  hosband  to  make  some  provision  for  the  guUty 
wife  as  the  condition  on  which  it  will  grant  his  prayer  for  di- 
vorce,^ has  been  acted  upon  in  the  English  Divorce  Court. 
*^  Some  provision,"  said  the  judge  ordinary,  '^  must  be  made  for 
her ;  and  the  decree  must  provide  for  that,  if  it  has  not  been 
already  done.  ...  If  there  is  no  precedent,  I  ought  to  make 
one."  *    On  the  like  ground,  — 

§  880.   Justice  to  Quilty  Husband :  — 

Paid  Monoy  for  Wife  —  Settled  Property  on  her.  —  It  was  held 
in  Alabama,  that,  where  a  wife  sues  her  husband  in  equity  for 
dissolution,  not  claiming  alimony,  and  he  in  his  answer  asks  an 
allowance  for  having  paid  antenuptial  debts  of  hers,  this  his 
prayer,  thus  brought  forward,  cannot  be  granted  by  direct  adju- 
dication. If  the  court  can  attend  to  it,  the  way  of  presenting 
the  question  must  be  by  cross-bill.  Still,  where  he  had  made  a 
settlement  to  the  separate  use  of  herself  and  of  her  children  by  a 
former  marriage,  the  court  would  not  decree  the  relief  she  sought 
unless  she  would  execute  a  reconveyance  to  him  of  the  settled 
property.* 

§  381.   Alimony  on  Separate  Proceedings  after  Divorce:  — 

In  same  Suit  —  The  doctrine  that  alimony,  when  had  in  the 
same  suit  wherein  the  divorce  is  pronounced,  need  not  be  decreed 
at  the  same  time,  will  be  explained  in  a  future  chapter.^ 

Bubaeqnent  Suit  —  The  Mississippi  court  held,  that,  though  the 
common  practice  is  to  ask  for  divorce  and  alimony  in  one  bill, 
and  have  an  award  of  both  at  one  time,  a  party  need  not  proceed 
thus ;  but,  if  the  question  of  alimony  is  not  determined  in  the 
divorce  suit,  the  wife  may  afterward  sue  for  it  by  separate  bill, 
either  in  the  same  court  or  any  other  of  competent  jurisdiction.^ 

1  Bailey  v.  Dailey,  Wright,  614,  517.  248 ;  Gregory  p.  Gregory,  5  Stew.  Ch. 

a  Vol.  I.  §  761.  424 ;  CoreU  v.  CoveU,  Law  Rep.  2  P.  & 

•  Prichard  v.  Prichard,  3  Swab.  &  T.  M.  411. 
623,  626,  526.  *  Shotwell  v,  SbotweU,  2  Sm.  &  M. 

«  Oliyer  r.  Oliver,  6  Ala.  76.    See  On*  Ch.  61 ;  Lawson  v.  Shotwell,  27  Missis. 

V.  Orr,  8  Bush,  166;  Ainsworth  v.  Ains-  680,  685.    And  see  Lyon   v.  Lyon,  21 

worth,  37  Ga.  627.  Conn.  186 ;  McKarracher  v.  McKarrach- 

»  Post,  §  497 ;  Call  v.  Call,  66  Maine,  er,  3  Teates,  66 ;  post,  §  882. 
407 ;  Sheaf e  v,  Laighton,  86  N.  H.  240, 
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This  doctrine,  which  permits  a  litigant  to  divide  into  two  parts 
the  law's  remedy  for  one  Wrong,  and  sue  for  one  of  the  parts 
to-day  and  another  to-morrow,  in  separate  actions,  and,  should 
he  choose,  in  different  courts,  is  belieyed  not  to  be  in  accordaQce 
with  the  general  principles  of  procedure  in  our  jurisprudence. 
Nor  have  we  much  other  authority  for  making  divorce  and  ali- 
mony an  exception  to  the  rule,  that  a  party  must  present  his 
whole  claim  for  an  indivisible  injury,  in  one  suit,  where  the  law 
has  a  form  of  suit  adequate.  And  with  great  force  of  reasoning 
the  Indiana  court  maintained,  that  it  could  not  take  jurisdiction  to 
give  a  wife,  divorced  in  Kentucky,  alimouy  out  of  the  husband's 
lands  in  Indiana,  neither  could  it  make  a  division  of  them  in  her 
fftvor;  although  the  Kentucky  court,*  on  pronouncing  for  the 
divorce,  had  held,  contrary  to  the  current  of  authority,  that  it 
was  not  authorized  to  consider  them  in  assigning  to  her  a  share 
of  the  property.  The  party,  having  the  right  to  litigate  the  ques- 
tion in  one  suit,  could  not,  the  Indiana  court  considered,  bring  it 
forward  in  another.^  In  a  like  case,  however,  the  tribunals  of 
Ohio  have  jurisdiction  by  force  of  a  statute.*  And  there  may  be 
similar  provisions  elsewhere  in  this  country.^  This  question  is 
particularly  liable  to  arise  in  the  State  of  the  non-divorced  party, 
after  an  ex-parte  divorce  of  the  other,  in  another  State.  Here  is 
an  instance  of — 

§  381  a.  Marriage  dissolved  without  Jarlsdiotlon  over  Alimony.  — 
Why,  in  mi  ex-parte  divorce,  where  the  defendant  is  domiciled 
in  another  State  and  does  not  appear,  there  can  be  no  valid 
decree  against  him  for  alimony  we  have  already  seen.^  The 
objection  does  not  apply  to  an  application  afterward  made  by 
the  wife,  who  has  had  her  marital  status  dissolved  in  her  own 
State,  to  the  courts  where  her  late  husband  resides,  for  the  ali- 
mony which  those  of  her  State  had  no  jurisdiction  to  grant.  But, 
under  the  unwritten  law,  we  have  seen,^  there  can  never  be  ali- 
mony on  a  dissolved  marriage.^  And  we  may  doubt  whether  a 
statute,  providing  in  general  terms  for  alimony  on  dissolution, 
should  be  applied  by  construction  to  a  foreign  divorce.     There- 

1  Fishli  i,  Fi'shli,  2  Litt.  387.  Reporter,  811,  8  West  Law  Joar.  648 

*  Fischli  v.  Fischli,  1  Blackf .  860.  But    Cox  v.  Cox,  20  Ohio  State,  489. 

see  Crane  v.  Meginnis,  1  QUI  &  J.  408.  *  See  post,  §  882,  402 ;  ante,  $  170  b. 

See  ante,  §  170  6 ;  WUde  r.  Wilde,  36  »  Ante,  §  169-170  c. 

Iowa,  819.  •  Ante,  §  876. 

*  ITAnismont  v.  lyAnumont,  14  Law  ^  Wilde  v.  Wilde,  36  Iowa,  819. 
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fore,  in  principle,  the  result  would  seem  to  be,  that  a  jurisdiction 
of  this  sort  can  be  taken  only  under  a  statute.  Yet  there  ought 
to  be  both  jurisdiction  and  law  for  these  cases.  And  there  are 
States  in  which  the  courts  will  interpose,  deriving  their  authority 
either  fiom  inteipretations  of  the  unwritten  law,  or  from  statutes 
combining  with  it.^  Thus,  in  Ohio^  where  a  husband  had  obtained 
in  another  State  an  ex-parte  divorce  from  his  wife  domi(!iIed  in 
Ohio,  such  divorce  was  held  to  be  no  defence  to  her  suit  for  ali- 
mony ;  for  it  operated  only  on  the  marriage  status,  and  did  not 
settle  property  rights,  of  which  alimony  is  one.  "  In  arriving  at 
this  conclusion,"  said  White,  J., ''  we  make  no  distinction  between 
a  decree  rendered,  under  the  circumstances  of  this  case,  in  a 
foreign,  and  one  rendered  in  a  domestic  forum.  In  either  case, 
to  give  to  a  decree  thus  obtained  the  effect  claimed  for  it  would 
be  to  allow  it  to  work  a  fraud  upon  the  pecuniary  rights  of  the 
wife." » 

§  382.  After  Legijilativd  Divorce.  —  A  husband  in  Tennessee  ob- 
tained from  the  legislature  a  special  jact  divorcing  him  from  his 
wife,  with  the  proviso  that  it  should  not  deprive  her  "  of  her 
right  to  alimony,  if  by  law  she  is  entitled  to  the  same."  The  gen- 
eral divorce  statutes  had  declared  it  to  ^^  be  the  duty  of  the  court, 
in  making  up  fheir  decree,  to  decree  to  the  wife  so  divorced  such 
part  of  the  real  and  personal  property  as  they  shall  think  proper, 
consistent  with  the  nature  of  the  case."  Thereupon  this  wife, 
proceeding  by  bill  for  alimony,  was  permitted  to  recover  it.  The 
general  statute  just  quoted  gave  her,  it  was  deemed,  the  right  to 
this  provision  for  her  maintenance,  whether  she  was  the  innocent 
or  guilty  party  in  the  difficulties  which  led  to  the  divorce.  And 
the  court  would  take  up  the  question  where  the  legislature  laid  it 
down,  and  proceed  to  the  end.  The  learned  tribunal  further  in- 
timated, that  its  action  would  have  been  the  same  had  the  divorce 
bill  not  contained  the  clause  above  quoted ;  also,  that  a  wife^s 
right  to  claim  support  from  her  husband  is  within  constitutional 
guaranties,  not  subject  to  be  taken  away  by  a  divorce  bill,  passed, 
as  this  was,  ex  parte^  and  without  notice  to  her,  even  supposing  it 
to  be  effectual  as  against  her  to  dissolve  the  marriage.^ 

1  Ante,  §  170  b.  Btilphen,  68  Maine,  606;  Nichols  v.  ^ch- 

*  Ck>x  V.  Cox,  10  Ohio  State,  602,  612,    oIb,  10  C.  E.  Green,  00. 
20  Ohio  State,  439.    And  tee  Stilphen  v,         <  Richardson  v.  Wilton,  8  Terg.  67 ; 

Vol.  I.  S  14 ;  ante,  §  868,  881. 
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CHAPTER  XXVIL 

THE  wipe's  alimony  AND  SUIT-MONEY  DUBING   LITIGATION. 

§  383.    Introduction. 
884-401.    General  Doctrine  as  to  both. 
402-404.    The  Marriage  whence  they  proceed. 
405-409  a.  When  thej  will  be  granted. 
410-421.    Specially  of  Suit-money. 
422-426.    Further  Questions. 

§  383.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
General  Doctrine  of  Temporary  Alimony  and  Suit-money;  II. 
The  Marriage  whence  they  proceed;  III.  When  they  will  be 
granted;  IV.   Specially  of  Suit-money ;  V.  Further  Questions. 

I.    The  General  Doctrine  of  Temporary  Alimony  and  Suit^money. 

§  384.  Non-oohabitation  dnring  Suit  —  While  a  divorce  or  nulli- 
ty suit  is  pending,  the  law  does  not  permit  the  parties  to  be  living 
in  cohabitation,  whatever  its  merits  and  its  ultimate  result.^  Not 
even  should  the  wife  accept  the  husband's  offer  of  support  in  his 
own  house,  with  separate  beds-^    Hence,  — 

"Wife  to  have  Alimony.  —  On  principles  already  laid  down,^  the 
mere  pendency  of  the  suit,  where  the  wife  has  no  separate  means 
adequate  to  her  support,  and  the  husband  has  the  means,  entitles 
her,  whether  plaintiff  or  defendant,  to  alimony  so  long  as  the  liti- 
gation continues-*    But,  — 

^  Vol.  I.  §  801 ;  ante,  §  40 ;  Chapman  by  affidayits  that  she  had  returned  to  co- 

V.  Chapman,  10  C  E.  Green,  394.    In  habitation,  and  still  there  was  no  consura- 

NuUity.  —  The  nullity  suit  will  some-  mation  of  the  marriage,  pronounced  for 

times  furnish  a  partial  exception  to  this,  the  nullity.    M.  v.  H.  3  Swab.  &.  T.  692. 
on  reasons  which  will  appear  in  the  spe-         '  Sykes   v.  Halstead,  1  Sandf .  483. 

cial  circumstances.    For  example,  a  wife  And  see  Pinckard  v.  Pinckard,  22  6a.  31 ; 

asked  the  annulling  sentence,  because  of  Brown  v.  Smith,  83  III.  201. 
the  husband's  impotence.  On  the  hearing,         '  Ante,  §  40, 369,  374. 
the  court  was  not  fully  satisfied  with  the         *  Jones  v.  Jones,  2  Barb.  Ch.   146 ; 

proofs,  and  suspended  its  decree.    After-  Story  v.  Story,  Walk.  Mich.  421 ;  Shel- 

ward,  the  learned  judge  being  informed  ford  Mar.  &  Dir.  633,  686;  Wilson  v. 
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§  885.  Suits  not  for  Divorce.  —  In  most  suits  between  married 
parties  other  than  for  divorce,  there  is  no  issue  which  would  be 
prejudiced  by  cohabitation.  Therefore  ^  the  wife,  on  such  a  suit, 
cannot  withdraw  herself  from  the  husband,  and  claim  a  separate 
support  during  its  pendency.  Even  where  a  widow  was  proceed- 
ing for  dower,  she  was  not  permitted  to  have  alimony  out  of  the 
estate  of  her  late  husband  during  the  pendency  of  the  litigation. 
''  The  claim,"  said  the  learned  chancellor,  '^  does  not  fall  within 
the  equitable  principle  which  allows  to  a  wife  a  maintenance  dur- 
ing the  progress  of  a  suit  against  her  husband.  The  personal 
property  of  the  wife  is  in  the  husband^s  hands  and  under  his  con- 
trol during  coverture. .  The  wife  is  presumed  to  be  entitled  to 
support  until  it  is  shown  that  her  claim  is  forfeited.  In  a  contro- 
versy with  her  husband,  it  is  just  that  she  should  have  the  means 
of  enforcing  her  claim.  ...  I  know  of  no  case  in  which  this 
claim  is  allowed  except  as  against  the  husband  himself,  and  that 
only  as  incidental  to  a  bill  for  divorce  or  other  relief  against  the 
husband,  except  in  the  case  specially  provided  by  our  statute."  ^ 
On  the  other  hand,  where  the  suit  is  directly  between  a  living 
husband  and.  his  wife,  and  there  are  circumstances  rendering 
cohabitation  during  its  pendency  improper,  the  correct  equity 
rule  allows  her  aliment  from  him  by  judicial  order,  if  her  only 
means  of  a  support  to  which  at  all  events  she  is  entitled  are  vested 
in  or  otherwise  controlled  by  him.  Thus,  where  a  wife  was  seek- 
ing to  enforce  against  her  husband  an  agreement  to  pay  her  a 
separate  maintenance ;  and  he  offered  and  expressed  the  wish  to  co- 


Wllson,  2  Hag.  Con.  203 ;  Burrill  Law 
IMct.  tit  Alimony;  2  Chit.  Gen.  Pract. 
Am.  ed.  468;  A7I.  Farer.  69;  Oughton, 
tit.  206. 

1  Simon d'8  Case,  Sir  F.  Moore,  874. 

2  Rockwell  V.  Morgan,  2  Beasley,  119, 
120,  121.  This  is  not  inconsistent  with  a 
Kentucky  case,  apparently  so  at  the  first 
impression.  It  was  a  widow's  suit  against 
the  administrator  of  her  deceased  hus- 
band to  confirm  an  antenuptial  agree- 
ment for  her  support  after  his  death.  By 
its  terms,  *'a  sufficient  sum  "  was  "to  be 
paid  oyer  to  her  by  his  executor  or  ad- 
ministrator ; "  and  she,  on  her  side,  re- 
linquished all  further  claim  to  the  estate. 
She  was  held  to  be  entitled  to  a  support 
out  of  the  estate  during  the  pendency  of 


the  litigation.  Here,  it  is  perceived, 
was  an  absolute  and  certain  right  of 
maintenance,  either  as  she  sought  it, 
under  the  agreement,  or,  failing  in  this, 
under  the  law  as  his  widow.  In  the 
words  of  Marshall,  C.  J. :  "  As  the  court 
of  equity  has  undoubted  jurisdiction 
of  the  principal  object  of  the  suit,  the 
specific  execution  of  the  contract  for 
the  support  of  the  complainant,  and  as 
upon  the  record  as  it  stands  she  is  cer- 
tainly entitled  to  a  support  from  the 
estate  of  her  late  husband,  the  power  of 
decreeing  an  allowance  during  the  pen- 
dency of  her  suit  for  specific  execution 
is  but  an  incident  of  that  suit."  Culver 
V.  Culver,  8  B.  Monr.  128, 129, 130. 
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habit  with  her,  but  she  had  exhibited  articles  of  peace  against  him, 
and  had  him  under  recognizance  for  good  behavior  ;  Lord  Hai-d- 
wicke  observed,  that  this  was  ^'  an  excuse,  at  least,  for  keeping 
from  him  for  some  time,  till  their  passions  might  be  supposed  to 
subside,  and  they  had  a  prospect,  from  the  interposition  of  friends, 
to  live  happily  together."  Therefore  he  ordered  him  to  pay  her 
a  gross  sum,  adding:  ^^  This  is  not  making  a  decree,  as  has  been 
said,  before  the  hearing,  but  only  doing  what  the  husband  himself 
is  obliged  to  do,  maintain  the  wife  till  the  cause  is  heard  upon  the 
merits.  And  what  I  say  now  is  abstracted  entirely  from  any  de- 
cree the  court  may  think  proper  to  make,  if  there  should  not  then 
appear  to  be  a  foundation  for  the  agreement  set  up  by  the  bill.'* ' 
The  allowance  was  not  a  standing  periodical  one,  under  a  gen- 
eral order,  as  alimony  commonly  is ;  because  it  might  be  proper 
for  the  parties,  before  the  termination  of  the  suit,  to  come  to- 
gether again  ;  whereas,  in  proceedings  for  divorce,  a  reunion  can 
never  be  proper  until  the  cause  is  ended.  If,  outside  of  the  divorce 
suit,  this  doctrine  is  not  established  by  decisions  as  numerous 
as  we  might  wish,  the  reason  probably  is,  that  the  cases  for  its 
application  are  rare.*    Still,  — 

§  386.  Atudliary  Proofii.  —  Even  in  divorce,  it  is  not  sufficient, 
as  foundation  for  temporary  alimony,  simply  to  bring  the  suit. 
The  wife  to  be  entitled  to  the  support  must  need  it,  and  the  hus- 
band must  be  able  to  render  it.  And  the  applicant  must  be  a  wife. 
These  are  of  the  preliminaries,  which  will  be  explained,  step  by 
step,  as  we  proceed.     For  example,  — 

Marriage.  —  A  marriage  —  of  the  sort,  whatever  it  may  be, 
which  the  law  deems  to  be  adequate  —  must  first  be  proved.^ 
Again,  — 

Faculties.  —  The  facultiesy  or  ability  of  the  husband  to  re- 
spond to  the  order  of  the  court,  must  be  admitted  or  proved  ;  this 
being  essential  in  fixing  the  amount  of  aUmony.*    But  — 


1  Head  v.  Head,  3  Atk.  296.  See  ako 
lyArusmont  v.  lyArasmont,  8  West.  Law 
Jour.  548, 14  Law  Reporter,  311 ;  Yeo  o. 
Yeo,  2  Dick.  498 ;  Dickenson  v.  Mavie,  2 
lb.  682  ;  Perishal  v.  Sqaire,  1  lb.  31. 

*  And  see  Collins  v.  Collins,  2  Paige,  9. 

*  Post.  §  402  et  seq.;  Miles  v.  Chilton, 
1  Rob.  £c.  684;  Smyth  v.  Smyth,  2  Add. 
Eg.  264,  2  Eng.  Ec.  298 ;  Purcell  v.  Pux^ 
cell,  4  Hen.  &  Munf.  607 ;  Dorant  v.  Da- 
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rant,  1  Add.  Ec.  114,  2  Eng.  Ec.  48 ;  Mc- 
Gee  V,  McGee,  10  Ga.  477,  48a  It  is  so 
also  in  Scotland.  Campbell  v,  Sassen,  2 
WiU.  &  S.  309;  Browne  v.  Bums,  5 
Scotch  Sess.  Cas.  2d  ser.  1288;  I  Eras. 
Dom.  Rel.  488. 

*  Post,  §  446  et  seq. ;  Butler  v.  Butler, 
1  Lee,  38 ;  Goodall  v.  Goodall,  2  Lee,  264, 
6  Eng.  Ec.  119;  Thomberry  v.  Thorn- 
berry,  2  J.  J.  Mar.  822 ;  Jelineaa  v.  Jell- 
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Farther  of  Marriage  and  Faonltles.  —  It  is  not  strictly  necessary 
to  prove  the  marriage  so  fully,  or  the  faculties  so  exactly,  on  this 
preliminary  application  for  a  temporary  allowance  as  will  sustain 
a  final  decree.^ 

§  387.  "Wile's  Suit-money.  —  Natural  justice  and  the  policy  of 
the  law  alike  demand,  that,  in  any  litigation  between  husband  and 
wife,  they  shall  have  equal  facilities  for  presenting  their  case 
before  the  tribunal.  This  requires  that  they  shall  have  equal 
command  of  funds.  So  that,  if  she  is  without  means,  the  law 
having  vested  the  acquisitions  of  the  two  in  him,  he  should  be 
compelled  to  furnish  them  to  her,  to  an  extent  rendering  her  his 
equal  in  the  suit  The  doctrine  is  a  part  of  the  same  whereon 
proceeds  temporaiy  alimony.    And  so  the  courts  hold.^    Even,  — 

Suite  not  for  Divorce.  —  In  suits  other  than  for  divorce,  this  doc- 
trine appears  more  or  less  to  prevail.  Therefore,  for  illustration, 
it  was  in  South  Carolina  ordered,  that,  pending  a  bill  by  a  wife 
to  enforce  against  her  husband  his  agreement  to  make  a  marriage 
settlement,  he  should  pay  money  to  her  for  the  expenses  of  the 
litigation.'  But  this  question  of  suit-money  is  blended  with  an- 
other, which  we  ought  to  consider  before  proceeding  further 
with  the  discussion  ;  namely,  — 

§  887  a.  When  and  to  what  extent  can  Persons  who  €U8%$t  the 
Wife  in  proceeding  or  defending  against  her  hushandy  collect  Pay  of 
him  as  for  Necessaries  f 

In  General. — We  saw,  in  the  first  volume,  that,  among  the  wife*s 
necessaries,  may  be  reckoned  *'  provision  for  her  protection  in 
society.'*  *  Within  this  principle,  when  such  protection  involves 
a  litigation  with  her  husband,  a  third  person  may  render  to  her 
needful  services  therein,  and,  at  law,  collect  pay  for  them  of  him.^ 
Or  he  may  let  her  have  money  to  be  used  about  the  suit,  and, 
after  she  has  duly  expended  it,  recover  it  of  the  husband  in 


neau,  2  Des.  46;  Wright  v.  Wright,  8 
Texas,  168, 179. 

1  Brinkley  p.  Brinkley,  60  N.  Y.  184. 

s  D'AguUar  v.  D'Aguilar,  1  Hag.  Ec. 
778,  8  Eng.  Ec.  829,  388;  Belcher  v.  Bel- 
cher, 1  Curt.  Ec.  444,  6  Eng.  Ec.  872 ; 
Story  V.  Story,  Walk.  Mich.  421 ;  Holmes 
V.  Holmes,  2  Lee,  90,  6  Eng.  Ec.  49 ;  Fitz- 
gerald V,  Fitzgerald,  1  Lee,  649,  6  Eng. 
Be.  472 ;  Bird  r.  Bird,  1  Lee,  672,  6  Eng. 


Eo.  466;  Daiger  v.  Daiger,  2  Md.  Ch. 
886 ;  Coles  v.  Coles,  2  Md.  Ch.  841 ;  Tay- 
man  v.  Tayman,  2  Md.  Ch.  898 ;  Waldron 
V.  Waldron,  6  Smith.  Pa.  231 ;  Thompson 
V,  Thompson,  8  Head,  627.  Contra,  The 
State  9.  Judge  Seventh  District  Court, 
22  La.  An.  264. 

s  Wilson  v.  WUson,  1  Des.  219. 

«  Vol.  L  §  664. 

•  Vol.  L  §  66a 
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equity.^  But,  in  the  application  of  this  doctrine,  there  are 
difficulties  and  in  our  American  courts  judicial  conflicts  now  to  be 
stated. 

§  388.  Wife's  Lawyer  in  Divorce  Suit  —  (English  Dootrine).  — • 
The  English  doctrine  is,  that  a  legal  person  who,  in  good  faith 
and  on  probable  cause,  carries  on  or  defends  a  wife's  divorce 
suit  with  her  husband,  can  recover  at  law  of  the  latter  the  proper 
compensation  for  his  services  and  expenses  therein ;  to  the  extent 
to  which  he  does  not  obtain  it,  by  order  of  the  court,  in  the  suit 
itself.  A  wife's  proctor,  for  example,  sued  the  husband  in  the 
Queen's  Bench,  upon  the  following  facts  :  ''  It  was  proved,"  says 
the  report,  ^^  to  be  the  practice  in  the  ecclesiastical  courts,  dui'ing 
the  pendency  of  a  divorce  suit,  to  have  the  wife's  proctor's  bill  of 
costs  taxed  every  term,  and  paid  by  the  husband  under  a  mo- 
nition,* so  that  the  wife's  proctor  in  general  gets  paid  by  the  hus- 
band, whatever  be  the  event  of  the  suit.  This  course  had  been 
pursued  in  the  present  case  ;  and  the  costs  were  paid  in  this  man- 
ner up  to  November,  1864.  In  February,  1855,  the  defendant's 
wife  died,  and  the  suit  abated.  The  action  was  to  recover  the* 
amount  of  the  plaintiffs  bill  from  the  beginning  of  November  to 
the  time  of  the  wife's  death."  The  divorce  suit  was  by  the  wife, 
and  the  decree  sought  was  from  bed  and  board.  But,  in  the  com- 
mon-law court,  the  proctor  failed  to  prove,  to  the  satisfaction  of 
the  tribunal,  any  necessity  for  the  ecclesiastical  suit,  or  a  suffi- 
cient apparent  ground  on  which  to  base  it.  He  ^^  must  show," 
said  Lord  Campbell,  C.  J.,  ^'  that  there  was  reasonable  cause  for 
instituting  the  proceeding."  Therefore  he  was  not  permitted  to 
recover.  But  it  was  laid  down,  in  the  language  of  Crompton,  J., 
that,  "  where  there  is  reasonable  apprehension  of  violence,  a  di- 
vorce may  be  the  most  effectual  protection ;  and  it  may  be  a  neces- 
sary within  the  rule  which  authorizes  a  wife,  who  has  left  her 
husband  from  reasonable  apprehension  of  cruel tyy  to  pledge  his 

credit  for  what  is  necessary  to  her."^    Later,  in  the  Common 

• 

^  Vol.  L  §  621.  are  absolute,  grounds  for  instituting  the 

3  Brown  v.  Ackroyd,  6  EUis  &  B.  819,  suit    Under  such  circumstances  the  suit 

827,  829,  84  Eng.  L.  &  £q.  214,  217,  Lord  would  be  necessary  and  fit  for  the  wife's 

CampbeU,  C.  J.,  saying :  "  A  wife  has  protection,  and  she  would  be  authorized 

authority  to  pledge  her  husband's  credit  to  employ  a  proctor,  and  her  husband 

for  the  costs  of  a  divorce  suit  where  there  would  be  liable  for  his  fees.    It  has  been 

are  reasonable,  as  well  as  where  there  determined  in  GrindeU  v.  Godmond  [post 
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Pleas,  this  general  doctrine  was  confirmed,  and  it  was  further  laid 
down,  that  the  husband  is  thus  liable  to  the  wife's  solicitor  for 
necessary  costs  in  bringing  a  petition  in  the  Divorce  Court  for  a 
judicial  separation,  in  a  case  of  adultery  and  cruelty,  though  the 
petition  is  not  proceeded  with,  and  he  omitted  to  pursue  the  prac- 
tice of  the  court  for  obtaining  the  costs.  Said  Erie,  C.  J. : 
"  Assuming  that  such  cruelty  is  alleged  in  the  petition  as  would 
entitle  the*  wife  to  the  relief  she  prayed,  the  case  of  Brown  v. 
Ackroyd  [just  mentioned]  has  established,  that  a  wife  has  a  right 
to  pledge  her  husband's  credit  for  the  costs  of  a  suit,  rendered 
necessary  by  his  conduct.  No  doubt  such  costs  come  under  the 
description  of  a  '  necessary.'  The  wife  pledges  her  husband's 
credit  at  the  beginning  of  the  suit ;  and  I  see  nothing  in  the  prac- 
tice of  the  Divorce  Court  to  take  away  the  wife's  common-law 
right.  The  right  to  apply  for  a  taxation  de  die  in  diem  is  a  con- 
cuiTent  or  cumulative  remedy,  and  may  well  coexist  with  the 
common-law  right  to  bring  an  action."  ^  More  recently  it  has 
been  held,  and  confirmed  by  the  Court  of  Appeal,  that  the  same 
principles  which  on  this  subject  prevail  where  the  divorce  sought  is 
a  separation  from  bed  and  board,  are  applicable  where  it  is  a  disso- 
lution of  the  marriage  bond  ;  also,  that,  when  the  Divorce  Court 
taxes  the  costs  as  between  party  and  party,  the  wife's  solicitor 
may  take  what  he  can  get  there,  then  recover  of  the  husband 
what  further  is  chargeable  as  between  client  and  solicitor.  So 
that,  where  the  Divorce  Court,  in  taxing  the  costs  of  the  solicitor 
of  a  wife  who  had  obtained  a  decree  of  dissolution,  rejected  from 
his  bill  what  is  described  in  the  report  as  "  costs  of  taking  coun- 
sel's opinion  and  correspondence  with  the  defendant's  wife; 
secondly,  charges  arising  out  of  proposals  for  a  compromise  of  the 
suit  in  the  Divorce  Division  made  by  the  defendant ;  thirdly,  pay- 

§  891],  that,  if  the  wife  indicts  her  hut-  are  a  necessary,  as  stated  by  Lord  Ellen- 
band  for  an  assault,  he  is  not  liable  for  borough  in  Shepherd  v.  Mackoul,  3 
the  costs  of  the  prosecution ;  and  rightly  Camp.  826.  The  same  principle  applies 
S0|  because  that  is  not  a  proceeding  for  in  both  cases,  although  the  facts  which 
her  protection,  but  for  the  punishment  of  would  entitle  her  to  exhibit  articles  of 
the  husband.  But  a  divorce  a  menaa  et  the  peace  would  not  necessarily  entitle 
thoro  on  the  ground  of  cruelty  is  a  pro-  her  to  sue  for  a  divorce."  Compare  this 
ceeding  for  her  protection ;  and,  as  she  case  with  Williams  v.  Monroe,  18  B. 
has  no  property  of  her  own,  she  can  hare  Monr.  614.  And  see,  as  perhaps  sustain- 
no  redress  unless  she  is  able  to  pledge  her  ing  this  view,  Williams  v.  Fowler,  Mc- 
husband's  credit.    This  is  just  as  much  Clel.  &  Y.  269. 

a  necessary  as  the  costs  of  exhibiting         ^  Bice  v.  Shepherd,  12  C.  B.  if .  8.  882, 

articles  of  the  peace  against  her  husband  888. 
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tnents  made  to  a  detective  for  procuring  evidence ;  fourthly,  pay- 
ments in  respect  of  other  matters,  alleged  to  be  properly  chai^e- 
able  as  between  solicitor  and  client,"  — the  solicitor  was  held  to 
be  entitled,  supposing  the  bill  to  be  right  as  for  what  it  professed, 
to  recover  these  items  of  the  husband.^  The  foregoing  decisions 
do  not  include  the  case  of  a  wife  sued  by  her  husband  for  divorce, 
and  employing  on  his  credit  counsel  for  her  defence.  But  such  a 
case  is  fully  within  the  reasons  on  which  they  proceefd.  Surely, 
of  all  the  protections  which  a  wife  may  crave,  none  can  be  more 
absolute  or  imperative  than  that  of  preservation  from  a  false 
charge  of  adultery  in  a  divorce  court,  to  result  in  exclusion  from 
the  privileges  of  her  marriage,  penniless  and  blasted  in  reputa- 
tion.^ 

§  888  a.  "With  tm,  —  the  decisions  on  this  question  are  diverse ; 
and,  on  the  whole,  not  harmonious  with  the  above  English  doc- 
trine.    Some  distinction  of  States  will  here  be  required.    Thus,  — 

Oeorsia.  —  In  Greorgia,  something  like  this  English  doctrine  is 
in  a  sort  of  general  way  held;  the  wife's  counsel  being  per- 
mitted to  recover  at  common  law  against  the  husband.  The 
sum  recoverable  is  the  value  of  the  services,  not  what  the  wife 
may  have  agreed  to  pay.  For,  it  was  observed  by  Stephens,  J., 
as  the  wife's  power  to  pledge  the  husband's  credit  '^  is  founded  on 
the  necessity  of  the  case,  so  its  extent  does  not  exceed  the  de- 
mands of  the  necessity  ;  and,  therefore,  she  can  charge  the  com- 
mon funds  (of  her  husband,  which  is  the  same  thing  in  effect) 
only  with  the  real  value  of  such  services  as  she  may  procure,  and 
not  with  the  price  which  she  may  fix  on  them  by  her  contract."  * 
But,  while  her  divorce  suit  is  progressing,  her  counsel  must  apply 
in  it  for  the  needed  supplies  of  money  from  the  husband ;  the 
right  to  sue  him  at  law  arising  only  on  the  termination  of  such 
suit.^    Quite  different  is  the  doctrine  in  — 


1  Ottaway  v.  Hamilton,  8  C.  P.  D.  898. 
Some  of  the  more  important  cases  cited 
to  sustain  this  doctrine  are,  besides  those 
before  refared  to  in  tliis  section,  In  re 
Hooper,  83  Law  J.  m.  8.  Ch.  800 ;  Stocken 
V.  Pattrick,  29  Law  T.  x.  n,  607. 

3  Post,  §  891. 

*  Sprayberry  v.  Merk,  80  Qa.  81,  82. 

«  Glenn  v.  Hill,  60  Ga.  94;  Trippe,  J., 
adding:  "If,  in  disregard  (^  any  right 
the  counsel  may  have,  the  parties  (the 
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husband  and  wife)  adjust  their  quarrel, 
condone,  and  dismiss  the  suit,  a  different 
question  would  be  presented.  If  the 
counsel  have  just  ground  to  claim  com- 
pensation, the  law  would  furnish  the 
remedy.  As  the  diyorce  suit  would  be 
at  an  end,  and,  consequently,  the  matter 
of  alimony  concluded,  and  no  recourse 
through  that  means  for  counsel  fees, 
the  right  could  only  be  asserted  by  an 
ordinaiy  action   at  law.    Such  is   the 
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§  889.  New  Hampshire.  -^-The  husband  in  this  State  is  held  not 
liable  to  an  attorney  for  professional  services  rendered  his  wife 
in  prosecuting  a  libel  to  dissolve  the  marriage  for  his  adultery. 
Said  Bartlett,  J. :  *^  It  is  not  sufficient  for  the  plaintiffs  merely  to 
show  that  the  defendant's  misconduct  gave  occasion  for  the  pro- 
ceedings instituted  by  the  wife,  but  it  must  also  appear  that  those 
proceedings  were  necessary  for  the  personal  protection  and  safety 
of  the  wife."  ^  So,  on  the  other  hand,  if  the  husband  sues  the 
wife  for  divorce  by  reason  of  her  alleged  adultery,  she  cannot 
pledge  his  credit  to  an  attorney  to  defend  her,  though  the  defence 
is  successful.^ 

Why? — (Breach  of  Peace).  —  This  doctrine  seems  to  rest  in 
this  State,  not  on  the  ground  that  protection  is  not  a  ^'  necessary  " 
for  the  wife,  for  which  the  husband  may  be  chargeable ;  but  that 
procuring  or  preventing  a  dissolution  of  her  marriage  is  not  within 
the  sphere  of  marital  protection.  When,  therefore,  a  wife  em- 
ployed an  attorney  to  make  out  a  complaint  against  her  husband 
for  a  breach  of  the  peace,  and  she  signed  and  swore  to  it,  and 
proceedings  were  had  thereon  pursuant  to  which  he  was  in  default 
of  bail  committed  to  jail,  he  was  held  liable  to  the  attorney  for 
such  charges  as  would  be  good  against  complainants  in  ordinary 
cases,  as  necessaries  furnished  to  the  wife  for  her  protection.^ 
**  If,  however,  th^re  were  no  reasonable  grounds  for  instituting 
the  proceedings,  the  law  is  otherwise."  ^  This  is  but  an  affirm- 
ance of  what  may  be  deemed  universal  doctrine  as  to  — 

§  390.  Articles  of  the  Peace.  —  Everywhere  the  husband  is 
compellable  to  compensate  the  wife's  legal  agent,  employed  in 
procuring  for  her,  when  necessary,  the  protection  of  the  laws 
against  him ;  as,  by  exhibiting  against  him  articles  of  the  peace. 
As  once  explained  by  Lord  Ellenborough  to  a  jury :  "  If  she  was 
turned  out  of  doors  in  the  manner  stated,  she  carried  along  with 
her  a  credit  for  whatever  her  preservation  and  safety  required. 
She  had  a  right  to  appeal  to  the  law  for  protection,  and  she  must 
have  the  means  of  appealing  effectually.  She  might,  therefore, 
charge  her  husband  with  the  necessary  expense  of  the  proceed- 

gronnd  upon  which  the  decision  in  Spraj-         >  Bay  v.  Adden,  50  N.  H.  82. 
beny  v.  Merk,  supra,  may  be  fully  de-         *  Morris  v.  Palmer,  89  N.  H.  123. 
fended,  and  such  is  the  difference  between         *  Hibbard,  J.  in  Barker  v.  Hibbard,  54 

that  case  and  this/'    p.  96.  N.  H.  589,  541,  referring  to  Smith  v. 

1  Morrison  v.  Holt,  42  N.  H.  478, 480.  Davis,  45  N.  H.  566,  570. 
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ing,  as  much  as  for  necessary  food  or  raiment."  ^  So,  on  the 
other  hand, — 

"Wife's  Defence  to  Hiuband'B  like  Prooeedlng.  —  If  a  husband  pro- 
ceeds against  his  wife  to  compel  her  to  find  sureties  of  the  peace, 
she  may  charge  him  with  the  legal  services  needful  for  her 
defence.* 

§  891.  Artioles  of  Peaoe  and  Indiotment,  compared.  —  Two  propo- 
sitions may  be  deemed  established :  first,  that,  as  just  said,  the 
wife  can  charge  her  husband  with  the  legal  expenses  of  bringing 
against  him  articles  of  the  peace  when  required  for  her  protec- 
tion,3  or  of  defending  herself  against  the  like  steps  taken  by  him 
against  her ;  secondly,  that  she  cannot  thus  charge  him  with  the 
expenses  of  getting  him  indicted  for  an  assault  upon  her.  This, 
it  is  said,  is  not  necessary.*    Then,  is  divorce  necessary  ? 

Bringing  and  defending  Divorce  Suit,  distingolihed.  —  In  reason,  if 

we  hold  that  a  husband  cannot  be  charged  with  the  wife^s  ex- 
penses in  suing  him  to  dissolve  the  marriage,  as  not  necessary  for 
her  protection,  still  the  question  is  different  where  she  is  sued 
by  him  for  the  like  purpose.  Should  a  dissolution  be  wrongfully 
effected  against  her,  she  is  stripped  of  her  livelihood,  of  a  hus- 
band's care,  and  of  every  other  right  which  the  law  has  conferred 
on  her  as  wife.^    Still  — 

American  Authorities  not  permitting.  —  The  proposition  that 
neither  the  obtaining  of  a  divorce  nor  the  resisting  of  one  has  any 
relation  to  her  protection  as  wife^  is,  as  applied  to  the  marriage  dis- 
solution, not  altogether  without  reason.  And  there  is  a  great  deal 
of  American  authority  to  this ;  namely,  that  the  wife's  legal  agent 
cannot  recover  compensation  of  the  husband  for  his  services  in 
suits  for  divorce  from  the  bond  of  matrimony,  whether  she  is 
plaintiff  or  defendant.^ 


^  Shepherd  v,  Mackoul,  8  Camp.  826 ; 
8.  p.  Turner  v.  Books,  2  Per.  &  D.  294 ; 
8.  c.  nom.  Tamer  v.  llookes,  10  A.  &  £. 
47 ;  post,  §  891.  . 

«  Warner  v.  Heiden,  28  Wis.  517 ;  ap- 
prored  in  Barker  v.  Hibbard,  54  N.  H. 
589,541. 

'  Shepherd  v.  Mackoul,  8  Camp.  826 ; 
Williams  v.  Fowler,  McClel.  &  T.  269; 
Turner  v,  Rookes,  10  A.  &  E.  47, 2  Bright 
Hus.  &  Wife,  8. 

*  Grindell  i^.  Godmand,  18  Leg.  Obs. 
467, 1  Nev.  &  P.  168, 2  Har.  &  W.  889 ;  8.  o. 
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nom.  Grindell  v.  Godmond,  5  A.  &  E.  755 ; 
ante,  §  888,  note. 

s  Ante,  §  888.  So  held  in  Porter  v. 
Briggs,  88  Iowa,  166. 

«  Ante,  §  889;  Wing  v.  Hurlburt,  15 
Vt.  607 ;  Dorsey  ».  Goodenow,  Wright, 
120 ;  Shelton  v.  Pendleton,  18  Conn.  417 ; 
Coffin  V,  Dunham,  8  Cush.  404;  McCul- 
lough  V,  Robinson,  2  Ind.  680;  Williams 
v.  Monroe,  18  B.  Monr.  514 ;  Johnson  v. 
Williams,  8  Greene,  Iowa,  97 ;  Dow  v, 
Eyster,  79  III.  254;  Cooke  v.  Newell,  40 
Conn.  596,  598.    During  the  pendency  of 
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Wilb  not  Uble.  *^  If  the  wife,  ia  these  circumstances,  promises 
her  legal  agent  to  pay  him  herself^  the  promise  is,  hj  reason  of 
the  coverture,  TOid.  Not  even  can  it  be  enfonsed  after  the 
coyerture  is  dissolved.^  And  if,  after  the  dissolution,  she  renews 
her  promise,  this  is  void  also  for  want  of  consideration.' 

Let  us  now  return,  from  this  apparent  digression,  to  — 

§  892.  A  further  Oofmderation  (^  the  Wife^s  Suit^money  and 
Temporary  AUmw^: — 

In  Otanena  of  8iiit-«oney.  —  Whatever  view  is  accepted  of  the 
questions  discussed  in  the  last  four  sections,  the  doctrine  affords 
no  adequate  help  to  a  wife  proceeding  for  a  divorce,  or  defending 
against  her  husband's  divorce  suit.  What  she  needs  is,  not 
merely  the  right  to  pledge  his  credit,  or  to  recover  her  costs 
at  the  end  of  the  litigation ;.  it  is  to  use  money  in  the  suit,  the 
same  as  does  her  husband;  it  is  to  stand  before  the  tribunal 
which  administers  one  law  alike  to  husband  and  wife,  on  an 
equal  and  common  ground  with  him.  This,  we  shall  more 
fully  see  as  we  proceed,  the  law  in  most  of  our  States  does  give 
her. 

§  893.  All  stages  of  Prooaedin&  as  to  both.  —  Though  the  com- 
mon oourse  is  to  make  this  allowance  whenever  the  case  is  ripe 
for  it,  as  will  be  hereafter  explained ;  yet  it  is  equally  proper,  on 
specific  application  for  iU  at  any  stage  of  the  proceeding,  whether 
before  or  after  a  verdict  or  appeaL  And  it  is  the  same  of  tempo- 
rary alimony  to  the  wife.^ 

a  wife's  biU  for  divorcBi  on  tke  gpronnd,  Yifer  y.  Bertrand,  14  Ark.  267 ;  Cook  v. 

MDODg  others,  that  the  fauahand  was  a  Walton,  88  Ind.  228. 
lunatic,  the  court  made  an  order  that  he         '  Putnam  v.  Tennyson,  60  Ind.  460. 

pay  her  for  the  support  of  herself  and  See  Bishop  Con.  §  453. 
children  |1,000  per  year,  until  the  final         >  Helden    v.    Helden,  11   Wis.  564  ; 

settlement  of  the  cause.    Execution  was  Blake  v.  Blake,  70  lU.  618 ;  Call  v.  Call, 

Issued;  but,  before  the  money  was  col-  65  Maine,  407;  Moe  v,  Moe,dO  Wis.  808 ; 

lected,  he  was  restored  to  reason,  and  the  Jones  v.  Jones,  Law  Rep.  2  P.  &  M. 

parties  came  into  court  and  had  the  bill  dis-  388;  Nicholson  v.  Kicholson,  8  Swab.  & 

missed.    And  it  was  held,  that  an  action  T.  214 ;  Anonymous,  15  Abb.  Pr.  v.  8. 

would  lie  agHJAst  the  husband  to  recorer  807 ;   Jenkins  v.    Jenkins,  01  111.  167  ; 

a  sura  due  for  the  education  of  the  chil-  Strong  v.  Strong,  5  Bob.  N.  Y.  612 ;  Gold- 

drea,  on  a  oontraot  made  by  the  wife,  smith  v.  Goldsmith,  6  Mich.  285 ;  Leslie 

pending  the  divorce  suit    Harris  v.  Da-  v.  Leslie,  11  Abb.  Pr.  v.  s.  811 ;  Coad  v. 

ris,  1  Ala.  259.    See  Gregory  v.  Gregory,  Coad,  40  Wis.  892.    Opening  Decree.  — 

5  Stew.  Ch.  424.    As  to  the  husband's  How,  on  proceedings  to  open  a  decree  of 

liabili^  for  the  board  of  his  wife's  wit-  divorce,  and  on  a  subsequent  hearing,  see 

nesses,  see  Grares  v.  Cole,  7  Harris,  Pa.  Wilson  d.  Wilson,  49  Iowa,  544 ;  Smith  v. 

171.  Smith,  8  Oregon,  SS8;  McFarland  v.  Mo- 

1  Wilson   V.    Burr,  25   Wend.  886;  Farland,  51  Iowa,  56& 
VOL.  u.                           22  887 
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§  894.  vrue  having  Means.  —  When  the  wife  has  sufficient 
separate  property,  the  reason  for  giving  her  either  temporary 
alimony  or  suit-money  does  not  exist,  and  she  is  not  entitled  to 
either.^ 

Partly  adequate.  —  Where  the  separate  means  of  the  wife  ai*e 
partly  adequate,  the  court  will  decree  what  will  supply  the  defi- 
ciency. If  she  has  enough  for  her  own  support,  but  not  to  meet 
also  the  expenses  of  the  suit,  and  she  forbears  to  apply  for  ali- 
mony, but  does  for  her  expenses,  the  court  will  give  her  the 
latter.*  Sir  Herbert  Jenner  Fust  once  said :  "  It  would  have 
been  much  to  the  satisfaction  of  the  court,  if  it  could  have  found 
any  cases  in  which  the  costs  have  been  apportioned  between  the 
husband  and  wife,  where  the  incomes  of  both  parties  have  been 
small ;  but  I  have  never  met  with  a  case  of  the  kind,  nor  am  I 
aware  that  any  such  rule  ever  existed."  *  It  is  believed  that  no 
technical  obstruction  to  justice,  like  this,  will  often  appear  in  our 
American  practice ;  but,  on  the  other  hand,  that  the  court  may 
in  nearly  all  cases  adjust  its  orders  to  what  it  deems  practical 
equity.*  And  so  it  is  probably  now  in  the  English  Divorce  Court.* 
Moreover,  — 

Coats  at  End  of  Bolt  —  Where  the  wife  is  not  allowed  suit- 
money  during  the  pendency  of  a  cause,  by  reason  of  her  having 
sufficient  separate  estate,  she  may  still  have  her  costs  as  the  pre-- 
vailing  party,  on  its  termination,  if  otherwise  entitled  to  them.^ 
And,  at  this  time,  what  may  appear  to  have  been  lacking  in  jus- 

^  Ante,  §  876 ;  Furst  v.  Farst,  Poyiiter  Collins  i^.  Collins,  2  Paige,  9 ;  Holmes  v. 

Mar.  &  Div.  200,  note,  Davis  ».  Davis,  Holmes,  2  Lee,  90,  6  Eng.  £c.  49;  Turst 

ib.  261,  note ;  Fyler  v.  Fy^er,  Deane  &.  S.  v.  Turst,  2  Lee,  92,  note,  6  Eng.  £c.  60; 

176;  Kenemer  v.  Kenemer,  26  Ind.  SSO;  Rose  t^.  Rose,  11  Paige,  166;  Beavan  o. 

Porter  v.  Porter,  41  Missis.  116 ;  Eaton  v.  Beavan,  2  Swab.  &  T.  662. 
Eaton,  Law  Rep.  2  P.  &  M.  61 ;  Coad  v.         *  Belcher  v.  Belcher,  supra.    In  this 

Coad,  40  Wis.  392.    In  New  York,  ali-  case  the  husband's  income  was  610^  and 

mony  pendente  lite  was  denied  the  wife  in  the  wife's  236/.  per  annum,  and  she  was 

her  suit  for  separation,  where  it  appeared  allowed  to  tax  her  costs, 
she  had  gone  to  reside  with  her  father,  <  Phillips   v.  Phillips,  27  Wis.  262; 

who  had  agreed  with  the  husband  to  sup-  Kittle  v.  Kittle,  8  Daly,  72 ;  Weaver  v. 

port  her,  in  consideration  of  his  making  Weaver,  S3  Ga.  172. 
no  claim  for  her  services.    Bartlett  v, .        *  Clark  v.  Clark,  4  Swab.  &  T.  Ill ; 

Bartlett,  Clarke,  460.    And  see  Martin  Nicholson  v,  Nicholson,  3  Swab    &  T. 

V.  Martin,  4  Halst.  Ch.  663.  214 ;  Powell  v,  Powell,  Law  Rep.  3  P.  ft 

«  D'Aguilar  v.  D'Aguilar,  1  Hag.  Ec.  M.  186. 
773,  3  Eng.  Ec.  329,  338 ;  Belcher  r.  Bel-         •  D'Aguilar  r.  D*Agmlar,  supra;  Wil- 

cher,  1  Curt.  Ec.  444,  446,  6  Eng.  Ec.  son  v,  Wilson,  Poynter  Mar.  &  Div.  263^ 

372,  373 ;  Wilson  r.  Wilson,  2  Hag.  Con.  note ;  ante,  §  366. 
208 :  Logan  v.  Logan,  2  B.  Monr.  142 ; 
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tioe  during  the  progress  of  the  litigation,  can,  in  various  ways, 
be  in  some  measure  supplied  in  the  decree  for  costs.^ 

§  895.  Hasband  destitute.  —  When  the  wife  is  carrying  on  a  suit 
against  her  husband  for  divorce,  and  he  has  no  property  except 
what  is  already  in  her  custody,  neither  temporary  alimony  nor  suit- 
money  for  her  will  be  ordered.^  Yet  it  appears  to  be  not  alone 
8u£5cient«  to  bring  a  case  within  this  principle,  that  the  husband 
has  no  funds  or  estate  ;  for,  we  shall  see,  alimony  may  be  awarded 
out  of  his  income  from  ability  to  earn  money .^  On  the  other  hand, 
where  he  is  plaintiff,  if  destitute  both  of  property  and  ability,  the 
court  will  not  directly  require  him  to  furnish  the  wife  with  ali- 
mony pendente  lite  or  money  to  defend,  but  in  a  proper  case  will 
suspend  the  suit  until  some  provision  is  made  for  her.^  If  he  can- 
not aliment  her,  and  give  her  the  means  of  defence,  he  cannot 
have  his  divorce.^  Consistently  with  this  rule,  where  the  com- 
plainant was  an  infant  without  pecuniary  resources,  and  the  suit 
was  prosecuted  by  his  father  as  next  friend,  and  the  wife  applied . 
for  an  order  on  the  father  to  supply  funds  for  her  defence  out  of 
his  own  estate ;  yet,  it  appearing  she  was  a  common  prostitute, 
keeping  a  house  of  ill-fame,  tlie  court  declined  either  to  make  the 
order  or  stay  the  proceedings  until  the  husband  should  arrive  at 
full  age.* 

§  896.    The  Authority/  in  the  Tribundla  of  our  Mespective  States 
over  Temporary  Alimony  and  Suit-money :  — 

"Wliether  without  Statute.  —  It  has  been  made  in  some  of  our 
courts  a  question,  whether  the   temporary  alimony  and  suit- 


1  Wilson  V.  WiUon,  Law  Rep.  2  P.  & 
M.  435 ;  Ling  v.  Ling,  1  Swab.  &  T.  187  ; 
MUne  V,  Milne,  Law  Rep.  2  P.  &  M.  202 ; 
Phelan  v.  Phelan,  12  Fla.  449;  KendaU 
9.  Kendall,  1  Barb.  Ch.  610;  Adams  v, 
Adams,  Law  Rep.  1  P.  &  M.  838;  Whit- 
more  V.  Whitmore,  Law  Rep.  1  P.  &  M. 
96 ;  Dent  v.  Dent,  Law  Rep.  1  P.  &  M. 
126 ;  Cooke  v,  Cooke,  8  Swab.  &  T.  874 ; 
Cantain  v.  Carstaire,  3  Swab.  &  T.  688; 
Heal  V.  Heal,  Law  Rep.  1  P.  &  M.  800; 
Churchill  v.  Churchill,  Law  Rep.  1  P.  & 
M.  486 ;  Griffin  v.  Oriffln,  47  N.  T.  184. 

s  Laurie  v.  Laurie,  9  Paige,  284.  And 
lee  Kittle  r.  Kittle,  8  Daly,  72 ;  Thayer 
V,  Thayer,  9  R.  L  877. 

*  Post,  §  446.  "  The  court  may  also 
compel  him  [the  husband]  to  devote  a 


part  of  his  daily  earnings  to  the  same 
object  [the  support  of  his  wife  and  fam- 
ily] pending  the  suit."  Chancellor  Wal- 
worth in  Kirby  ».  Kirby,  1  Paige,  261, 262. 

*  Bruere  t7.  Bruere,  1  Curt.  £c.  666,  6 
£ng.  £c.  891 ;  Walker  v.  Walker,  1  Curt. 
Ec.  660. 

»  Purcell  V.  Purcell,  8  Edw.  Ch.  194. 
For  this  reason,  want  of  visible  means  is 
deemed  in  Missouri  no  ground  for  with- 
holding the  order  for  suit  money ;  Man- 
gels V.  Mangels,  6  Misso.  Ap.  481. 

*  Perkins  v.  Perkins,  cited  in  Osgood 
V.  Osgood,  2  Paige,  621 .  622.  See  Thayer 
V.  Thayer,  9  R.  I.  877 ;  Soules  o.  Soules, 
8  Grant,  tJ.  C.  Ch.  118.  And  see  on  the 
subject  generally  of  this  section,  Cason 
V,  Cason,  16  Gku  406. 

889 


§897 


ANCIUiABY  PSOGEEDINOS. 


[book  xn. 


money  can  be  awarded  when  the  statutes  which  gire  jurisdiction 
for  divorce  are  silent  on  the  subject.  The  authority  comes  with- 
in the  distinctions  explained  in  our  first  volume.'  And,  in  rea- 
son, we  have  the  following :  first,  the  jurisdiction  to  make  the 
order  belongs  to  the  court  which  grants  the  divorce  under  the 
law  imported  by  our  forefathers  to  this  country ;  ^  secondly,  if 
this  were  not  so,  still  it  springs  up  necessarily  out  of  the  legal  re- 
lation of  the  parties,  under  the  circumstances  in  which  they  stand 
before  the  tribunal  when  the  application  is  made.  And  if  any 
one  principle  of  our  jurisprudence  is  more  worthy  of  commendation 
than  the  rest,  it  is,  that  a  court  will  always  take  action  when  a 
case  is  presented  within  established  legal  rule,  though  not  within 
any  precedent.^  But  in  a  few  of  our  States  a  contrary  doctrine 
has  prevailed.    Thus,  — 

§  897.  North  Carolina.  —  The  North  Carolina  court  once  held, 
that,  as  the  statute  was  silent  respecting  temporary  alimony,  and 
intimated  no  intent  to  introduce  the  ecclesiastical  practice,  it 
oould  not  make  this  allowance.  But  it  forbore  to  determine 
whether  or  not  it  would  give  relief  to  a  husband  oppressively  pur- 
suing his  wife,  without  means,  for  a  divorce,  until  he  would  fur* 
nish  her  with  the  funds  necessary  for  her  defence.^  Afterward 
legislation  interposed,  conferring  the  jurisdiction.' 

Vermont.  —  In  Vermont,  the  question  was  thus  summarily  dis- 
posed of:  ^'  The  statute  gives  this  court,  which  in  applications  for 
divorce  acts  as  a  court  of  law,  no  power  to  grant  alimony,  except 
after  divorce  granted."  ^  But  subsequently  the  contrary  was  dis- 
tinctly intimated,  in  a  case  which  perhaps  holds,  that  temporary 


L  VoL  I.  §  S6,  and  see  the  entire  diB- 
dUsioDB  of  this  cliapter. 

>  And  see  Oriffln  v.  Griffin,  47  N.  Y. 
184, 137 ;  GoldBinith  v.  Goldsmith,  6  Micli. 
286,  286 ;  Fetrie  v.  People,  40  ni.  334. 

*  Thus  the  court  in  Maine  held,  that 
the  alimony  which  is  allowed  by  a  par- 
ticular statute  becomes  an  incident  of  the 
dirorce ;  then,  when  another  statute  em- 
powers a  single  judge  to  hear  questions 
of  dirorce,  the  result  is,  that  he  may  de- 
termine questions  of  alimony.  Jones  v. 
Jones,  18  Maine,  308. 

«  Wilson  V.  Wilson,  2  Der.  &  Bat  377. 
In  this  case  GMton,  J.  questioned  the 
policy   of    temporary  alimony.     Upon 
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which  Chancellor  Kent  ohserves :  "  I  am 
entirely  convinced,  from  my  own  Judi- 
cial experience,  that  such  a  discretion  is 
properly  confided  to  the  courts."  2  Kent 
Com.  99,  note. 

6  Taylor  ».  Taylor,  1  Jones,  N.  C. 
628 ;  Shearin  v.  Sbearin,  6  Jones  £q.  238; 
Little  V.  Little,  03  N.  C.  22 ;  Everton  t;. 
Byerton,  6  Jones,  N.  C.  202 ;  Sparks  v. 
Sparks,  69  N.  C.  819;  Webber  v.  Webber, 
79  N.  C.  672 ;  Scoggins  v.  Sooggins,  80 
N.  C.  318 ;  Hodges  v.  Hodges,  82  N.  C. 
122 ;  Miller  v.  Miller,  76  N.  C.  70 ;  Beeyet 
V.  Reeves,  82  N.  C.  848. 

*  Harrington  v.  Harrington,  10  Yt. 
606;  8.  p.  Haxen  v.  Hazen,  19  Vt.  603. 
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alimony  may  be  awarded  though  not  provided  for  by  any  statr 
nte.^  Still  later,  legislation  settled  the  quention  in  favor  of  the 
jurisdiction.^ 

BioMaohusetti.  —  In  Massachusetts  the  authority  was  denied, 
until,  in  1855,  it  was  expressly  conferred  by  statute.^ 

§  398.  Elsewhere  in  this  Country  —  the  jurisdiction  by  the  un^ 
written  law,  without  statutory  help,  is  acknowledged,  both  as  to 
the  temporary  alimony  and  the  suitrmoney*  Such,  substantially, 
at  least,  is  the  fact ;  though  it  is  not  impossible  that,  in  a  single 
State  or  two  of  those  here  set  down  as  accepting  the  doctrine,  it 
is  deemed  to  rest  upon  a  statute  which  the  author  has  not  seen. 
And,  in  various  of  these  States,  statutes  have  supplemented  and 
confirmed  the  before*accepted  rule  of  the  unwritten  law.  The 
two  things,  temporary  alimony  and  suit-money,  though  dififering 
in  name,  ai-e  alike  in  nature,  aud  each  is  allowed  where  the  other 
is.^  And  the  one  or  other  or  both  of  these  have  been  awarded 
without  statutory  aid  (subject  to  possible  exceptions,  as  just  stated, 
and  to  what  will  appear  in  the  following  notes)  in  New  York,^ 


1  LeBarron  v,  LeBarron,  86  Yt  865. 
In  the  Illinois  cmo  of  Petrie  v.  People,  40 
lU.  834,  the  learned  chief  justice  puts  it 
distinctlj  that  the  aboTe  cases  of  Harring- 
ton V.  Harrington  and  Hazen  v,  Hazen 
are  orerrnled  in  LeBarron  v,  LeBarron, 
and  the  contrary  doctrine  established. 

«  Nary  ».  Braley,  41  Vt  180. 

*  Shannon  v.  Shannon,  2  Gray,  285. 
And  see  Coflhi  v.  Dunham,  8  Gush.  404, 

405. 

♦  See  Dorsey  ».  Goodenow,  Wright, 
120;  North  v.  North,  1  Barb.  Ch.  241; 
Coles  ».  Coles,  2  Md.  Ch.  341 ;  Tayman 
v.  Tayman,  2  Md.  Ch.  803.  But  in  a 
Rhode  Island  case,  an  order  for  money 
to  carry  on  the  suit  was  refused  on  the 
ground  of  former  practice,  though  it  was 
intimated  that  temporary  alimony  was 
aUowable.  Sanford  v.  Sanford,  2  R.  L 
64.  Afterward  the  statutes  authorized 
the  courts  to  order  suit-money.  Thayer 
V.  Thayer,  0  R.  L  877.  And  see  Williams 
V,  Monroe,  18  B.  Monr.  514. 

6  North  t^.  North,  1  Barb.  Ch.  841. 
This  decision  has  special  weight,  from 
the  fact  that  the  statute  authorized  an 
allowance  to  the  wif^  to  a  certain  extent; 


but  it  was  held  not  to  take  away  the 
common-law  right  where  the  statute  was 
silent.  Mix  v.  Mix,  1  Johns.  Ch.  106,  by 
Chancellor  Kent.  Of  the  like  sort  is  the 
more  recent  case  of  Griffin  v.  Griffin,  47 
N.T.  184,  where,  in  chrcumstances  conceded 
to  be  outside  of  the  statutory  proTisions,  it 
is  held  that  a  wife  who  makes  a  success- 
ful defence  to  her  husband's  suit  to  haye 
the  marriage  declared  roid,  may  hare 
allowed  her,  by  order  of  the  court,  her 
expenses  and  counsel  fees  beyond  the 
taxable  costs.  Indeed,  in  New  York, 
there  is  no  statute  in  terms  empowering 
the  court  to  decree  temporary  alimony, 
but  it  IS  provided,  that,  in  every  suit 
brought  either  for  a  divorce  or  separa- 
tion, the  court  may,  in  its  discretion, 
require  the  husband  to  pay  any  sums 
necessary  to  enable  the  wife  to  carry  on 
the  suit  during  its  pendency.  And  it  is 
the  constant  practice  there  to  decree 
alimony  pendente  liie,  besides  making  the 
wife  this  allowance  for  the  expenses  of 
the  suit.  2  Barb.  Ch.  Praet  265.  And 
see  Forrest  v.  Forrest,  8  Bosw.  661; 
Kendall  v,  Kendall,  1  Barb.  Ch.  610. 
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Michigan,*  Kentucky,'  Iowa,*  New  Jersey,*  Missouri,*  Georgia,^ 
Maine,'  Illinois,®  Alabama,^  Wisconsin,*^  Nebraska,**  and  Utah  ;  ^ 
and,  in  suits  in  equity  for  alimony,  in  Virginia  **  and  Maryland ;  ** 
and  in  Maryland  in  suits  for  divorce.*^    The  same  allowance  is 

also  made  in  New  Hampshire,  at  least  to  the  extent  of  ordering 
a  sum  to  be  paid  the  wife  for  defence  against  the  suit  of  her  hus- 

1  Story  V.  Story,  Walk.  Mich.  421.  compare  with  act  of  Feb.  28, 1846.    Yet 

This  deciBlon  was  made  in  1844.    By  the  in  Ryan  v.  Ryan,  which  was  a  sait  by 

Rev.  Sta^.  of  1846,  p.  333,  power  is  giren  the  husband,  the  defendant  wife  had  aU- 

the  court  to  require  the  husband  to  pay  mony  pendente  lite.    See,  further,  as  to 

any  sums  necessary  to  carry  on  or  de-  Missouri,  Morton  v.  Morton,  33  Mlsso. 

fend  the  suit  during  its  pendency.    Still  614 ;  Waters  v.  Waters,  49  Misso.  385 ; 

it  is  held,  that,  aside  from  the  statute,  Mangels  v.  Mangels,  6  Misso.  Ap.  481. 

and  without  its  help,  the  court  is  author-  ^  McGee  v,  McGee,  10  Ga.  477.    And 

ized  to  require  the  husband  to  provide  see  Glenn  r.  Hill,  50  Ga.  94 ;  Weaver  v. 

for  the  wife,  as  incident  to  the  proceeding.  Weaver,  33  Ga.  172 ;  Sprayberry  u,  Merk, 

both  temporary  alimony  and  suit-money.  30  Ga.  81. 

Goldsmith  v.  Goldsmith,  6  Mich.  285, 286.  ^  Farwell  v.  Farwell,  31  Maine,  591 ; 

And  see  Cooper  v.  Mayhew,  40  Mich.  Russell  o.  Russell,  69  Maine,  336. 

528 ;  Lapham  v.  Lapham,  40  Mich.  527.  >  Fetrie  r.  People,  40  111.  SSi ;  New- 

s  Fishli  V.  Fishli.2  Litt  337,  a.  d.  1822,  man  v.  Newman^  69  III.  167 ;  Jenkins  v. 

the  following  statutory  provision,  how-  Jenkins,  91  111.  167 ;  Armstrong  u.  Arm* 

ever,  being  in  force :  "  Fending  a  suit  for  strong,  35  111.  109 ;  Blake  v.  People,  80 

a  divorce,  the  court   may  make  such  111.  11 ;  Dinet  v,  Eigenmann,  80  III.  274. 

temporary  orders  relative  to  the  property  •  Turner  v.  Turner,  44  Ala.  437 ;  .Jeter 

and  parties  as  they  shall  deem  equitable."  v.  Jeter,  36  Ala.  391 ;  and  see  Pearson  v. 

Act  of  Jan.  31st,  1809,  §  8,  1  Littell  &  Harrington,  32  Ala.  227 ;  Richardson  v. 

Swigert's  Statutes,  p.  443.    In  1831,  it  Richardson,  4  Port.  467,  480;  Harris  v. 

was  made,  by  statute,  the  duty  of  the  Davis,  1  Ala.  259. 

husband  to  provide  a  support  for  the  ^^  In  re  Gill,  20  Wis.  686 ;  Williams  v. 

wife  during  the  pendency  of  the  suit,  Williams,  29  Wis.  517.    And  see  Goad  v. 

unless  she  was  living  in  adultery.     Whit-  Coad,  40  Wis.  392 ;  Phillips  v,   Phillips, 

seU  V.  Whitsell,  8  B.  Monr.  50.    As  to  27  Wis.  252;  Moe  i;.  Moe,  39  Wis.  308; 

Rev.'Stats.  c.  25,  see  Thomas  v.  Thomas,  Uelden  v.  Helden,  11  Wis.  554  ;  Warner 

7  Bush,  665.    And  see  Burgess  v.  Bur-  v.  Heiden,  28  Wis.  517. 

gess,  1  Duv.  287.  "  Callahan  v.  Callahan,  7  Neb.  88. 

»  York  V.  York,  34  Iowa,  530.    There  "  Cast  v.  Cast,  1  Utah  Ter.  128. 

is,  at  least  now,  an  authorizing  statute  in  "  Porcell  v.  Purcell,  4  Hen.  &  Munf. 

this  State.    And  see  Small  v.  SmaU,  42  507. 

Iowa,  111;   ChampUn  v.  Champlin,  42  i«  Wright's  Case,  1  Bland,  101,  note. 

Iowa,  169.  This  suit  was  decided  in  1730;  and  the 

^  Amos  9.  Amos,  3  Green  Ch.   171 ;  wife  had,  for  her  temporary  aliment,  one 

Paterson  v.  Paterson,  1  Halst.  Ch.  389.  hundred  pounds  of    tobacco  per  month. 

*  Ryan  v,  Ryan,  9   Misso.  539.    On  To  the  like  effect  is  Soules  v,  Soules,  3 

examination  of  the    statutes,    as  they  Grant  U.  C.  Ch.  113. 

stood  at  this  time,  and  perhaps  remain,  it  ^  Ricketts    v,  Ricketts,  4  Gill,  101 ; 

appears  that  provision  was  made  for  per-  Daiger  v,  Daiger,  2  Md.  Ch.  335 ;  Tay- 

manent  alimony  ;    also,  that    the   court  man  v,  Tayman,  2  Md.  Ch.  393 ;  Coles  v. 

"may  order  any  reasonable  sum  to  be  Coles, 2  Md.  Ch.  341.    See  Stat  1841,  c. 

paid  for  the  support  of  the  wife,  during  262,  which  provides  for /lermonenl  alimony 

the  pendency  of  her  application  for  a  di-  only, 
voroe."     Act  of  March  19,  1835,  $  5; 
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band,  on  her  showing  herself  to  have  a  good  defence,  and  to  be 
without  means.' 

§  899.  Coimeotioat  —  In  Connecticut,  said  the  court :  "  When 
the  wife  is  respondent,  and  defends**  herself  against  the  applica- 
tion of  her  husband,  the  practice  is  uniform,  in  case  of  her  in- 
ability, to  order  him  to  provide  funds  for  her  defence.  But  we 
have  never  known  such  aid  to  be  furnished  to  her  when  she  was 
the  prosecuting  party ;  nor  has  she,  in  such  case,  though  success- 
ful, been  considered  as  entitled  to  recover  the  costs  ordinarily  due 
to  the  prevailing  party."  * 

Pennsylvania.  —  In  Pennsylvania,  after  a  decree  had  been  ren- 
dered, fixing  the  permanent  alimony  on  a  wife's  divorce  from  bed 
and  board,  she  moved  that  the  respondent  be  required  to  pay  her 
also  three  hundred  dollars  expended  in  prosecuting  her  suit. 
For  the  husband,  the  motion  was  opposed  on  the  ground  that  no 
such  authority  had  been  conferred  by  statute.  But  the  allowance 
was  made  ;  King,  President,  observing  :  "  On  general  principles, 
independent  of  the  statute,  I  am  convinced  that  the  husband, 
plaintiff  or  defendant,  is  obliged  to  pay  the  expenses  incurred  by 
his  wife  in  prosecuting  or  defending  a  divorce ;  and  certainly  he 
is  so  obliged  when,  as  here,  she  has, established  her  claim  to  it. 
It  is  an  incidental  authority  to  the  power  given  this  court  to  de- 
cree a  divorce.  Without  it,  in  many  cases,  the  wife  being  in 
poverty  must  fail  in  a  just  suit  instituted  by  her,  or  be  defeated 
in  an  unjust  one  prosecuted  by  her  husband  against  her."  ^  And 
this  doctrine,  including  the  ordering  of  temporary  alimony,  is 
fully  approved  in  this  State.* 

§  400.  Farther  of  the  Principle.  —  The  principle  is,  we  have 
seen,^  that  the  wife's  right  to  alimony  pendente  lite  and  to  suit- 
money  grows  out  of  the  nature  of  the  proceeding.  It  can,  there- 
fore, make  no  difference,  whether  the  court  is  of  law  or  of  equity ; 


I  Parsons  v.  Parsons,  0  N.  H.  809, 819 ; 
Quincy  v.  Quincy,  10  N.  H.  272 ;  Whipp 
V,  Whipp,  64  N.  H.  680.  In  another 
New  Hampshire  case,  it  was,  howeyer, 
obseryed  by  Eastman,  J.:  "Under  our 
statutes  fixing  the  causes  and  prescribing 
the  proceedings  for  divorce,  it  has  not 
been  the  practice  of  the  court  to  allow 
costs,  as  such,  to  either  party,  except 
partially  in  some  instances  by  interlocu- 
tory orders.  If  the  wife  is  the  libellant, 
and  prevails,  her  expenses  are  usually 


considered  in  awarding  her  alimony." 
Morris  v.  Palmer,  39  N.  H.  123, 128. 

>  Shelton  v.  Pendleton,  18  Conn.  417, 
421. 

«  Mellzet  V.  Mellzet,  1  Parsons,  77,  78. 
And  see  Butler  v,  Butler,  ib.  320. 

*  Graves  v.  Cole,  7  Harris,  Pa.  171  ; 
Waldron  v.  Waldron,  6  Smith,  Pa.  231 ; 
Groves's  Appeal,  18  Smith,  Pa.  143; 
Banes  v.  Banes,  8  Philad.  260. 

•  Ante,  S  360,  874,  884-386, 396. 
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bat,  as  with  \n  the  eqnitjr  tribunals  haire  oftener  this  jorisdletion 
than  the  other,  the  question  has  more  frequently  arisen  in  them. 
Indeed,  seldom  do  legal  rights  depend  on  the  jadieatoiy  to  which 
a  statute  has  given  the  authoirity ;  for  what  is  lawful  and  jost 
before  one  bench  of  judges  must  be  so  equally 'before  another. 
In  Georgia,  for  example,  the  tribunal  0it»  in  divorce  causes  as  a 
court  of  law,  not  of  equity ;  yet  it  deals  with  these  questions 
precisely  as  they  are  dealt  with  by  equity  courts  when  exercising 
the  same  statutory  jurisdiction.  Said  Nisbet,  J.,  in  a  luminous 
opinion :  ^^  Alimony  pendente  lite  is  a  oommon-law  right  It  was 
an  established  right  in  England  when  we  adopted  the  common 
law.  It  is  no  less  a  common-law  right  because  it  grew  up  under 
the  usages  of  the  ecclesiastical  court.  What  becomes  of  that 
right  in  Georgia?  The  common  law  which  guarantees  it  has  not 
been  repealed.  It  is  suited  to  our  condition,  and  in  harmony 
with  our  institutions.  We  have  no  ecclesiastical  court.  The 
jurisdiction,  which  in  England  belonged  to  that  court,  has  been 
transferred  here  by  statute  to  the  superior  courts,  and  the  man- 
ner of  exercising  it  pointed  out.  Upon  the  subject  of  temporary 
alimony^  however,  our  statutes  are  silent.  Under  this  state  df 
the  &cts9 1  repeat  the  question.  What  becomes  of  the  right  ?  Is 
it  a  right  without  a  remedy  ?  Or  rather,  are  not  the  superior 
courts  bound  to  enforce  it  as  much  as  any  other  provision  of  the 
common  law  ?  By  transferring  the  jurisdiction  over  divorces  to 
those  courts,  was  it  not  the  intention  of  the  legislature  that  that 
jurisdiction  should  be  exercised,  except  so  far  as  the  manner  of 
its  exercise  is  specially  prescribed,  and  except  so  far  as  the  com- 
mon law  is  in  conflict  with  the  laws  of  G-eorgia  and  the  genius 
of  her  institutions,  aecording  to  the  common  law  ?  We  think  it 
was;  and  that,  with  the  power  to  grant  divorces,  passed  the 
power  to  enforce  the  common  law  which  gives  the  wife  temporary 
alimony.  This  conclusion  becomes  irresistible  when  we  reflect, 
that,  if  the  superior  court  cannot  make  the  provision,  it  cannot 
be  made  at  all.'*  * 

§401.  Advantages  to  the  Susband :  — 

In  General  —  In  some  circumstances,  especially  where  the  hus- 
band is  the  guilty  party,  the  exercise  of  this  jurisdiction  is  for  his 
advantage.    Thus,  — 

ZdabUitles  where  no  AUowanoe  to  "Wife.  —  While  a  divorce  suit 

1  McG«e  V.  McGee,  10  Ga.  477, 4S&    And  8«e  Vol.  L  i  80. 
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is  pending,  if  no  allowance  therein  is  made  to  the  wife,  the  bus* 
band  is  liable  at  the  common  law  for  necessaries  furnished  her, 
the  same  as  though  there  were  no  litigation  in  progress.^  And  if 
she  is  suing  him  for  a  divarce  on  the  ground  of  his  desertion,  and 
offei-s  in  good  faith  to  renew  the  cohabitation ;  then,  should  he 
decline^  her  proposal  will  be  eonstrued  to  include  the.  withdrawal 
of  the  suit ;  and  one  who  supplies  her  with  necessaries  can 
recover  the  pay  of  him  on  the  basis  of  this  transaction,  without 
opening  the  question  of  the  original  alleged  desertion.^  What 
are  his  liabilities  for  counsel  fees  and  other  expenses  in  the  suit 
we  have  already  seen.^    Now,  — 

Ordered  and  paid.  —  As  to  necessaries,  if  an  order  for  temporary 
alimony  has  been  made  in  the  suit  and  the  husband  has  regulariy 
paid  it,  he  is  relieved  from  all  further  responsibility,  whether  the 
amount  was  adequate  to  the  wife's  needs  or  not.^  So  that,  in  a 
divorce  case,  where  the  conduct  of  the  wife  had  been  bad.  Lord 
Stowell  observed :  *^  Under  all  these  circumstances,  where  enor* 
mous  expenses  are  thrown  upon  the  husband  in  every  mode  to 
which  female  extravagance  can  apply  itself,  if  the  court  did  not 
feel  that  by  ordering  aUmony  it  was  most  consulting  the  protec- 
tion of  the  husband,  it  would  hardly  be  disposed  to  allot  anj 
alimony  at  all.  Under  all  considerations,  however,  the  coiirt 
allots  the  sum  of  200Z.  per  annum  in  addition  to  the  sum  of  200L 
per  annum  pin  money."  ^  But  if  a  debt  was  properly  contracted 
during  the  pendency  of  the  suit,  prior  to  the  decree  for  temporary 
alimony,  he  would  be  compellable  to  discharge  it,  though  the 
decree  should  direct  the  alimony  to  commence  from  an  earlier 
date ;  for  the  rights  of  third  persons,  already  accrued,  cannot 

^  Keegan  v.  Smith,  5  B.  &  C.  875;  it  in  the  diyorce  toit,  there  ia  a  judiciaL 

Sykes  v.  HaUtead,  1  Sandf.  483 ;  Dowe  passing  upon  the  question  of  its  suffl- 

V.  Smith,  11  AHen,  107 ;  Johnston  v.  Allen,  ciency,  and  no  court  will  allow  it  to  be 

80  How.  Pr.  606.    See  Catlin  v.  Martin,  litigated  oyer  again  before  a  jury  in  a  suit 

OQ  N.  Y.  898.  for  necessaries.    Bat  the  mere  voluntary 

*  Cuxmiogham  v.  Irwin^  7  8.  &  R.  247.  proTision  will  not  protect  the  husband, 

*  Ante,  §  887  a  et  aeq.  miless  eiAer  H  is  adequate  in  fact,  or  is 

*  Willson  V,  Smyth,  1  B.  fr  Ad.  801 ;  accepted  by  the  wife  as  such.  Vol.  L 
Bennett  v.  OTallon,  2  Missow  69 ;  Critten-  §  679,  660 ;  HodgkiDson  v.  Fletcher,  4 
den  V.  Schermerbom^  89  Mich.  661 ;  Hare  v.  Camp.  70 ;  WiIIbod  v.  Smyth,  1  B.  &  Ad. 
Gibson,  82  Ohio  State,  88 ;  Gordon  v.  Sem-  801 ;  Baker  v.  Barney,  8  Johns.  72 ;  Fen* 
pilU  Mor.  Diet  1  App.  (H.  &  W.  No.  4)  10.  ner  «.  Lewis,  10  Johns.  88. 

This  sort  of  case  differs  from  a  Toluntaiy         *  Brisco  v.  Brisco,  2  Bag.  Con.  190, 
provision  made  by  a  husband  for  his  wife    202.>    And  see  1  Fras.  Dom.  Bel.  441. 
living  apart  from  him.    Where  the  order 
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be  taken  away  by  proceedings  to  which  they  are  not  parties.^ 
So,— 

Not  paid.  —  Alimony  ordered,  but  not  paid,  will  furnish  the 
husband  no  protection.'  And  where,  in  consequence  of  his 
neglect  to  pa}^  he  has  been  compelled  to  discharge  debts  con- 
tracted by  her,  his  only  remedy  is  to  apply  for  a  reduction  of  the 
alimony.* 

II.    The  Marriage  whence  the  Temporary  Alimony  and  Suit-money 

proceed* 

§  402.  Doctrine  defined.  —  The  validity  of  the  marriage  is  not 
material.  Whether  the  suit  is  for  separation,  dissolution,  or 
nullity,  the  marriage  is  sufficient  in  justification  of  an  order  for 
temporary  alimony  and  suit-money  when,  and  only  when,  it  has 
been  practically  followed  by  the  adjustment,  between  the  parties, 
of  their  property  relations  on  the  basis  of  its  being  good. 

"Why? —  The  foregoing  discussions  demonstrate,  that  any  such 
marriage  presents  the  question  of  the  need  and  justice  of  this  pro- 
vision, and  no  other  does.  If,  for  example,  the  woman's  ante- 
nuptial money  has  practically  vested  in  the  man  and  is  in  his 
pocket,  so  that  without  the  order  of  the  court  she  can  obtain  con- 
trol of  none  of  it,  her  claim  to  what  will  enable  her  to  live  and 
carry  on  the  litigation  is  no  less  when  she  expects  it  to  revert  in 
her  by  the  final  decree,  than  when  she  does  not.  On  this  sub- 
ject, there  have  been  some  judicial  blunderings,  but  for  which  no 
further  discussion  of  this  particular  question  would  be  required. 
Of  course,  — 

Marriage  essential.  —  There  must,  as  already  seen,*  be  a  fact  of 
marriage,  or  some  sort  of  entering  upon  the  marital  relation,^ 
admitted  or  proved,  as  foundation  for  the  order ;  ^  because  such 

1  Keegan  v.  Smith,  5  B.  &  C.  876 ;  2  >  DeBlaquiere  v.  De  Blaqniere,  3  Hag. 

Bright  Hu8.   &  Wife,    10;    Mitchell  v,  Ec.  822,  6  Eng.  Ec.  126,  128.    And  see 

Treanor,  11  Ga.  824;  Dowe  v.  Smith,  11  post,  §  426,  420-434;  Hancock  v,  Mer- 

Allen,  107.  rick,  10  Cush.  41. 

>  Hunt  V.  De  Blaquiere,  5  Bug.  560 ;  ^  Ante,  §  886. 

Keegan  v.  Smith,  supra.    The  same  rule  *  Vreeland  o.  Vreeland,  8  C.  £.  Green, 

applies  where  an  allowance  made  in  a  43. 

deed  of  separation  is  not  paid.    Nurse  v.  *  Wagner  v.  Wagner,  6  Misso.  Ap. 

Craig,  2  New  Rep.  148 ;  Burrett  v.  Booty,  578. 
8  Taunt.  343;  Miller  v.  Miller,  Sazton, 
386,892. 
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marriage  (not  necessarily  a  valid  one)  is  an  essential  part^  ordi- 
narily sufficient  alone»  of  the  showing  that  the  property  relations 
of  the  parties  have  been  adjusted  on  the  marital  basis.     Now,  — 

Void  Marriage.  —  In  reason,  and  on  the  better  authorities,  it  is  im- 
material that  the  marriage  is  void,  and  that  the  object  of  the  pro- 
ceeding is  to  procure  a  judicial  declaration  of  its  nullity.  Thus,  in 
a  man's  suit  for  this  purpose,  his  allegation  being  that  the  woman 
had  a  former  husband  living  when  his  marriage  withher  was  cele- 
brated, she  was  awarded  olimoTiy  pendente  lite  and  suit-money.  So 
adjudged  Sir  George  Lee  in  the  ecclesiastical  court ;  yet  his  reason- 
ing, though  adequate  and  conclusive,  is  in  part  superfluous, 
therefore  not,  on  the  whole,  practically  quite  the  best  which  the 
case  would  allow.  He  said :  ^^  The  man  by  his  suit  admitted  that 
he  was  married  to  her  de  facto  ;  and  it  was  alleged  and  not  denied 
that  he  had  lived  with  her  as  his  wife  for  many  years,  and  had 
eight  children  by  her  ;  and,  under  that  marriage^  he  had  a  rights 
jure  mariti^  to  possess  himself  of  whatever  she  had^  and  must  be 
supposed  to  have  done  «o,  and  consequently  she  could  have  no  money 
of  her  own  to  defend  herself  against  his  suit.  I  must  presume,  till 
the  contrary  appears  in  evidence,  that  she  was  his  wife  de  jure^  as 
well  as  de  facto  ;  for  otherwise  she  must  be  guilty  of  bigamy,  and 
is  a  felon  ;  but  the  law  presumes,  on  the  contrary,  everybody  to 
be  innocent  till  they  are  proved  guilty."  ^  The  force  of  the 
proposition,  that  the  parties  had  adjusted  their  property  relations 
by  the  law  of  husband  and  wife,  ought  not  to  be  less  because  of 
the  correct  legal  proposition  following  as  to  the  presumption  of 
the  marriage  being  valid,  —  a  circumstance  properly  enough 
occurring  to  the  judicial  mind,  yet  quite  irrelevant  to  the  question. 
Yet  practically,  as  most  minds  are  constituted,  such  irrelevant 
matter  does  prove  damaging  to  the  argument.  Still  the  practice 
here  indicated  has  prevailed  ever  since  this  decision  was  made, 
and  it  applies  both  to  temporary  alimony  and  to  money  to  defray 
the  wife's  expenses  in  the  cause.^  This  is  so  even  though  it  is 
alleged  that  the  marriage  was  brought  about  by  the  fraudulent 
practices  of  the  supposed  wife,  and  though  the  costs  of  the  suit 
may  ultimately  be  awarded  against  her.^    Still,  — 

I  Bird  V.  Bird,  1  Lee,  206,  211,  5  Eng.  Vroom  v.  Marsh,  2  Stew.  Ch.  16 ;  Kline 

Ec.  866.  V.  Kline,  1  Philad.  883.    And  Bee  Griffin 

s  MUes  o.  Chilton,  1  Rob.  Ec.  684, 693;  v.  Griffin,  47  N.  Y.  134 ;  WelU  v.  Wells,  3 

Korth  p.  North,  1  Barb.  Ch.  241 ;  Vande-  Swab.  &  T.  698. 
grift  V.  Vandegrift,   8   Stew.   Ch.  76;         *  ForUmouth  v,  Portsmouth,  8  Add. 
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§  408.  wife  Msartlxig  Bfarrlage  Told*  -^  The  books  present  some 
instances,  wherein  judges,  either  not  carrying  in  their  minds  the 
principle  on  which  this  sort  of  provision  is  accorded,  or  proceeding 
on  statutes  not  quite  harmonious  with  the  unwritten  rule,  have 
declared  or  even  held,  that,  arising  out  of  marriage,  it  cannot  be 
given  a  wife  who  asserts  the  marriage  in  controversy  to  be  void.^ 
But  we  have  seen,  that,  instead  of  this,  it  comes  from  the  prac- 
tical property-relations  of  the  parties  ;  so  that  a  defect  which  baa 
not  prevented  the  relation  as  to  property  which  marriage  creates 
from  practioaUy  transpiring,  should  be  deemed  no  impediment  to 
this  provision  for  the  wife.  Her  asserting  the  truth,  where  the 
£acts  are  so,  is  to  allege  nothing  against  her  own  right ;  and,  by 
juat  doctrine,  the  right  should  not  be  taken  from  her.^  Still 
there  are  in  New  York  cases  which  overlook  these  obvious  propo- 
sitions. It  has  even  been  held  there,  that  a  wife  suing  for  nullity 
on  the  ground  of  the  husband's  impotence  cannot  have  this  allow- 
ance*' On  the  other  hand,  it  has  been  adjudged  that  she  can.^ 
These  were  decisions  not  from  the  highest  tribunal.  There  are 
other  New  York  cases  going  far  to  deny  the  wife's  claim  to  the  sup- 
port we  are  considering,  except  where  the  marriage  is  actually  or 
presumptively  free  from  any  annulling  defect.  But  the  author 
is  inclined  to  the  opinion,  that  whatever  is  peculiar  in  the  New 
York  doctrine  has  been  deduced  from  the  terms  of  the  statutes,^ 
Surely  no  court,  but  for  a  statute,  would  hold,  as  we  have  seen 
some  in  New  York  do,  that  a  marriage  only  canonically  voidable, 
as  for  impotence, — good,  therefore,  for  every  purpose  until  the 
sentence  is  rendered  which  avoids  it,  —  will  not  sustain  tempo- 
rary alimony  and  suit-money.    Still,  — 

Mere  holding  oat. — If  the  parties,  to  accomplish  some  end  other 
than  real  matrimony,  had  simply  held  themselves  out  as  hQ»* 

Ec.  d3,  2  Eng.  Ec.  428.    The  Georgia.  »  Griffin  ».  Griffin,  47  N.  Y.  134,  136 ; 
court  decided  the  other  way  in  Roieberrj  North  v.  North,  1  Barb.  Ch.  241. 
V.  Roseberry,  17  Ga.  139;  but,  in  the  >  Cray  v.  Cray,  5  Stew.  Ch.  25. 
subsequent  case  of  Frith  v.  Frith,  18  Ga.  '  Bartlett   v.  Bartlett,    Clarke,  460 ; 
273,  the  judge  said  the  court  "  went  too  Bloodgood  v.  Bloodgood,  50  How.  Pr.  42. 
far  **  in  the  former,  and  I  presume  it  Is  ^  Allen  t>,  Allen,  59  How.  Fr.  27. 
intended  to  be  thereby  overruled.    In-  *  The  before-cited  cases;    Collins  v. 
deed  Frith  v.  Frith  directly  decides,  that,  Collins,  71  N.  Y.  269,  10  Hun,  272 ;  Ken- 
when  the  husband  seeks  a  decree  of  nulli-  nedy  v.  Kennedy^  78  N.  Y.  309,  372 ; 
ty  against  the  wife  on  the  ground  of  the  Kinzey  v.  Kinzey,  7  Daly,  460 ;  AppletOB 
marriage  haying  been  brought  about  by  v,  Warner,  61  Barb.  270. 
her  fraud,  she  may  have  temporary  ali- 
mony. 
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band  and  wife,  not  deeming  themselves  to  be  really  such,  how- 
ever a  form  of  marriage  had  been  gone  through  with,  and  their 
mutual  property  relations  remained  those  of  unmarried  persons, 
the  reasons  for  this  interposition  in  the  woman's  favor  would 
not  exist,  and  it  should  not  be  accorded.^ 

§  404.  Woman  alleging  and  Mxa  denying  Sffarrlage.  —  In  New 
York,  a  wife  brought  her  bill  for  divorce  from  bed  and  board  for 
the  husband's  cruelty,  alleging  a  marriage  in  time  and  place,  and 
swore  to  it.  He,  in  his  sworn  answer,  denied  the  marriage,  but 
not  the  cohabitation.  Thereupon  Vice-chancellor  McCofin  or- 
dered temporary  alimony  and  suit-money,  observing :  ^^  A  novel 
question  is  presented  here.  Although  the  defendant  denies  a 
marriage  defaeto^  he  has  not  denied  the  cohabitation,  or  living 
together,  nor  the  great  cruelty  set  forth  in  the  bill.  At  this 
stage  of  the  suit,  I  do  not  think  the  plea  sufficient  to  prevent  the 
granting  of  the  application.  In  Smyth  v.  Smyth,  2  Addams, 
254,  the  court  in  effect  granted  temporary  alimony,  where  in 
point  of  form  it  could  not  allot  it  to  the  wife  until  the  fact  of 
marriage  was  either  proved  or  confessed  by  the  husband."  ^ 

1  Browne   o.  Bums,  6  Scotch  Sess.  saM  church,  a  ceremony  was  performed  to 

Caa.  2d  ser.  1288 ;  Campbell  v,  Sassen,  2  unite  the  pUmtiff  and  defendant  in  what 

Wils.  &  S.  SOO.  ia  known  at  b«ic1i  plural  or  celestial  mai^ 

*  Smith  V,  Smith,    1  Edw.  Ch.  265.  riage."    The  statutes  of  the  territory  had 

Mormon  DlToroe  Case. — ^The  case  of  Ann  empowered  the   church  "to   solemnize 

Eliza  Toung  v.  Brlgham  Young,  the  latter  marriage."     Here,  then,  was  a  fact  of 

being  the  late  Mormon  leader,  and  the  for-  marriage.    Assuming  the  parties  capable 

mer  bein^  one  of  his  numerous  wiyes,  of  entering  Into  it,  was  it  good  1    Vol.  L 

lemembered  as  haying  made  a  good  deal  {  226  a.    But  the  defendant  proceeded 

«f  public  noise,  was  a  little  like  this.    U  to  set  up  in  hii  answer,  that,  when  this 

was  a  divorce  suit  on  the  ground  of  cruelty  marriage  was  celebrated,  he  had  living  a 

and  neglect    She  alleged  simply  a  mar*  former  wife  and  she  a  former  husband, 

riage  in  time  and  place,  cohabitation«fol-  undivoroed.     As  these    were  probably 

lowing,  and  then  the  breach,  as  in  any  Mormon  marriages,  were  they,  if  ihej 

ordinary  diyoroe  libel.    Here,  excepting  were  had,  and  were  first  marriages,  goodi 

the  undisputed  faculties  and  her  needs,  Vol.  I.  %  225  a.   Not  any  thing  of  this  spe- 

were  all  the  elements  ever  required  for  eial  matter  of  defence  was  admitted  by 

an  order  of  temporary  alimony  and  suit-  the  plaintiff.    If  this  defence  should  be 

money.    He,  in  his  answer,  made  the  established  in  proof,  she  could  probably 

unique  admission  of  a  fact  of  marriage,  have  no  permanent  alimony.     But  on 

that,  at  a  time  and  place,  the  parties  were  the  question  of  temporaiy  alimony  and 

**  members  of  the  Church  of  Jesus  Christ  suit-money,  the  case  was  the  ordinary 

of  Latter-day  Saints,  and  that  it  was  a  one,  wherein  the  defendant  sets  up  special 

doctrine  and  belief  of  said  Church  that  matter  in  denial  of  the  validity  of  an  ad- 

raembers  thereof  might  rightfully  enter  mitted  fact  of  marriage.    There  was  a 

into  plural  or  celestial  marriage.    And,  great  deal  of  litigation  in  this  case,  and 

. . .  inaccordance  with  and  pursuant  to  the  I  do  not  remember  to  have  heard  how  it 

said  doctrines,  customs,  and  belief  of  the  ended.    I  have  before  me  a  pamphlet 
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Court  reoommending  Allowance.  —  In  Smyth  v,  Smyth,  thus  re- 
ferred to,  the  'facts  were,  that  the  libel  as  reformed  was  admitted 
on  the  day  immediately  preceding  a  long  vacation ;  and  the  court, 
being  asked  for  alimony,  said  the  allotment  could  not  be  made  in 
form,  because  neither  the  marriage  had  been  shown,  nor  the  hus- 
band's faculties  established;  yet  recommended  the  husband  in 
effect  to  aliment  the  wife,  in  proportion  to  his  means,  during  this 
vacation,  ^^  intimating,  that  it  should  take  this  into  the  account, 
when,  in  the  progress  of  the  suit,  Blimonj  pendente  lite  came  to 
be  regularly  allotted,  if  its  recommendation  were  not  complied 
with."  ^  In  a  later  case  of  the  like  sort,  the  husband  objected  to 
so  large  a  sum  as  the  court  proposed,  and  offered  a  smaller. 
**  But,"  continues  the  report,  "  the  court  considered  it  too  little, 
advised  compliance  with  its  recommendation,  and  strongly  inti- 
mated, that,  in  the  event  of  non-compliance,  the  husband  would 
have  reason  to  repent  it  when  the  formal  allotment  of  alimony 
pendente  lite  came  before  the  court  after  the  long  vacation."  ^ 

III.    When  the   Temporary  Alimony   and  Suit-money  will  he 

granted, 

§  405.  Doctrine  defined. — The  doctrine  of  this  sub- title  is,  that, 
on  an  adequate  marriage,  the  wife's  needs,  the  faculties  of  the 
husband,^  and  ^  prima  facie  cause  of  action  or  defence  appearing, 
the  court  will  ordinarily,  but  not  necessarily  as  of  course,  grant 

opinion  wherein  the  Supreme  Court,  by  duty  of  the  tribunal  to  decide  these 
McKean,  C.  J.,  allows  temporary  alimony  questions  without  proper  argument,  which 
and  suit-money.  From  it  I  hare  taken  could  be  had  only  from  lawyers  who 
the  above  facts.  Certainly  the  order  were  paid?  There  were,  at  the  time, 
was  justifiable  within  the  precedents,  opiaions  pronounced,  alike  in  the  popular 
even  perhaps  the  New  York  ones ;  at  all  journals  and  in  the  legal  ones,  by  writers 
events,  within  the  general  English  and  who  knew  nothing  of  the  real  case,  ad- 
American  doctrine;  assuming  the  court  verse  to  any  possible  claim,  even  fortero- 
to  have  been  satisfied  of  the  good  faith  of  porary  alimony  or  suit-money,  which  the 
the  application  for  divorce.  A  fact  of  mar-  plaintiff  would  have  upon  her  illustrious 
riage  appeared ;  and  the  woman,  relying  husband. 

upon  it,  neither  alleged  nor  admitted  its  in-         ^  Smyth  v.  Smyth,  2  Add.  Ec.  26i,  2 

validity  or  insufficiency.     And  all  the  Eng.  Ec.  203.    See  observations  of  Dr. 

consequences  of  valid  marriage  had  tran-  Lushington  on  this  case,  in  Biiles  v,  Chil- 

spired.    There  were,  in  the  case,  besides  ton,  1  Rob.  Ec.  684,  608.    See  also  Du- 

tbe  facts  to  be  determined,  nice  questions  rant  v.  Durant,  1  Hag.  Ec.  628,  8  Eng. 

of  law,  some  of  which  were  novel.    The  Ec.  281 ;  Eraser  v.  Eraser,  Poynter  Mar. 

court   could   not    reject  the  plaintifiTs  &  Div.  248,  note, 
prayer  without  passing  upon  them.    To         *  Mitchell  v.  Mitchell,  1  Spinks,  102. 
say  nothing  of  her  claims,  was  it  the        '  Post,  §  446,  et  seq. 
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the  allowance ;  proceeding  herein  upon  its  judicial  discretion,  as 
prompted  by  all  the  facts  and  surroundings.     Thus,  — 

§  406.  Jadioial  Discretion.  —  The  ad  interim  alimony  and  money 
for  the  suit  expenses  are  given,  not  as  of  strict  right  in  the  wife, 
but  of  sound  discretion  in  the  court.^  Yet  the  discretion  is  judi- 
cial, not  arbitrary.*  When  exercised  fairly  and  without  abuse 
by  the  trial  court,  it  will  not  ordinarily  be  interfered  with  on 
appeal.  Yet  it  will  be  where  substantial  rights  have  been  im- 
paired, —  a  doctrine  the  precise  limits  of  which  in  our  States  are 
not  quite  uniform.*  What  is  a  judicial  discretion  we  saw  in  an- 
other connection.*    Therefore,  — 

Almost  of  Course.  —  When  the  application  is  brought  within 
the  principles  ordinarily  recognized  as  entitling  the  wife  to  an 
allowance,  it  is  given  pretty  much  as  of  course,  and  usually  with- 
out inquiry  into  the  merits  of  the  cause.*    For  example,  — 

Husband's  Denial  —  Verdict  —  It  is  no  objection  to  the  allow- 
ance that  the  husband  denies  under  oath  what  the  wife  alleges. 
To  ascertain  on  which  side  is  the  truth  is  the  very  question  in 
issue.^  Even  after  a  verdict  against  the  wife,  while  yet  the  cause 
has  not  progressed  to  its  final  hearing,^  or  against  the  alleged 
paramour  in  an  action  of  criminal  conversation  brought  by  the 
husband,^  this  allowance  may  continue.     But — 

"Wife's  Prima-faoie  Case  meritorious.  —  The  pleadings  which  the 
wife  herself  presents  must  show  merits.^    If,  for  example,  she  is 


1  Jones  V.  Jones,  2  Barb.  Ch.  146; 
Mix  v.  Mix,  1  Johns.  Ch.  108;  1  Fras. 
Doro.  Rel.  441;  Swearingen  v.  Swear- 
ingen,  10  Ga.  265 ;  Dicken  v.  Dicken,  38 
Ga.  663;  Markers.  Marker,  8  Stock.  256; 
Hill  v.  Hill,  4?  Ga.  332. 

>  Cooke  V.  Cooke,  2  Phillim.  40, 1  Eng. 
Ec.  178. 

*  Besore  v.  Besore,  40  Ga.  878 ;  Carl- 
ton V.  Carlton,  44  Ga.  216;  Hecht  u. 
Hecht,  28  Ark.  02;  DeLlamosas  v.  De- 
Llamosas,  62  N.  Y.  618 ;  Kennedy  v.  Ken- 
nedy, 73  N.  Y.  360 ;  Haines  v.  Haines,  85 
Mich.  138;  Jenkins  v.  Jenkins,  01  111. 
167;  Newman  v.  Newman,  60  111.  167; 
Lapham  r.  Lapham,  40  "Mich.  527 ;  Wil- 
liams V.  Williams,  20  Wis.  517. 

*  Vol.  I.  §  830. 

*  Wright  V,  Wright,  1  Edw.  Ch.  62; 
Jones  V.  Jones,  supra ;  Hammond  v.  Ham- 
mond, Clarke,  151 ;  Methyin  v.  Methvin, 
15  Gft.  07;  Daiger  v,  Daiger,  2  Md.  Ch. 


335;  Coles  v.  Coles,  2  Md.  Ch.  341 ;  Li- 
shey  V.  Lishey,  2  Tenn.  Ch.  1 ;  Kelly  v, 
Kelly,  4  Swab.  &  T.  227  ;  Marker  v. 
Marker,  supra. 

•  McGee  v.  McGee,  10  Ga.  477,  480; 
Hammond  t*.  Hammond,  supra. 

7  D'Oyley  v.  D'Oyley,  4  Swab.  &  T. 
226;  Wells  v.  Wells,  3  Swab.  &  T.  542; 
Stanford  u.  Stanford,  1  Edw.  Ch.  317; 
Germond  v.  Germond,  1  Paige,  SB ;  Nob- 
lett  V.  Noblett,  Law  Rep.  1  P.  &  M.  651. 

8  Williams  v.  Williams,  3  Barb.  Ch. 
628. 

•  Worden  v.  Worden,  8  Edw.  Ch.  887; 
Ballentine  v.  Ballcntine,  1  Ilalst.  Ch. 
471 ;  Jones  v.  Jones,  supra ;  Browne  v. 
Bums,  5  Scotch  Sess.  Cas.  2d  ser.  1288 ; 
Krause  v.  Krause,  23  Wis.  354 ;  Boubon 
V,  Boubon,  3  Rob.  N.  Y.  715;  Walling  v. 
Walling,  1  C.  E.  Green,  380 ;  Weishaupt 
V.  Weishaupt,  27  Wis.  621.  See  post, 
§423. 
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plaintiff,  she  must  allege  a  euffioieut  cause  for  the  divoroe  sought^ 
The  rule  in  the  New  York  Court  of  Chaneery  was,  that,  where 
her  bill  is  ib  form  or  substance  sufficiently  defective  to  be  bad 
on  demurrer, — as,  where  she  sues  in  her  own  name  when  sha 
should  sue  by  her  next  friend,  —  she  cannot  have  the  allowance.' 
But,  in  reason,  this  doctrine  ought  to  find  some  qualification ; 
for,  if  the  defect  is  a  mere  formal  one  and  amendable,  or  if  the 
question  is  a  nice  one  of  law  requiring  aigument  and  ddiberation, 
the  just  grounds  for  rejecting  the  application  do  not  exist.  And, 
in  Michigan,  where  ihQ  husband  answered  the  wife's  bill  without 
demurring,  the  coiurt,  on  this  application,  would  not  look  into  its 
sufficiency.^  Where  the  wife  is  defendant  and  admits  the  allega- 
tions, she  can  have  no  claim  to  temporary  alimony  or  suit- 
money.* 

Jnrisdiotion.  —  The  pendency  of  a  plea  to  the  jurisdiction  does 
not  take  from  the  court  the  power  to  make  this  allowance  to  the 
wife.*  Yet,  in  a  New  York  case,  where  the  husband  had  de- 
murred to  the  wife's  bill  on  this  ground,  the  judge  said  he  would 
not  order  him  tx>  pay  her  a  sum  for  carrying  on  the  suit  until  this 
question  was  settled.  But,  it  further  appearing  that,  if  the  bill 
should  not  be  sustained  as  for  divoroe,  the  court  would  still  have 
authority  under  it  to  provide  for  the  support  of  the  wife  and  chil- 
dren out  of  the  husband's  estate,  pursuant  to  a  statutory  pro- 
vision, ixd  interim  alimony  was  gi*anted.^ 

Drunkenness,  —  in  the  wife,  will  not  disqualify  her  to  have  suit- 
money  and  temporary  alimony.  But  the  court,  on  giving  the 
alimony,  will  take  care  that  it  be  not  misapplied.^ 

§  406  a.  Varyins  from  Rules.  —  In  reason,  as  the  granting  of 
this  allowance  is  in  the  discretion  of  the  court,  it  may  act  or 
refuse  action  contrary  to  its  general  rules,  whenever  the  special 

I  Ward  V.  Ward,  1  Tenn.  Cb.  262;  648.    And  fee  ante,  1 402.    But  see,  aa 

Kennedy  v,  Kennedj,  73  N.  Y.  369.  perhaps  variant  from  the  doctrine  of  the 

s  Rose  V,  Rose,  11  Paige,  166 ;  Wood  text.  Coles  v.  Coles,  2  Md.  Ch.  .341 ;  aa  in 

V.  Wood,  2  Paige,  464 ;  a.  c.  decided  on  accord  with  it.  Porter  v.  Porter,  41  Missis, 

appeal  in  the  Court  of  Errors,  8  Wend.  116 ;  Phelan  v.  Phelan,  12  Fla.  449. 
867.    The  Vice-chancellor  granted  tern-         *  ChafEee  v.  Chaffee,  14  Mich.  468 
porary    alimony,    notwithstanding    the         *  Scott  v.  Scot^  17  Ind.  309. 
husband   had   appealed   to   the    Chan-         *  Ronalds  v.  Ronalds.  Law  Rep.  8  P. 

cellor    from    an    order    altowing     th«  &  M.  269. 

auificiency  of   the   next   friend.     Rob-         *  Mix  o.  Mix,  1  Johns.  Ch.  108.    See 

ertson  v.  Robertson,    1  £dw.  Ch.  860.  Turrel  v,  Turrel,  2  Johns.  Ch.  891 ;  £x 

See  also  D' Amsmont  v,  D'Arusmont,  14  parte  King,  27  Aia.  887. 
Law  Reporter,  811,  8  West.  Law  J«ur.        '  Saunders  v.  Saunders^  2  Edw.Ch.49L 
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circumstances  indicate  the  propriety  of  so  doing.  And  on  this 
ground  proceed  some  of  the  cases.     Thus,  — 

Wife  not  In  Gk>od  Faith. —  If  the  court  sees  that  the  suit  is  not 
being  prosecuted  or  defended  by  the  wife  in  good  faith,  but  for 
some  collateral  purpose  or  annoyance,  it  may  either  withhold  the 
allowance  altogether  or  grant  it  with  restrictions.^  Then,  on  the 
question  of  good  faith,  some  examination  into  the  merits  of 
the  case  may  become  necessary.  The  application  of  a  defending 
wife  was  denied,  where  it  appeared  that  she  was  a  prostitute  at 
the  time  of  the  marriage,  that  she  brought  it  about  by  represent- 
ing herself  to  be  chaste,  that  on  several  subsequent  occasions  she 
committed  adultery ;  and,  finally,  that  she  had  deserted  the  hus- 
band and  was  now  living  with  parties  who  were  able  and  willing 
to  support  her.  "  Formerly,"  said  Gierke,  J.,  "  it  was  usual  to 
grant  alimony  and  counsel  fees  in  all  actions  for  divorce  brought 
by  the  husband  against  his  wife ;  but  of  late  the  rule  has  been 
relaxed,  and  it  would  be  an  outrage  to  grant  an  allowance  in 
such  a  case  as  this."  ?    Still,  — 

Caution  as  to  this.  —  In  reason,  the  courts  should  apply  this  sort 
of  doctrine  with  great  caution  and  judicial  care.  To  try  a  case 
on  affidavits  in  advance  of  the  real  trial  will  entail  expense  on 
somebody,  and  it  must  be  paid.  Then,  if  the  wife  cannot  sustain 
this  burden  on  her  side,  and  the  court  will  make  no  provision  for 
her  in  respect  of  it,  she  may  be  effectually  driven  from  the  pres- 
ence of  justice  without  a  hearing.  Moreover,  and  for  reasons 
familiar  to  all  judicial  persons,  it  may  operate  greatly  to  her  dis- 
advantage to  be  compelled  to  disclose  her  case  —  her  witnesses 
and  their  testimony,  opening  the  door  to  bribery  and  to  suborna- 
tion of  perjury  on  the  other  side  —  before  the  real  contest  comes 
on.  Not  saying  that  this  should  never  be  done,  the  doing  of  it 
ought  to  be  the  rare  exception,  not  the  rule.  The  practice,  as 
to  this,  appears  not  to  be  uniform  in  our  States.     Thus,  — 

§  407.  Preliminajy  Affldavita.  —  While  generally  no  preliminary 
affidavits  are  required,^  the  New  Jersey  court  seems  in  some  cir- 
cumstances to  have  looked  into  the  case,  on  affidavits  concerning 
its  merits,  in  respect  of  ordering  alimony  pendente  lite  and  coun- 

1  Glaraer  v.  Glasaer,  1  Stew.  Oh.  82 ;         *  Kock  v.  Kock,  42  Barb.  516,  516. 
Bogen  p.  Rngen,  4  Swab.  &  T.  82 ;  Van-         '  Ante,  §  406 ;   post,  i  408,  428; 
degrift ».  Vandcgrif t,  8  Stew.  Ch.  76,  77 ; 
ZeigenfuM  v.  ZeigenfuM,  21  Mich.  414. 
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sel  fees ;  ^  at  least,  where  the  suit  was  by  the  wife  for  separate 
maintenance.'  And  there  may  be  other  States  in  which  some- 
thing like  this  is  done.' 

Husband  a  Lnnatio.  —  There  is  a  case  wherein,  the  defending 
husband  having  been  declared  in  another  proceeding  a  lunatic, 
the  wife  was  refused  temporary  alimonj'.  Said  the  learned  chan* 
cellor :  "  The  order  implies  a  default  and  neglect  of  a  moral  obli- 
gation on  the  part  of  the  defendant.  This  ought  not  to  be 
imputed  to  a  lunatic.  The  embarrassment  in  enforcing  such  an 
order  is  also  an  objection  to  making  it."  *  There  are  grave  objec- 
tions to  following  this  doctrine.  We  have  seen  *  that  the  insanitj' 
of  a  husband  does  not  release  him  from  the  duty  to  maintiiin  bis 
wife.  She  may  charge  him  for  necessaries  as  though  he  were 
sane.  There  is  no  resisting  the  legal  consequence ;  namely^  if 
the  law  permits  an  insane  husband  to  be  sued  for  a  divorce,  de- 
fending through  his  guardian,  it,  therefore,  requires  the  guardian 
in  proper  circumstances  to  aliment  the  wife  out  of  the  ward's 
property  in  his  hands. 

"Wife  not  directing  Cause.  —  If  the  court  has  suspicion  that  the 
wife  is  not  herself  directing  her  cause,  but  that  others  are  carry- 
ing it  on  unmoved  by  her,  this  should  be  inquired  into  before  an 
order  for  temporary  alimony  is  made.® 

§  408.  Appearance  and  Issue.  —  While  the  husband  has  not  ap- 
peared to  the  wife's  suit,  there  are  no  precedents  for  making  the 
temporary  allowance.     Under  the  rules  of  the  English  Divorce 


1  Dougherty  v.  Donghertj,  4  Halst. 
Ch.  510.  See  also  Martin  v,  Martin,  4 
Halst.  Ch.  6d3;  Anthony  v,  Anthony, 
3  Stock.  70;  Marker  o.  Marker,  3  Stock. 
266. 

2  In  Vandeg^t  v,  Vandegrif t,  3  Stew. 
Ch.  76,  it  is  held  that,  on  the  husband's 
nullity  suit,  because  of  the  wife's  having 
had  a  former  husband  alive  at  the  time 
of  the  marriage,  which  allegation  she 
denies  in  her  answer,  her  application  for 
suit-money  and  temporary  alimony  will 
not  be  refuged  on  ex  parte  affidavits,  con- 
tradicting her  denials.  Said  Rimyon, 
Ch. :  "  The  complainant  insists  that  the 
affidavits  on  his  side  demonstrate  the 
truth  of  the  allegations  of  his  bill,  and 
that  the  cases  of  Ballentine  v,  Ballentlne, 
1  Halst  Ch.  471 ;  Begbie  v.  Begbie,  3 
Halst  Ch.  98;  Dougherty  v.  Dougherty, 
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4  Halst  Ch.  640;  Martin  v.  Martin,  4 
Halst  Ch.  663;  Glasser  v.  Glasser,  1 
Stew.  Ch.  22,  are  therefore  decisive  of  this 
application.  In  those  cases  the  court, 
indeed,  on* such  a  motion  as  this,  looked 
into  the  merits  of  the  application  as  dis- 
closed by  the  pleadings  and  affidavits, 
and  was  guided  in  the  exercise  of  its 
discretion  thereby.  But  those  were  aU 
suits  for  maintenance.  In  Glasser  v. 
Glasser,  wliich  was  decided  by  me,  I  was 
not  satisfied  of  the  bona  Jides  of  the  peti- 
tioner in  bringing  the  suit  None  of 
those  cases  was  for  a  divorce  a  vincufo." 
p.  77.    See  post,  §  409  and  note. 

*  Countz  V.  Countz,  30  Ark.  73;  Monk 
V.  Monk,  7  Rob.  N.  Y.  153. 

4  McEwen  v.  McEwen,  2  Stock.  286. 

•  Vol.  L  §  666. 

>  8 wearingen  v.  8 wearingen,19  Ga.  966. 
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Court,  it  is  not  given.^  In  a  North  Carolina  case,  when  the  wife 
filed  her  petition,  the  husband,  on  whom  no  service  had  been 
made,  was  present  in  court ;  and  he  objected  to  any  decree  for  ali- 
mony. It  was  held  that  such  presence  and  objecting  did  not 
make  the  cause  a  lis  pendens^  and  at  this  stage  of  it  alimony  could 
not  be  awarded.^  Indeed,  it  would  seem  to  follow  from  the  doc- 
trine which  requires  a  fact  of  marriage  and  faculties  to  be  first 
admitted  or  proved,  that  both  parties  must  be  regularly  in  court.* 
But  it  is  not  necessary  for  the  husband  to  have  made  answer  to 
the  wife's  allegations  of  the  oflfence.*  Nor,  on  general  principles, 
and  acco  ding  to  the  English  practice,  need  the  wife,  when  she  is 
defendant,  deny  her  husband's  allegations  before  she  can  have 
the  allowance.  ^^  During  the  first  year  of  my  presiding  in  this 
court,"  said  Sir  C.  Cress  well,  "  I  think  I  must  have  decided  in 
some  fifty  cases  that  a  wife,  when  she  applies  for  dMmony  pendente 
lite^  must  be  considered  as  innocent.  Those  decisions  were  in 
accordance  with  the  practice  of  the  ecclesiastical  court.  There 
was  no  appeal  from  them."  ^    But  — 

Issue  and  Verification  in  New  Tork  —  The  former  Court  of  Chan- 
cery in  New  York  would  not  order  temporary  alimony  or  suit- 
money  for  a  defending  wife,  until  by  her  answer  she  had  disclosed 
the  nature  of  her  defence.®  And,  contrary  to  the  wholesome  doc- 
trine of  our  law,  that  no  one  shall  be  denied  a  right  for  refusing 
to  criminate  himself  or  commit  perjury,  the  court  compelled  her, 
if  the  accusation  was  adultery,  to  make  oath  to  her  denial,  or 
have  neither  alimony  nor  suit-money  ;  though  for  no  other  purpose 
was  a  defendant's  answer  required  to  be  on  oath.  But  this  an- 
swer, thus  sworn  to,  was  held  to  be,  for  the  purpose  of  the  appli- 
cation, conclusive.'  Yet  since  a  wife  might  successfully  resist  the 
suit  without  denying  her  guilt,  —  as,  by  showing  her  husband  to 
be  guilty  also,  —  if  she  set  up  this  sort  of  special  defence  on  in- 
formation and  belief,  she,  of  course,  could  not  give  it  the  weight 
of  her  own  affidavit,  but  it  seems  she  must  support  it  by  affi- 

1  Tomkins  v.  TomkiM,  1  Swab.  &  T.  see  Weishaupt  v.  Weishaupt,  27  Wis. 

168.  621. 

3  Simmons  v.  Simmons,  Phillips,  N.  C.         ^  Smith  v.  Smith,  4  Swab.  &  T.  228. 
£q.  63.  ^  Lewis  v.  Lewis,  3  Johns.  Ch.  619 ; 

'  Ante,  §  404 ;  Smyth  v.  Smyth,   2  s.  p.  Allen  v.  Allen,  Hemp.  68. 
Add.  Ec.  264^  2  Eng.  £c.  293;  Holland  v.         f  Williams  v.  WilUaras,  3  Barb.  Ch. 

HoUand,  4  Houston,  86.     See  post,  §  410.  628 ;  Osgood  v.  Osgood,  2  Paige,  621 ; 

4  Tomkins  v,  Tomkins,  supra.     And  Wood    v.  Wood,   2  Paige,   108 ;   ante» 

§406. 
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davits  of  witnesses,  before  she  could  have  the  allowance.^    More- 
over, — 

§  409.  Bed  and  Board  and  Marriage  Bond,  dlfltlngniahed.  —  The 
New  York  Court  of  Chancery  distinguished  as  to  this  question, 
between  suits  for  the  dissolution  of  marriage,  and  those  for  a 
separation  from  bed  and  board.  While,  in  the  former,  the  wife 
had  her  allowance  as  of  course  if  she  duly  set  out  on  oath  aground 
of  action  or  defence  ;  in  the  latter,  if  the  parties  presented  each 
on  oath  a  good  case,  yet  on  the  whole  a  strong  impression  was 
left  in  the  mind  of  the  court  that  the  husband  was  the  one  more 
injured,  the  wife  was  not  accorded  her  allowance  unless  she  fur- 
ther satisfied  the  court  of  the  merits  of  her  cause.^  This  discrim- 
ination against  the  divorce  suit  from  bed  and  board  is  not  quite  in 
harmony  with  what  is  held  in  England,  and  generally  in  the 
other  American  States.*  The  rule  in  New  York  was  derived 
from  the  statutes.  They  required  the  wife's  suit  for  separation, 
but  not  that  for  dissolution,  to  be  brought  through  a  responsible 
person  as  her  next  friend,^  who  should  be  answerable  to  her  hus- 
band for  his  expenses  therein  if  ultimately  it  should  be  found  to 
have  been  instituted  without  sufficient  reason.  And  a  needless 
burden  would  be  cast  on  the  husband  if  compelled  to  advance 
to  the  next  friend  money  which  must  afterward  be  refunded 
with  interest.*^  Later,  the  Practice  Code  authorized  the  wife  to 
sue  in  these  cases  alone,  then  required  a  next  friend,  then  changed 
back ;  but  how  it  is  at  any  particular  time  the  practitioner  can 
best  see  for  himself.^ 

^  Osgood  V.  Osgood,  supra,  and  see  149;  Voorhies  N.  Y.  Code,  2d  ed.  §  114, 

Clark  V.  Clark,  7  Rob.  N.  Y.  284.    As  to  and  notes,  4th  ed.  p.  101.    See  also  Wood 

requiring  affidavits,  see  ante,  §  406,406  a,  v.  Wood,  8  Wend.  357.    Ohio. —  Some- 

407 ;  post,  §  423.  times  in  Ohio,  it  has  been  practised  for 

'  Bissell  t;.  Bissell,  1  Barb.  430.    And  the  wife,  on  asking  cui  interim  alimony, 

see  Worden  t^.  Worden,  3  Edw.  Ch.  387;  to  bring  in  affidavits  of  witnesses,  taken 

HoUerman  v.  Hollerman,  1  Barb.  64.  And  on  notice,  showing  a  prima  facie  case, 

compare  with  Osgood  v.  Osgood,  2  Paige,  Edwards  v.  Edwards,  Wright,  308;  Wool- 

621.    See  also  Jones  v.  Jones,  2  Barb.  Ch.  ey  v.  Wooley,  Wright,  246 ;  I^Arusmont 

146 ;  Snyder  t^.  Snyder,  3  Barb.  621,  624.  v.  IVArusmont,  8  West.  Law  Jour.  648, 

*  See  Portsmouth  v.  Portsmouth,  8  14  Law  Reporter,  311.    Page  says : "  In 

Add.  Ec.  63,  2  Eng.  Ec.  428.  Ohio,  the  application  for  temporary  ali- 

^  See  ante,  §  302-304.  'mony  is  generally  founded  on  a  motion 

^  ChanceUor  Walworth   in  Jones  v,  to  the  court    Reasonable  notice  of  the 

Jones,  supra ;  Laurie  v.  Laurie,  9  Paige,  motion  is  given  to  the  husband,  and  affl- 

234.  davits  are  presented  to  show  the  fact  of 

^  Shore  v.  Shore,  2  Sandf .  714, 8  N.  Y.  marriage,  the  separation,  the  cause  of  the 

Leg.  Obs.  166 ;  Meldora  o,  Meldora,  4  application,  and  the  condition  of  the  hus- 

Sandf .  721 ;  Thomas  v.  Thomas,  18  Barb,  band  hi  life.    These  affidavits  are  also 
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§  409  a.  .T^lthln  what  Time  —  (Altering —  DlsmlMal).  — We  have 
seen  when  it  will  be  too  early  in  the  cause  to  apply  for  this  allow- 
ance to  the  wife.^  It  will  never  be  strictly  too  late  until  the 
final  decree ;  ^  then,  unless  there  is  some  saving  of  rights  ex- 
pressed or  implied  in  the  decree,  it  will  be.^  The  court  will 
not  allow  a  cause  to  be  dismissed  in  disregard  of  the  wife's 
rights  to  the  provision  we  are  considering  ;  *  but,  if  it  is,  she  will 
lose  them,  even  though  her  petition  for  the  allowance  is  on  the 
files.^  Yet  the  order  may  be  made  even  on  the  final  hearing.®  If 
the  wife's  suit  is  dismissed  without  it,  and  she  appeals,  the  cause 
is  not  ended  and  she  may  still  have  the  allowance.^  So,  as  the 
cause  progresses,  it  may  be  increased  or  diminished.^ 


IV.   Specially  of  Suit-money. 

§  410.  Coimflel  Fees  on  Huaband'e  not  appearing.  —  As  already 
seen,^  if  a  husband  does  not  appear  to  the  wife's  suit,  but  suffers 
her  bill  to  be  taken  pro  confesso  against  him,  she  cannot  have  an 
allowance  of  money  for  her  counsel  fees.  Still,  if  she  obtains  the 
divorce,  she  may  have  a  reasonable  counsel  fee  taxed  in  her  costs, 
as  well  as  ad  interim  alimony.^®     But  — 

Wife  not  appearing.  —  If,  on  the  husband's  suit,  the  wife  suffers 
the  bill  to  be  taken  pro  confeuo  against  her,  she  is  not  entitled  to 
costs  or  suit-money,  even  though  the  bill  is  dismissed  for  want  of 
proof.  For,  as  against  her,  its  allegations  were  deemed  to  be 
true  ;  and  the  further  inquiry  was  merely  to  satisfy  the  con- 
science of  the  court  and  protect  the  public  interests.^* 


taken  upon  notice."  Page  on  Dir.  270, 
referring  to  the  aboye-cited  cases  from 
Wright,  and  to  Martin  v.  Martin,  Wright, 
104.  See  also  Slack  o.  Slack,  Dudley, 
Oa.  165;  McGee  v.  McGee,  10  Ga.  477; 
Wright  V.  Wright,  8  Texas,  168 ;  Long- 
fellow V,  Longfellow,  Clarke,  344 ;  ante, 
§  407 ;  post,  §  423,  &c. 

1  Ante,  S  408. 

3  Post,  §  424,  425. 

'  Newman  v.  Newman,  60  ni.  167. 

*■  Twisleton  o.  Twisleton,  Law  Rep. 
2  P.  &  M.  339, 1  Eng.  Rep.  260. 

•  Wilde  V,  Wilde,  2  Nev.  306 ;  McCul- 
loch  V,  Murphy,  45  111.  256 ;  Twisleton  v, 
Twisleton,  supra ;  Chestnut  v.  Chestnut, 
77  m.  346.  See  Waters  v.  Waters,  49 
Misso. 885;  Rolt  v,  Rolt,  3  Swab.  &  T.  604. 


•  Dinet  w.  Pflrshing,  86  HI.  83;  Pritch- 
ard  ».  Pritchard,  4  Abb.  N.  Cas,  298; 
Jeter  r.  Jeter,  86  Ala.  391 ;  Kirk  v.  Kirk, 
8  Scotch  Sess.  Cas.  4th  ser.  128 ;  Shy  v. 
Shy,  7  Heisk.  125.  And  see  Burgess  v. 
Burgess,  1  But.  287. 

7  Chaffee  v.  Chaffee,  14  Mich.  463. 

8  Leslie  v.  Leslie,  11  Abb.  Pr.  ir.  8. 
811 ;  Waters  v.  Waters,  49  Misso.  385 ; 
Hopkins  v.  Hopkins,  40  Wis.  462;  Coad 
V.  Coad,  40  Wis.  392 ;  WiUUms  v.  Wil- 
liams,  29  Wis.  517. 

•  Ante,  §  408,  409  a. 

i<^  Graves  v.  Graves,  2  Paige,  62.  And 
see  Letts  v,  Letts,  Law  Rep.  2  P.  &  M.  16. 

11  Perry  p.  Perry,  2  Barb.  Ch.  582. 
And  see  Grares  v.  Graves,  supra;  ante, 
t  236, 406. 
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§  411.  Principles  to  determine  the  Amount  and  Manner  of  the 
Wife^s  Allowance :  — 

Doctrine  defined.  —  Where  the  wife  has  no  funds  of  her  own, 
and  the  husband's  are  adequate,  she  is  to  have  such  sum  or  sums, 
under  the  name  of  suit-money,  or  Costs,  or  otherwise,  as  shall 
practically  reimburse  all  her  actual  expenses,  connected  with  the 
litigation.  Where  she  has  means  of  her  own,  or  the  husband's 
are  not  adequate,  the  court  should  pursue,  as  to  her  claim,  the 
course  indicated  by  the  particular  facts  and  special  equities  of  the 
individual  case.  In  reaching  this  end,  each  separate  tribunal 
must  follow  its  own  practice ;  so  that,  as  to  this,  the  procedure 
will  not  be  the  same  in  all  the  courts.     Thus,  — 

Aa  between  Agent  and  Client  —  It  was  admirably  laid  down  in 
a  Scotch  case,  that  ^^  the  taxation  of  the  accounts  must  be  as  be- 
tween agent  and  client,  with  this  material  qualification,  that  the 
agent  is  to  be  held  as  acting  without  special  instructions,  and 
therefore  liable  for  the  propriety  and  reasonableness  of  his  pro- 
ceedings." ^  And  the  same  rule  in  substance  was  announced  in 
Upper  Canada.*  This  rnle  would  not  corer  every  thing  which  a 
wife  might  have  a  fancy  to  spend,  or  spend  through  delight  in 
making  her  husband  pay  for  it,  but  every  thing  deemed  by  the 
court  reasonable.  If,  for  example,  the  wife  wantonly  and  with- 
out; probable  cause  introduces  into  her  pleadings  allegations 
which  she  cannot  prove,  this  may  be  ground  for  disallowing  her 
claim  in  part,  though  she  succeeds  in  her  suit ;  but  the  mere  fact 
of  her  having  failed  to  establish  a  particular  averment  is  not  suf- 
ficient.^ 

§  412.  In  England  —  (Party  and  Party  —  Peculiar  Principles).  — 
In  England,  the  substance  of  the  rule  just  stated  has  been  widely 
supposed,  outside  of  the  tribunals  administering  the  divorce  law, 
to  be  the  guide,  under  a  different  name.  The  taxation  of  the 
wife's  expenses  has  been  nominally  as  between  party  and  party, 
but  it  has  not  followed  the  methods  of  the  other  courts,  even  in 
England ;  while  it  has  been  still  further  from  those  of  the  Ameri- 

1  Taylor  v.  Binnie,  4  Deas  &  Ander-  Scotch  Seas.  Cas.  4th  Ber.  128 ;  Edward 

son,  314^  10  Scotch  Sess.  Cas.  18.  v.  Edward,  6  Scotch  Seas.  Cas.  4th  ser. 

>  Soules  V.  Soules,  3  Grant,  U.  0.  Ch.  1255 ;  Harding  t;.  Harding,  2  Swab.  &  T. 

113.  549;  Eeane  t;.  Eeane,  Law  Rep.  8  P.  & 

*  Soilleux  V.  Soilleuz,  1  Hag.  Con.  M.  52 ;  Ditchfield  v.  Ditchfield,  Law  Rep. 

873,  4  £ng.  Ec.  434.    And  see  Dorscy  v.  1  P.  &  M.  72^;  Wilson  9.  Wilson,  Law 

Goodenow,  Wright,  120 ;  Eirk  v.  Kirk,  3  Rep.  2  P.  &  M.  435. 
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can  tribunals.  But  in  a  case  decided  in  1878,  already  stated,^  a 
legal  gentleman  whom  the  wife  had  emplo}'ed,  finding  his  costs 
against  the  husband  taxed  in  the  Divorce  €ourt  on  a  principle 
other  than  as  between  party  and  solicitor,  sued  the  husband  at 
common  law  for  the  rejected  items  as  for  necessaries  furnished 
the  wife,  and  recovered.^  The  Divorce  Court  has  followed,  in 
giving  the  wife  her  costs,  the  former  practice  of  the  ecclesiastical 
courts  as  far  as  ascertainable.  '^  I  am  informed,''  said  Cresswell, 
J.,  **  that  the  principle  of  taxation  in  those  courts  was  as  between 
party  and  party  ;  but  that  term  had  a  very  different  construction 
from  that  put  upon  it  in  common-law  courts,  because  there  they 
only  allow  the  costs  of  such  issues  as  are  found  for  the  persons 
who  are  to  receive  costs.  I  think  that  the  only  limit  which  can 
with  propriety  be  put  upon  the  allowance  of  the  costs  of  the  dif- 
ferent issues  raised  in  this  court  is  this :  where  the  taxing  officer 
is  satisfied  that  an  issue  has  been  vexatiously  and  improperly  put 
on  the  record^  so  as  to  occasion  a  wanton  and  unnecessary  in- 
crease in  the  amount  of  costs,  he  is  not  to  allow  the  costs  of  that 
issue."  And  the  same  rule  was  deemed  to  apply  to  the  number 
of  witnesses  ;  costs  were  to  be  allowed  for  such  witnesses  of  the 
wife  as  were  brought  to  court  in  good  faith.  And  further  as  to 
witnesses'  expenses  the  learned  judge  observed :  ^*  There  is  the 
question  of  the  expense  of  taking  witnesses  to  Paris,  for  the  pur- 
pose of  giving  evidence  as  to  identity  and  handwriting.  In  the 
common-law  courts  the  expenses  incurred  by  witnesses  in  obtain- 
ing information  are  not  allowed.  If  a  witness  makes  a  journey 
to  learn  something,  he  is  not  allowed  the  expenses  of  his  journey. 
I  have  inquired  whether  the  same  principle  was  applied  to  the 
taxation  of  costs  in  the  ecclesiastical  courts,  and  I  am  told  it  was 
not,  but  that  where  a  journey  to  procure  information  was  neces- 
sary to  prove  the  case,  the  cost  of  the  journey  was  allowed  as  a 
necessary  expense  for  the  wife.  I  think  a  reasonable  amount 
should  be  allowed  for  those  expenses.  If  the  registrar  [who  is  the 
taxing  officer],  in  allowing  fifty  guineas  for  instructions  for  the 
brief,  included  those  expenses,  he  will  probably  not  allow  any 
thing  more,  but  it  is  a  matter  for  his  discretion."  ^    Again,  — 

§  418.    Nnmber  of  Counsel  in  Bngland.  —  The  general  rule  in  the 
ecclesiastical  courts  was  to  permit  the  wife  to  have  two  counsel 

1  Ante,  §  888.  «  AUen  v.  AUen,  2  Swab.  &  T.  107, 

«  Ottaway  v.  Hamilton,  8  C.  P.  D.  898.    110,  111. 
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—  there  were  two  on  a  side  —  and  to  make  her  an  allowance  out 
of  the  husband's  funds  for  the  payment  of  the  two,  but  no  more. 
And  where,  in  the  special  facts  of  one  case,  the  proctors  had 
agreed  between  themselves  that  there  should  be  but  one  counsel 
on  a  side,  the  court  held  the  wife  not  to  be  bound  by  the  agree- 
ment, and  permitted  her  to  have  two,  at  the  husband's  charge.^ 
In  the  Divorce  Court,  the  question  coming  up  at  the  end  of  a 
suit  in  which  the  wife  had  prevailed,  and  her  bill  of  costs  as  pre- 
sented for  taxation  to  the  registrar  amounting  to  £861  4«.,  cut 
down  by  him  to  £265  16«.  Td.,  from  which  both  parties  appealed 
to  the  courts  the  costs  of  employing  three  counsel  for  her  were 
allowed.  "  I  have  endeavored,"  said  Cresswell,  J.,  "  to  ascertain 
the  principle  on  which  the  wife's  proctor's  costs  used  to  be 
taxed  ;  I  find  that  it  is  the  same  as  in  other  cases ;  and  that  no 
distinction  was  made  because  the  husband  has  to  pay  the  costs 
on  both  sides.  It  is  true,  that,  under  the  old  practice,  two  coun- 
sel only  would  have  been  allowed ;  but,  where  the  evidence  is 
given  orally  in  open  court,  this  principle  is  inapplicable  ;  there 
are  not  only  a  party's  own  witnesses  to  be  examined,  but  the  wit- 
nesses of  the  other  side  to  be  cross-examined.  As  to  this  particu- 
lar case,  it  lasted  half  Friday,  all  Saturday,  and  till  late  on 
Monday."  Yet  he  refused  to  allow  also  the  expenses  of  a  coun- 
try attorney  to  be  added  to  those  of  the  city  one.^ 

§  414.  Expenses  before  Suit  commenoed.  —  In  another  case, 
where  the  taxation  was  during  the  suit,  the  learned  judge  would 
not  allow  for  any  thing  done  before  it  was  actually  undertaken. 
For  example,  he  sustained  the  registrar  in  rejecting,  says  the  re- 
port, ^'  various  expenses  in  taking  opinions  and  advice  previous  to 
*  the  instructions  for  a  petition.'  "  Moreover,  items  for  attend- 
ance on  the  petitioner's  father  were  disallowed ;  Cresswell,  J., 
observing :  "  I  find  that  it  would  be  quite  contrary  to  the  practice 
of  the  ecclesiastical  courts  to  allow  for  attendance  on  any  one  ex- 
cept the  party  herself.  It  would  appear  from  the  aspect  of  the 
bill,  that  Mr.  Weller  [the  wife's  father],  taking  a  natural  interest 
for  his  daughter  in  the  suit,  looked  into  the  attorney's  office  when- 
ever he  passed  that  way,  and  talked  matters  over ; "  but  the  at- 
torney's bill,  for  this  talking,  the  judge  declined  to  compel  the 
husband  to  pay.' 

1  Money  v.  Money,  1  Spinks,  117.  *  Dickens  v.  Dickens,  2  Swab.  &  T. 

*  Suggate  V,  Suggate,  1  Swab.  &  T.    103, 106. 
497,  498. 
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§  415.  Wife's  Allegations  not  proved.  —  We  have  seen  that  al- 
legations introduced  into  the  wife's  libel  wantonly  and  without 
probable  cause  were,  by  the  ecclesiastical  practice,  not  to  be  paid 
for  by  the  husband  ;  but  mere  failure  to  prove  them  did  not  work 
this  result.^  The  latter  branch  of  this  doctrine  has  been  carried 
so  far,  that,  for  example,  where  she  set  up  condonation,  but  her 
counsel  abandoned  the  allegation  at  the  hearing,  the  husband  was 
still  compelled  to  pay  her  proctor's  expenses  incurred  upon  this 
plea.  "  It  is  difficult,"  said  the  judge  ordinary,  "  to  draw  the  line 
in  such  cases,  and  a  proctor  refusing  to  bring  before  the  court 
any  defence  set  up  by  his  client,  and  not  plainly  unfounded, 
would  incur  a  very  grave  responsibility,  and  therefore  I  think  the 
costs  must  be  allowed,  although  I  cannot  doubt  that  there  was  a 
miserable  conspiracy  to  entrap  the  husband  into  a  position  which 
might  be  urged  as  evidence  of  condonation."  *    But,  as  to  this,  — 

§  416.  Advance  Allowance  made  or  not.  —  There  was  a  distinc- 
tion between  cases  in  which  an  advance  of  money  for  the  ex- 
penses of  the  wife  was  made  by  the  husband  before  the  hearing, 
and  those  wherein  the  application  was  postponed  until  the  final 
taxing  of  the  costs.  "  In  the  ecclesiastical  court,  a  sum  of  money, 
sufficient  to  carry  the  wife  through  the  suit,  used  to  be  paid  to  her 
proctor  before  the  hearing."  On  this  principle,  the  Divorce  Court 
also  proceeds.'  But  if  the  wife  omits  to  make  application  to  the 
court  until  aft^r  the  suit  is  ended,  or  makes  it  and  receives  less 
money  than  she  needs,  then,  if  she  fails  in  the  suit,  she  is  too  late 
to  demand  any  thing  further.  "  The  foundation  of  the  rule  of  the 
ecclesiastical  court,"  it  was  observed,  "  was,  that  the  wife  should 
be  enabled  to  bring  her  case  to  a  hearing  and  defend  herself. 
And  so,  up  to  any  time  previous  to  the  hearing,  the  husband  was 
generally  liable  to  have  the  wife's  costs  taxed  against  him,  and 
'the  [divorce]  court  has  so  far  followed  the  rule.  But,  if  the  wife 
has  brought  her  case  to  a  hearing,  howsoever,  and  fails,  the  hus- 
band has  never  then  been  made  liable  to  her  costs."  *  If,  on  the 
other  hand,  she  succeeds,  the  husband  is  liable  ;  it  would  seem, 
to  the  same  extent  as  though  the  advance  had  been  made  her.^ 

§  417.   Rule  in  Divorce  Court  —  Instead  of  an  advance  to  the 

1  Ante,  §  411.  *  Keato  v.  Keats,  1  Swab.  &  T.  884, 

s  WeUs  V.  WellB,  1  Swab.  &  T.  808, 812.  858.  And  see  ante  §  888. 
*  The  judge  ordinary  in  Ellajtt  v.         *  Ellaytt  v.  Ellaj-tt,  supra.    And  sec 

EUaytt,  8  Swab.  &  T.  608,  606.  Hall  v.  Hall,  8  Swab.  &  T.  890. 
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wife's  proctor,  as  just  described,  ordered  at  a  time  ^*  when  it  is  so 
difficult  to  form  a  correct  judgment  of  what  the  actual  costs  will 
be,"  ^  "  a  new  system  was  "  by  the  Divorce  Court  "  inaugtirated, 
as  nearly  as  possible  conformable  to  that  of  the  ecclesiastical 
court.  An  order  was  made  that  a  registrar  should  estimate  the 
costs  of  the  trial  as  nearly  as  he  could,  and  the  husband,  whether 
petitioner  or  respondent,  was  ordered  to  deposit  in  the  registry, 
or  give  security  to  the  satisfaction  of  registrar  for,  that  amount ; 
and  to  the  extent  of  that  sum  the  wife,  although  she  fails  in  the 
suit,  is  entitled  to  her  taxed  costs  of  the  hearing."  ^  But,  as  just 
explained,  if  by  any  oversight  the  husband  has  not  been  ordered 
to  pay  money  enough  into  the  registry,  or  give  security  for 
enough,  and,  the  hearing  being  had,  the  wife  fails  thei'eat,  the 
deficiency  cannot  be  made  up  to  her.^  If  she  succeeds,  she  has 
her  entire  expenses  in  the  costs,  whether  the  money  in  the  regis- 
try is  adequate  or  not>  On  the  other  hand,  if  she  fails,  her  legal 
agent  obtains,  to  the  extent  of  the  sum  which  he  relied  upon, 
compensation.  But  want  of  good  faith  may  induce  the  court  to 
withhold  it,  though  a  deposit  was  made,  —  a  rare  instance.^ 

§  418.  Praotioal  Methods  and  8nb«taiitial  Rights  dtottagaished  — 
(Honse  of  Lords  Praotioe).  —  The  methods  by  which  a  right  is 
made  available  and  the  right  itself  are  things  distinct,  on  this 
question  as  on  others.  The  former  are  of  mere  practice,  and 
always  liable  to  be  changed ;  the  latter  is  permanent  and  sub- 
stantial. Thus,  on  divorce  bills  in  the  House  of  Lords,  the  hus- 
band was  required  to  furnish  the  wife  with  money  to  procure 
professional  assistance.^  Thereupon,  in  a  case  before  the  Divorce 
Court,  the  judge  ordinary,  alluding  to  this  practice,  observed : 
^  That,  I  think,  though  not  precisely  in  the  same  form,  affords 
me  a  sufficient  principle  on  which  to  act ;  and  I  shall  "  —  adopt- 


i  Hepworth  v.  Hepworth,  2  Swab.  & 
T.  414, 416. 

>  The  judge  ordinary  in  Ellaytt  v. 
EUaytt,  3  Swab.  &  T.  608,  608. 

s  Sopwith  t;.  Sopwith,  2  Swab.  &  T. 
106 ;  Glennie  v.  Glennie,  8  Swab.  &  T. 
109. 

*  Cooke  V.  Cooke,  8  Swab.  &  T.  603. 

•  Flower  v.  Flower,  Law  Rep.  8  P.  & 
M.  182.  ''  It  is  plain,"  said  the  judge  oi^ 
dlnary,  "  that  the  court  is  not  absolutely 
bound  to  gire  the  wife  her  costs,  bat  it 
would  only  be  Jostified  in  refuting  them 
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in  cases  where  it  appeared  that  the  attor> 
ney  had  done  something  wrong,  or  that 
he  liad  instituted  proceedings  without 
reasonable  ground ;  that  is,  where  he  had 
the  means  of  seeing,  before  instituting  the 
suit,  that  it  was  one  which  ought  not 
to  be  instituted.  When  such  a  case 
arises,  I  will  disallow  the  costs,  and  thus 
cause  the  punishment  to  fall  on  the  attor- 
ney." p.  183. 

0  Sopwith  V.  Sopwith,  2  Swab.  &  T. 
106,  106;  Llewelyn's  Dirorce  Bill,  1 
Macq.  Scotch  Ap.  Cat.  2Sa 
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ing  the  principle,  and  shaping  the  procedure  to  the  usual  course 
in  the  particular  tribunal  —  *'  make  the  order  for  the  taxation  of 
the  wife's  costs  up  to  the  present  time."  * 

With  us.  —  The  methods  of  administering  the  same  justice  of 
the  law  are,  in  most  of  our  States,  apparently  less  regular  than  in 
England.  There  is  no  one  State  which  has  furnished  sufficient 
repoiis  of  the  practice  to  enable  an  author  to  giye  it  in  detail, 
were  this  desirable.  The  foregoing  outline  shows  what  it  was 
and  is  in  the  country  whence  our  laws  are  derived.  Little  more 
than  a  reference  to  some  American  cases  will  here  be  judicious.^ 
In  the  New  York  Court  of  Chancery,  where  by  order  of  court  the 
husband  had  made  an  advance  to  the  wife  to  carry  on  her  suit, 
her  taxed  bill  of  costs,  if  she  prevailed,  was  reduced  by  deduct- 
ing therefrom  the  amount  advanced,  less  the  reasonable  sum  paid 
by  her  for  counsel  fees  and  other  expenses  not  covered  by  the 
taxed  bill.  This  was  to  prevent  her  from  speculating  upon  her 
suit-money.' 

§  419.  SpeolaUy  of  Connaol  Fees.  —  The  wife  cannot,  as  of 
course,  employ  any  lawyers  and  as  many  as  she  chooses,^  and 
compel  the  husband  to  furnish  funds  for  whatever  she  is  to  pay 
them.  The  rule  was  well  laid  down  in  Massachusetts  to  be,  that 
the  sum  required  from  him  is  not  to  exceed  what  under  all  the 
circumstances  may  be  reasonable  for  the  compensation  of  coun- 
sel and  the  payment  of  the  other  charges,  without  regard  to  what 
might  properly  be  demanded,  as  between  counsel  and  client,  by 
the  counsel  actually  employed.  "The  view* of  the  court  is,"  it 
was  said,  "  that  they  cannot  enter  into  the  question  as  between 
counsel  and  client,  as  to  what  charges  may  properly  be  made  by 

I  Weber  v.  Weber,  1  Swab.  &  T.  219,  Blake,  80  Bl.  628 ;  Lansing  v.  Lansing, 

221.  4  Lans.  877,  41  How.  Pr.  248 ;  Small  v, 

*  De  Llamosas  v.  De  Llamosas,  82  N.  Y.  Small,  42  Iowa,  111 ;  Burgess  v.  Burgess, 

618 ;  Champlin  o.  Champlin,  42  Iowa,  1  Dut.  287 ;  Schloemer  v.  Schloemer,  49 

169 ;  Pearson  v.  Darrington,  82  Ala.  227 ;  N.  Y.  82  ;  Strobridge  v,  Strobridge,  21 

Grores's  Appeal,  18  Smith,  Pa.  143 ;  Wal-  Hun,  288 ;  Dugan  v.  Dugan,  1  Dut.  289 ; 

dron  V.  Waldron,  6  Smith,  Pa.  231 ;  Bus-  Steller  v.  Steller,  26  Mich.  169;  Williams 

sell  V.  Bussell,  69  Mame,  836;  Blake  v.  v.  Williams,  29  Wis.  617 ;   Pritchard  t;. 

People,  80  111.  11;  Harrell  v.  Harrell,  89  Pritchard,  4  Abb.  N.  Cas.  298;  Waters 

Ind.  186 ;  Vroom  v.  Marsh,  2  Stew.  Ch.  v.  Waters,  49  Misso.  886.    And  see  cases 

16 ;  Kline  v.  Kline,  1  Fhilad.  883 ;  Blake  cited,  post,  §  421. 

V.  Blake,  70  111.  618 ;  Andrews  v.  Andrews,  >  Kendall  v.  Kendall,  1  Barb.  Ch.  610. 

69  Bl.  609;  Jeter  p.  Jeter,  36  Ala.  891;  <  Ante,  §  413;  Dugan  v.  Dugan,  1 

Prescott    V.  Prescott,    66    Maine,   478;  Dnr.  289. 
Becker  v.  Becker,  79  111.  682 ;  Blake  v. 
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the  counsel  actually  employed."  ^  And  in  a  Wisconsin  case,  the 
court,  deeming  that  needless  expenses  for  counsel  and  for  other 
purposes  of  the  suit  had  been  made,  refused  to  compel  the  hus- 
band to  pay  them,  except  in  part.^    And  — 

§  420.  Speolal  Facts  of  Case.  —  The  special  facts  of  a  case 
should  always  be  taken  into  the  account.  For  example,  in  the- 
ory, there  is  one  law  alike  for  the  rich  and  the  poor.  Theoreti- 
cally, therefore,  a  poor  person  ought  to  have  as  good  a  lawyer, 
and  to  expend  as  much  in  incidental  things,  in  his  lawsuit,  as  a 
rich  one.  Yet  in  real  fact,  the  poor  do  not  spend  as  much  in  their 
lawsuits  as  the  rich.  Therefore  a  poor  husband  should  not,  in 
these  cases,  be  required  to  provide  as  much  money  for  his  wife 
as  a  rich  one.  The  principle  is  analogous  to  that  whereon  tem- 
porary alimony  proceeds,  yet  not  exactly  the  same.  But  particu- 
lar cases  will  not  much  help  us  in  elucidating  the  principle.  In 
a  Georgia  case,  where  the  wife's  chastity  was  in  issue,  and  she 
was  of  previous  good  character,  and  the  husband  was  worth 
twelve  thousand  dollars,  it  was  deemed  that  five  hundred  dollars 
was  not  an  excessive  sum  for  him  to  be  required  to  pay  for  her 
counsel  fees.  "  As  nothing,"  said  Stephens,  J.,  "  can  be  dearer 
to  a  lady  than  her  character  for  chastity,  so  nothing  could  justify 
greater  expense  in  its  defence."  ^ 

§  421.  Continaed.  —  The  reader  who  desires  to  look  into  the 
varying  facts  of  cases,  may  consult  those  here  referred  to  in  a 
note.  Some  of  them  will  assist  him  only  by  way  of  illustra- 
tion ;  yet  each  has  in  it  something,  which,  in  some  circum- 
stances, may  be  useful.^ 


1  Baldwin  v.  Baldwin,  6  Gray,  841. 
Ab  to  the  question  under  the  earlier  stat- 
ute, see  Coffin  v.  Dunham,  8  Gush.  404. 

«  WUUams  i;..WUliams,  29  Wis.  517. 
And  see  De  Liamosas  v,  De  Llamosas, 
02  N.  Y.  618. 

«  Gollins  V.  GolUns,  29  Ga.  617.  619. 

«  Tucker  v.  Garlin,  14  La.  An.  734; 
Bell  t;.  Jones,  10  Md.  822 ;  Hart  v.  Hart, 
11  Ind.  884;  Finckard  v.  Phickard,  28 
Ga.  280;  Morrell  v.  Morrell,  2  Barb. 
480;  North  v.  North,  1  Barb.  Oh.  241; 
Goldsmith  v.  Goldsmith,  6  Mich.  286; 
Forrest  v.  Forrest,  6  Bosw.  672 ;  Pearson 
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V,  Barrington,  82  Ala.  227 ;  FarweU  v, 
FarweU,  31  Maine,  691;  Simmons  o. 
Simmons,  1  Rob.  £c.  666 ;  Greg  t7.  Greg, 
2  Add.  £c.  276,  286 ;  Dwelly  v.  Dwell/, 
46  Maine,  877 ;  £x  parte  King,  27  Ala. 
887 ;  Ex  parte  Smith,  34  Ala.  466 ;  Mc- 
Ewen  V.  McEwen,  2  Stock.  286 ;  Ex  parte 
Perkins,  18  Cal.  60 ;  Helden  v.  Helden, 
9  Wis.  667, 11  Wis.  664  ;  Kline  d.  Kline,  1 
Philad.  883,  bottom  paging;  Thompson 
V,  Warren,  8  B.  Monr.  488;  Mejar  v, 
Meyar,  8  Met.  Ky.  298,  808.  And  see 
the  cases  in  a  note  ante,  §  418. 


CHAP.  XXYU.]      TEMPOBABY  ALIMONY  AND  SUTT-MONSY.      §  424 


V.  Further  Qicestions. 

§  422.  statutory  Modlfloations.  —  A  statute  in  Kentucky  directs 
the  courts  to  provide  support  for  the  wife  during  the  pendency 
of  the  suit,  unless  she  ib  living  in  adultery.  This  duty,  therefore, 
is  imperative.  So  that  whenever  an  application  is  made  for.  ali- 
mony pendente  lite^  and  it  is  not  claimed  she  is  living  in  adultery, 
the  only  question  open  for  inquiry  is  the  amount  of  the  husband's 
estate,  and  whether  or  not  the  wife  is  already  suitably  provided' 
for  by  him.^ 

§  423.  Defective  Pleadingpi  —  Oath  —  Stage  of  Causa  —  In  the 
ecclesiastical  practice,  the  question  of  alimony  where  the  wife's 
pleadings  are  defective  could  not  arise  ;  for  their  sufficiency  was 
settled  on  their  admission.'  Were  this  not  so,  there  might  per- 
haps have  been  in  England  a  rule,  the  same  as  elsewhere,^  that 
alimony  pendente  lite  can  be  given  only  on  a  record  which  will 
sustain  a  final  judgment,  —  a  rule  which  should  nowhere  apply, 
except  when  the  defect  is  palpable  and  the  question  of  law  is 
free  from  doubt.  By  the  English  practice,  therefore,  when  a  suit 
is  instituted  by  or  against  the  wife,  and  the  plaintifiTs  allegation 
is  admitted,  and  the  husband  has  acknowledged  or  she  has  proved 
a  fact  of  marriage,  she  is  at  once,  on  establishing  his  faculties,* 
entitled  to  a  decree  for  her  ad  interim  alimony  and  costs ;  no 
other  condition  being  imposed  on  her.^  This  simple  rule  seems 
admirably  just,  and  it  covers  the  entire  ground  of  reason  on 
which  the  allowance  of  alimony  and  costs  ad  litem  is  based.  The 
oath  of  the  wife,  the  affidavits  of  witnesses,  and  some  other  things 
mentioned  in  the  sub-title  before  the  last,  are,  while  doubtless 
proper  in  exceptional  circumstances,  in  the  ordinary  case  obstruc- 
tions rather  than  helps  in  the  cause,  and  a  needless  burden  and 
expense  to  the  parties. 

§  424.  When  Temporary  Alimony  to  oommenoe.  —  Alimony  pen' 
dente  lite  is  commonly  made,  by  the  terms  of  the  order  itself,  to 
commence  from  the  return  of  the  citation.^    This  is  the  true  rule ; 

^  WhitseU  V.  Whitsell,  8  B.  Monr.  60.  886 ;  Pojnter  Mar.  &  Dir.  247 ;  Oughton, 

s  Ante,  §  220.  tit.  206. 

*  Ante,  §  406.  >  Hamerton  v,  Hamerton,  I'Hag.  Ec. 
«  Butler  V,  Butler,  1  Lee,  88,  6  £ng.  23,  S  Eng.  £c.  17;  Bain  v.  Bain,  2  Add. 

£c.  299.  £c.  263,  2  Eng.  Ec.  293. 

*  Coote  Ec.  Pract.  888;  ante,  §  884- 
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"  for,  till  then,  the  wife  may  be  considered  as  able  to  obtain  sub- 
sistence on  the  credit  of  her  husband."  ^  But  it  may  be  directed 
to  begin  earlier  or  later ;  earlier,  as  from  the  date  of  the  citation, 
where  the  husband  is  promoter,  and  he  does  not  use  due  diligence 
in  its  return  ;^  later,  as  where  the  wife  had  an  income  of  £300 
per  year  of  her  own,  and  it  was  two  years  before  she  applied  for 
the  alimony.  In  this  case  the  court  of  appeal  directed  it  to  com- 
mence from  the  date  of  the  decree  below.^ 

§  425.  Already  paid  for  Wife.  —  As  the  husband's  liability  for 
necessaries  supplied  the  wife  continues  until  alimony  is  decreed,^ 
sums  which  he  has  paid  on  her  account  since  the  time  when  it 
begins  under  the  order  are  deducted,  as  in  part  payment  of  the 
alimony.^    Consequently  — 

Bariy  Order  desirable.  —  It  has  always  been  considered  desirable 
that  the  question  of  alimony  pendente  lite  be  settled  at  an  early 
stage  of  the  suit.^  Yet  the  wife  does  not  absolutely  lose  her  right 
by  any  delay  in  applying ;  and  the  allowance  may  be  made,  both 
of  temporary  alimony  and  suit-money,  even  as  late  as  the  decree 
for  divorce,  or  at  the  same  time  with  the  decree  for  permanent 
alimony,*^  —  a  proposition,  however,  qualified  in  some  courts  a 
little  by  doctrines  stated  in  previous  sections.*    Or  — 

Beginning  of  Permanent  Alimony.  —  The  permanent  alimony 
may  —  so,  at  least,  it  is  held  in  New  York  —  be  made  by  the  de- 
cree to  commence  from  the  filing  of  the  bill,  when  just  and  rea^ 
sonable ;  ^  though  for  ordinary  cases  the  true  time  is  from  the 
date  of  the  sentence.^  In  an  Upper  Canada  case,  where  the  com- 
plaining wife  had  neglected  to  apply  for  temporary  alimony, 
the  court  still  would  not  peimit  the  permanent  to  begin  earlier 
than   the  date  of  the  decree.     "The  cases,"  said   the  Vice- 


1  Loreden  v.  Loreden,  1  Phillim.  208. 

2  Loveden  v,  Loveden,  supra. 

<  Rees  V.  Rees,  3  Phillim.  387, 1  Eng. 
Ec.  418. 

«  Ante,  §  401. ' 

^  Hamerton  v.  Hamerton,  1  Hag.  Ec. 
23,  3  Eng.  Ec.  17 ;  Harris  t7.  Harris,  1 
Hag.  Ec.  351,  3  Eng.  Ec.  163.  And  see 
Coles  0.  Coles,  2  Md.  Ch.  841. 

*  Brisco  V,  Brisco,  2  Hag.  Con.  100. 

7  Ante,  §  400  a;  Frankfort  v,  Frank- 
fort, 8  Curt.  Ec.  716;  Melizet  v,  Melizet, 
1  Parsons,  77. 

•  Ante,  f  388,  416,  417. 
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•  Forrest  v.  Forrest,  25  N.  T.  601 ; 
Forrest  v.  Forrest,  3  Bosw.  661 ;  Burr  v. 
Burr,  7  Hill,  N.  Y.  207.  In  this  case, 
temporary  alimony  had  been  ordered  and 
paid ;  and  the  court  directed  that  the 
amount  so  paid  be  deducted  from  the 
permanent  alimony.  But  see  Ricketts  o. 
Ricketts,  4  GiU,  105.  And  see  post, 
§46L 

^  Cooke  V.  Cooke,  2  Phillim.  40,  1 
Eng.  Ec.  178 ;  Eempe  v.  Kempe,  1  Hag. 
Ea  582,  3  Eng.  Ec.  233 ;  Durant  v.  Du- 
rante 1  Hag.  Ec.  528,  3  Eng.  Ec.  231. 
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Chancellor, "  show,  I  think',  conclusively,  that  in  England  per- 
manent alimony  is  not  granted  till  sentence  or  decree."  ^  In 
principle,  there  is  no  real  difference  between  temporary  alimony 
and  permanent.  If,  as  the  doctrine  pretty  plainly  is,  the  tempo- 
rary alimony  may  be  awarded  at  the  final  decree,  to  commence 
with  the  bringing  of  the  suit,  and  the  permanent  alimony  also 
may  be  awarded  then,  the  decree  may  be  for  alimony  beginning 
with  the  suit  and  continuing  onward  indefinitely.  To  cut  it  into 
two  parts,  attaching  to  them  respectively  the  adjectives  '*  tempo- 
rary "  and  "  permanent "  would  seem  to  be  superfluous. 

§  426.  Permanent  AUmony  after  Appeal.  —  Where,  in  the  eccle- 
siastical practice,  there  was  an  appeal,  the  permanent  alimony 
ordered  by  the  Superior  Court  was  usually  made  to  commence 
from  the  date  of  the  sentence  in  the  court  below ;  because  the 
appeal  suspended  the  sentence,  and  if  it  did  not  so  begin,  there 
might  be  an  interval  when  the  wife  would  have  no  maintenance. 
But  if  she  was  chargeable  with  laches  in  prosecuting  her  appeal, 
the  alimony  dated  from  the  return  of  the  inhibition.^ 

I  Soules  V,  Soulet,  3  Grant,  U.  C.  Ch.         '  Loreden  v.  Loveden,  1  Phillim.  208. 
113,  116.     See  Danieli  v.  Lindley,  44 
Iowa,  567. 
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CHAPTER   XXVIII. 

DOCTRINES  COMMON  TO  BOTH  KINDS  OF  ALIMONY. 

§  i26  a.  Introduction. 
427-428  a.  Ab  originally  allotted. 
429-433  b.  Increasing  and  diminishing. 
434-440.    Other  Questions  under  Unwritten  Law. 
441-444.    Statutory  Alimony. 

§  426  a.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Alimony  as  originally  allotted ;  II.  Increasing  and  Diminishing 
the  Alimony  ;  III.  Other  Questipns  under  the  Unwritten  Law  ; 
IV.   Statutory  Alimony. 


I.    The  Alimony  as  originally  allotted. 

§  427.  ContinnonB  Aiiowanoe.  —  We  saw  in  an  earlier  chapter 
of  this  series,  how  alimony  is  defined,  and  something  of  its  nature.^ 
It  is  not,  under  the  unwritten  law,  a  gross  sum,  as  a  specific  part  of 
the  husband's  estate  transferred  to  the  wife  in  specie ;  but  it  is 
a  continuous  allotment  of  sums  payable  at  regular  periods,  for  her 
support  from  year  to  year."    Hence,  — 

In  Gross  —  (Part  of  Husband's  Bitate).  —  The  court  cannot  de- 
cree to  the  wife,  as  alimony,  a  gros^  sum,  an  absolute  title  in 
specific  property,  or  a  sale  of  a  part  of  the  husband's  estate  for 
her  use.^  Even  where  a  statute  authorized  it  to  allow  her,  on 
divorce  from  bed  and  board,  '^such  alimony  as  her  husband's 


1  Ante,  §  351. 

*  De  Blaquiere  v,  De  Blaquiere,  3 
Hag.  £c.  822,6  Eng.  £c.  126;  Wilson 
V.  Wilson,  3  Hag.  £c.  329,  note.  5  Eng. 
£c.  120;  Hyde  o.  Hyde,  4  Swab.  &  T. 
80;  Campbell  v.  Campbell,  37  Wis. 
206 ;  Russell  v.  RusseU,  4  Greene,  Iowa, 
26. 

*  Maguire  v.  Maguire,  7  Dana,  181 ; 
Wallingsford  v.  Wallingsford,  6  Har.  & 
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J.  485;   Purcell  v.  PureeU,   4  Hen.  & 
Munf.  507 ;  Almond  v.  Almond,  4  Rand. 
662 ;  Lockridge  v.  Lockridge,  3  Dana,  28 
Russell  V.  Russell,  4  Greene,  Iowa,  26 
Phelan  v,  Phclan,  12  Fla.  449;  Hyde  v, 
Hyde,  supra ;  Crain  v,  Cavana,  62  Barb 
100;   Crain  9.  Cavana,  36  Barb.   410; 
Calame  v.  Calaroe.  10  C.  E.  Green,  548, 
9C.E.  Green,  440. 
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circumstances  will  admit,  n6t'  exceeding  one  third  of  the  annual 
income  or  profits  of  his  estate  or  occupation  ;  or  to  assign  to  her 
separate  use  such  part  of  the  real  and  personal  estate  of  the  hus- 
band as  the  court  shall  think  fit,  not  exceeding  one-third  part 
thereof,  as  the  justice  of  the  case  may  require ;  which  shall  con- 
tinue until  a  reconciliation  shall  take  place  between  the  parties  ; " 
it  was  held,  that  an  assignment  to  her  of  property  under  the  latter 
clause  does  not  vest  in  her  the  ownership.  It  gives  her  only  the 
use  of  it  until  reconciliation  or  the  death  of  one  of  the  parties. 
And  where  a  wife  had  sold  property  so  assigned,  the  husband  on 
her  death  was  permitted  to  recover  it  back.*     But, — 

Under  Statates,  —  this  may  be  different.  One  who  has  observed 
how  meaningless,  inaccurate,  and  absurd  are  the  forms  of  lan- 
guage sometimes  employed  in  our  marriage  and  divorce  statutes  ^ 
will  not  be  surprised  at  any  use  of  the  word  alimony  in  them. 
And  a  court,  in  its  opinions  and  judicial  records,  will  naturally 
and  justly  employ  the  legislative  term,  however  inappropriate, 
or  differing  from  its  former  signification  in  legal  language. 
In  this  way,  alimony  has  come  to  mean,  in  some  of  the 
States,  the  wife's  share  of  the  property  on  a  division ;  in  others, 
something  less  than  this,  but  more  than  under  the  unwritten 
law.  No  help,  compensatory  for  the  space  required,  would  come 
to  the  reader  from  any  minute  tracing  out  of  these  distinctions.^ 

§  428.  During  Life  —  "  Joint  Idves,"  —  (Form  of  Decree).  —  So, 
by  the  unwritten  rule,  alimony  cannot  be  ordered  for  the  term  of 
the  wife's  life ;  ^  because  it  is  a  maintenance  to  her,^  while  the 
husband's  duty  to  maintain  her  ceases  at  his  death.  Therefore 
the  expression  in  the  decree  for  permanent  alimony  should  be, 
that  it  continue  during  the  joint  lives  of  the  parties,  or  until 
reconciliation  and  recohabitation.     But,  for  the   wife's  security 

1  Rogers  v.  Vines,  6  Ire.  298.  Chenault,  6  Sneed,  248 ;  Dinet  v.  Eigen- 

1  Vol.  L  §  89  et  seq.  mann,  80  III.  274;  Coad  v.    Coad,  41 

>  Post,  §441;  BroadweU  v.Broadwell,  Wis.  23;  Blae  v.  Blue,  88  111.  9;  Daily 

21  Ohio  State,  657 ;  Burrows  w.  Purple,  p.  Daily,  64  111  829 ;  Von  Glahn  v.  Von 

107  Mass.  428;  McClung   v.  McClung,  Glahn,  46111.184;  Williams  v.  Williams, 

40  Mich.  498;  Taylor   v.  Gladwin,  40  86  Wis.  862;   Thomas  v,   Thomas,   41 

Mich.  232 ;  Blankenship  v.  Blankenship,  Wis.  229 ;  Gholston  v,  Gholston,  31  Ga. 

19  Kan.  159;   Prescott  t;.  Prescott,  65  625;  Bacon  u.  Bacon,  48  Wis.  197 ;  Petei^ 

Maine,  478;  Ross  v.  Ross,  78  111.  402;  sine  v.  Thomas,  28  Ohio  State,  596 ;  Miller 

Armstrong  v.  Armstrong,  85  Bl.  109 ;  v.  Clark,  28  Ind.  870. 
Jolliff   V.  Jollifl,  82   Ul.  527 ;  Prescott         «  Lockridge  v.  Lockridge,  8  Dana,  2a 
r.   Prescott,  59  Maine,  146 ;  Boggers  v.         '  Ante,  §  851. 
Boggers,   6   Baxter,  299;   Chenault   v. 
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against  a  husband  who  to  frustrate  the  decree  might  entice  her 
into  a  momentary  reunion  and  then  expel  her  or  renew  his  wrong- 
ful conduct,  it  has  been  considered  better  the  decree  should  state 
generally,  that  it  is  to  continue  during  their  joint  lives,  and  that 
the  court  reserves  the  right  to  change  the  allowance  from  time  to 
time  according  to  circumstances.  It  has  been  deemed  proper  also, 
to  require  of  him  a  bond,  with  approved  security,  that  the  alimony 
shall  be  paid  according  to  the  decree,  in  instalments ;  reserving 
the  power  to  compel  payment  from  time  to  time  by  attachment, 
sequestration,  or  otherwise.^  Still  the  form  of  the  decree  is  not 
the  same  in  all  courts ; '  but  questions  like  these  are  for  a  chapter 
further  on.*    Hence,  — 

§  428  a,  "Debt."  —  Though  the  husband's  liability  to  pay  ali- 
mony is  distinctly  recognized  in  the  law,  and  is  enforcible  against 
him  and  his  property,*  it  is  not  a  "  debt."  * 

II.  Increamig  and  diminishing  the  Alimony, 

§  429.  Always  snl^eot  to  change.  — By  the  general  doctrine,  and 
as  practised  in  the  country  whence  our  laws  are  derived,  aside,  it 
seems,  from  all  considerations  of  the  form  of  the  decree,*  the 
court  may,  at  any  time,  and  from  time  to  time,  on  any  change  in 
the  circumstances  of  the  parties,  increase  or  reduce  the  sum 
allotted  for  alimony,  temporary^  or  permanent.*  Perhaps  it 
could  not  if  the  terms  of  the  decree  were  such  as  to  preclude 
this  construction.*    But,  — 


1  Lockridgev.  Lockridge,  8Dana,28;         •  Otway  v,  Otwaj,  8  Pbillim.  100; 

Logan  V.  Logan,  2  R  Monr.  142;  Ma^-  Rogers  v.  Vines,  0  Ire.  208;  Richmond  v. 

hugh  V.  Mayhugh,  7  B.  Monr.  424 ;  Faff  Richmond,  1  Green  Ch.  00 ;  Bursler  v. 

V.  Faff,  Hopkins,  684.  Borsler,  6  Fick.  427 ;  Holmes  v.  Holmes, 

s  See  ante,  §  228 ;  Burr  v,  Bnrr,  7  Hill,  4  Barb.  206 ;  Barber  v.  Barber,  1  Chand. 

N.  T.207.  280;   Sheaf e  v.  Sheafe,  86  K.  H.  166; 

*  Fost,  §  486  et  seq.  Saunders  v,  Saunders,  1  Swab.  &  T.  72 ; 
«  Daniels  v.  Lindlej,  44  Iowa,  667;  Foote  v.  Foote,  22  HI.  426;  Sparhawk  v, 

Preston  v.  Williams,  81  lU.  176;  Burrows  Sparhawk.  120  Mass.  300;  Coad  v.  Coad, 

V.  Furple,  107  Mass.  428.  41  Wis.  23 ,   Williams  v.  WiUiams,  20 

«  Fost,  §  400,  Fam  v.  Fain,  80  N.  C.  Wis.  617;  Waters  v.  Waters,  40  Misso. 

822 ;  Menzie  v.  Anderson,  66  Ind.  280.  886.    So  also  under  the  Arkansas  statute, 

But  see  Chase  v.  Chase,  106  Mass.  886.  Bauman  v.  Bauroan,  18  Ark.  820.    As  to 

•  Ante,  §  428.  Blinois,  see  Wheeler  v.  Wheeler,  18  HI. 
7  Ante,  §  400a ;  Cox  v.  Cox,  8  Add.  Eo.  80.    As  to  Michigan,  Ferkins  v.  Ferkins» 

276,  2  Eng.  Kc,  631;  Amos  v,  Amos,  8  12  Mich.  466. 

Green  Ch.  171;  McGee  v.  McGee,  10  Ga.         «  Hyde  v.  Hyde,  4  Swab.  &  T.  80; 

477, 401.  post,  §  488  a. 
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Wken  and  why  —  (Bm  a4i«^cAte). — In  thifi  issue  as  in  all 
others,  what  is  once  adjudged  is  not  to  be  retried.^  Yet  as  the 
allowance  is  a  continuous  support  for  the  wife,  changed  facts  may 
require  an  altered  decree.  As  observed  by  Dr.  Lushingtoa: 
^^  Where  there  ia  a  material  alteration  of  circumstances,^  a  change 
in  the  rate  of  alimony  may  be  made.  If  the  faculties  are  im* 
proved,  the  wife's  allowance  ought  to  be  increased ;  and,  if  the 
husband  its  lap$u8  faeiUtatiims^  the  wife's  allowance  ought  to  be 
reduced.  Applications  of  this  sort  are  of  rare  occurrence.  I 
only  remember,"  he  added,  ^^  two  instances  where  applications  of 
either  kind  have  been  successful,  the  case  of  Foulkes  and  Foulkes 
for  an  increase  ;^  and  Cox  and  Cox*  for  a  reduction."^  Hence,, 
without  new  facts,  there  will  be  no  change.^ 

§  430.  Further  of  Change.  —  Applications  to  change  the  amount 
of  alimony  once  fairly  settled  ought  to  be  carefully  scrutinized ; 
but,  if  both  parties  in  good  faith  exercise  their  best  judgments, 
both  must  live.  When  the  husband,  asking  a  reduction,  allefges 
an  alteration  in  his  circumstances,  the  court  will  inquire  whether 
it  has  been  brought  about  by  any  improper  conduct,  especially 
by  any  attempt  to  defraud  the  wife  of  her  alimony ;  and,  if  it 
has,  will  refuse  the  prayer.^  It  was  once  held,  under  special 
&cts,  that  the  reduction  of  the  husband's  income  by  unprofitable 
speculations  was  no  ground  for  a  proportionate  reduction  of  per- 
manent alimony,  allotted  twenty  years  before.®  The  word  "  pro- 
portionate "  perhaps  frees  this  holding  from  objection ;  but,  as 
general  doctrine,  while  loss  from  speculations  should  be  care- 
fully scrutinized,  it  ought,  in  a  case  absolutely  free  from  doubt 
of  good  faith,  to  be  taken  into  the  account,  on  the  one  hand ;  as^ 
on  the  other  hand,  an  increase  of  faculties  brought  about  by  the 
same  means  certainly  would  be.^ 


1  Fetenme  v,  ThomaB,  28  Ohio  State, 
506,  600,  601 ;  FischU  i;.  FischU,  1  Blackf. 
960. 

2  S«e  Westmeath  v,  Westroeath,  8 
Knapp,  42;  Pemberton  v.  Femberton,  2 
Notes  Cas.  17. 

s  Foulkes  V,  Foulkes,  Poynter  Mar.  & 
DIt.  266,  DOte. 

^  Cox  V.  Coz,  supra. 

*  De  Blaqniere  v.  Be  Blaqulere,  3 
Hag.  £c.  322,  829«  5  Eng.  £c.  126, 129. 

*  Petersine  v.  Thomas,  supra ;  Buck* 
minster  v.  Buckminster,  38  Vt  248;  Fisher 


V,  Fisher.  32  Iowa,  20 ;  Bljthe  o.  Blytbe, 
25  Iowa,  266 ;  Wilde  v.  Wilde,  86  Iowa, 
819 ;  Goodman  v.  Goodman,  26  Mich.  417 ; 
Perkins  r.  Perkins,  12  Mich.  456;  Parker 
V.  Parker,  61  111.  369 ;  Semrow  t7.  Semrow, 
23  Minn.  214.    And  see  post,  §  433. 

7  Lockridge  v.  Lockridge,  2  B.  Monr. 
528, 3  Dana,  28.  And  see  Rees  r.  Rees, 
3  Phillim.  387,  1  Eng.  £c.  418 ;  Kirkwall 
9.  Kirkwall,  Poynter  Mar.  &  Div.  255, 
note;  Fisher  o,  Fisher,  32  Iowa,  20. 

•  Neil  0.  Neil,  4  Hag.  £c.  273. 

>  See    post,  §    449-451;    Grares    v. 
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§431.  Wife  supporting  Dependent  PexBon.  —  It  has  been  *  held, 
that  the  wife  cannot  have  her  alimony  increased  by  reason  of  her 
increased  expenses  from  rendering  siipport  to  a  person  whom  the 
husband  is  under  no  legal  obligation  to  maintain.^ 

Wife's  Prior  Debts  paid  by  Husband.  —  Notwithstanding  a  rule 
already  stated  as  to  temporary  alimony ,2  Dr.  Lushington  would 
not  reduce  a  wife's  permanent  alimony  because  of  the  husband's 
having  to  pay  debts  contracted  by  her  anterior  to  the  time  covered 
by  the  temporaiy.  "  It  is  not  alleged,"  said  this  learned  judge, 
"  that  during  that  period  the  husband  furnished  the  wife  with 
any  means  of  subsistence  whatever ;  and  it  is  now  established  by 
the  decree  of  this  court  that,  by  reason  of  his  cruelty,  the  wife 
was  justified  in  separating  herself  from  him.  Under  such  circum- 
stances I  will  not  enter  into  a  consideration  whether  the  expenses 
were  extravagant  or  not ;  the  whole  fault  is  at  the  door  of  the 
husband  :  he  compelled  her  to  leave  his  home,  and  left  her  with- 
out the  means  of  subsistence,  and  so  situated  it  might  be  difficult 
for  her  to  get  credit  and  live  economically.  But  be  this  as  it 
may,  the  application  is  altogether  too  late  ;  and  such  a  deduction 
from  permanent  alimony  would  be  without  precedent."  ^ 

§  432.  Wife's  Subsequent  Misconduct.  —  In  an  early  Tennessee 
case  it  was  held,  that  a  husband  divorced  from  bed  and  board 
cannot  avoid  pa}ring  the  decreed  alimony  to  his  wife,  on  account 
of  her  subsequent  lewdness  and  adultery.  But  this  result  was 
derived  from  a  statute,  providing,  says  Whyte,  J.,  that,  *'  for  cer- 
tain causes  therein  specified,  and  due  proof  thereof  made,  it  shall 
be  lawful  for  the  court  to  grant  the  wife  a  divorce  from  *  bed  and 
board,  and  also  to  allow  her  such  alimony  as  her  husband^s  cir- 
cumstances shall  admit  of,  &c.,  which  shall  continue  until  a 
reconciliation  takes  place,  or  the  husband  by  his  petition  offera  to 
cohabit  with  her  again,  and  use  her  as  a  good  husband  ought  to 
do.^  "  And  it  was  added,  that,  supposing  the  husband*s  charge 
of  adultery  to  be  true,  it  "is  otherwise  provided  for  by  the  act, 
and  a  higher  remedy  given  him  than  that  sought  by  his  plea ;  to 
wit,  a  divorce  from  the  bond  of  matrimony."  * 

Graves,  108  Mass.  814 ;  Moore  v,  Moore,         *  Sloan  v.  Cox,  4  Hayw.  76,  76,  77. 

8  Swab.  &  T.  606.  See  Begbie  v.  Begbie,  8  Halst  Ch.  08; 

1  HaUted  v.  Halsted,  6  Duer,  669.  Griffin  v.  Griffin,  28  How.  Pr.  189,  21  lb. 

<  Ante,  §  426;  post,  §  484.  864  ;  post,  §  478;  Forrest  v.  Forrest,  8 

*  Harmar  v,  Hannar,  Deane  &  8.  282,  Bosw.  640. 
284. 
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§  488.  Decree  nominal  —  Fuller  Power  reserved.  —  It  is  believed 
that,  if,  when  a  court  decrees  permanent  alimony,  it  reserves  the 
power  to  look  into  the  merits  of  the  case  again,  this  reservation 
will  be  effectual.  An  instance,  within  this  principle,  is  where 
the  alimony  is  meant  to  be  only  nominal,^  to  preserve  the  right 
and  carry  it  forward  to  an  indefinite  future  time.  Then  the  decree 
ought  not  to  be  construed  as  settling  what  the  tribunal  render- 
ing it  intended  it  should  not.  And  in  an  Upper  Canada  case  the 
court,  having  increased  the  alimony  from  X25  to  X200  a  year,  in 
consequence  of  the  husband's  increased  faculties,  added :  '^  Should 
any  application  be  made  to  this  court  to  reduce  the  allowance  to 
the  wife  in  consequence  of  the  altered  circumstances  of  the  case, 
it  will  consider  itself  at  liberty  to  consider  the  question  anew, 
and' to  readjust  the  allowance  proper  to  be  made  in  the  new  state 
of  affairs."  2  Doubtless,  if  the  learned  judges  were  afterward 
called  upon  to  readjust  their  decree,  they  followed  the  rule  which 
they  here  prescribed  for  themselves.    Again,  — 

Reserving  the  Right  itself. — In  the  present  condition  of  the  adju- 
dications, and  in  States  where  the  right  to  vaiy  the  decree  from 
time  to  time  is  not  given  by  express  statute,  it  is  practically  the 
safer  course  for  the  original  decree  to  reserve  in  terms  this  right.' 
As  to  the  — 

§  483  a.  Statutes  permitting  or  forbidding  Changes.  —  Some  of 
the  statutes  expressly  provide  for  thus  varying  the  decree,  and 
then  it  would  be  superfluous  to  insert  therein  the  reservation.^ 
By  the  terms  or  construction  of  other  statutes,  the  decree  for  ali- 
mony cannot  be  changed  (at  least,  without  this  reservation)  after 
the  court  finally  adjourns  for  the  term.* 

§  438  5.  How  Application  made  —  (Death).  —  The  application 
to  vary  the  amount  of  alimony  is  to  be  made  by  summary  motion, 
or  petition  in  the  original  cause,  not  by  a  new  proceeding.*  The 
facts  relied  on  by  the  applicant  must  be  set  out  in  his  petition  J 


1  See  Shotwell  v.  Shotwell,  2  Sm.  & 
M.  Ch.  61 ;  LawBon  v.  Shotwell,  27  Migsu. 
6S0;  Chapman  v.  ChapniSD,  13  Ind.  386; 
Bankston  v.  Bankston,  27  Miflsis.  692. 

2  Severn  r.  Severn,  7  Grant,  U.  C.  Ch. 
108. 

>  Ante,  §  428,  429. 

*  Shaw  V,  McHenrj,  62  Iowa,  182. 

ft  Bacon  v.  Bacon,  48  Wis.  187 ;  Fries 


V.  Fries,  1  MacAr.  291;  Mitchell  v. 
Mitchell,  20  Kan.  666 ;  Hardin  v.  Hardin, 
38  Texas,  616 ;  Kerr  v.  Kerr,  69  How.  Pr. 
266 ;  Kamp  v.  Kamp,  69  N.  Y.  212 ;  Park 
p.  Park,  18  Hun,  466.  And  see  Brenner 
V.  Brenner,  48  Ind.  262. 

0  Bauman  v.  Bauman,  18  Ark.  820, 
883.    See  post,  §  486  et  seq. 

7  Perkins  v.  Perkins,  12  Mich.  466. 
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Such  a  proceeding,  like  the  divorce  suit  itself,^  abates  with  the 
husband's  death.^ 

III.   Other  QueBtionB  under  the  Unwritten  Lato. 

§  434.  Alimony  In  Arrear — (How  long — Bosband  dlsbmlng).-^ 
If,  with  the  tacit  consent  of  the  wife  and  perhaps  in  some  circum- 
stances without  it,  the  alimony  runs  in  arrear,  and  the  husband 
consequently  makes  disbursements  on  her  account,^  the  sums  dis- 
bursed will  be  deducted  when  she  asks  the  ooui't  to  enforce  pay- 
ment.^ And  as  this  allowance  is  for  the  maintenance  of  the  wife 
from  year  to  year,^  the  court  will  not,  without  sufficient  cause 
shown  for  the  delay,  compel  the  payment  beyond  one  year  prior 
to  the  monition.^  This  is  the  rule  in  pin-money,"  which  alimony 
in  some  measure  resembles.  But  this  proposition,  again,  can  in 
reason  apply  only  in  particular  circumstances,  not  in  all. 

§  435.    Agreements  as  to  Oxiginal  Alimony.  —  We  have  already 

Been  something  as  to  the  extent  to  which  the  parties  in  a  divorce 
suit  may,  while  it  is  pending,  settle  the  question  of  alimony  be- 
tween themselves.®  An  arrangement  of  this  sort  ought  to  be, 
not  only  fair  and  just  of  itself,  but  open,  and  made  under  the 
sanction  of  the  court  on  an  examination  of  the  facts ;  because, 
among  other  reasons,  it  would  otherwise  ^^  have  a  tendency  to 
produce  collusion  between  the  parties,  with  a  view  to  the  disso- 
lution of  the  marriage."  Yet  where  it  is  just,  advantageous  to 
the  parties,  and  in  conflict  with  no  policy  of  the  law,  it  should 
receive  the  judicial  approbation.^  A  post-nuptial  provision  for 
the  wife,  not  made  in  contemplation  of  divorce  proceedings,  is 


1  Ante,  §  261. 

s  Post,  §  4dd-4d8;  O'Hagan  v.  Ezeo- 
utor,  4  Iowa,  500. 

>  Ante,  §  401. 

^  I)e  Blaquiere  v.  De  Blaqulere,  8  Ha^. 
Ec.  822,  6  Eng.  Ec  126,  12a  And  Bee 
ante,  §  426,  431. 

»  Ante,  §  427. 

*  De  Blaquiere  v.  De  Blaqniere,  supra, 
and  Wilson  v.  Wilson,  cited  in  a  note  to 
the  same  case,  6  Eng.  Ec.  .129.  And  see 
Gresse  v.  Gresse,  cited  1  Phillim.  210. 

<  1  Bishop  Mar.  Women,  §  280,  23a- 
885. 
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B  Ante,  §236,  287  0-289. 

•  Daggett  V.  Daggett,  6  Paige,  609. 
And  see  Rogers  v.  Rogers,  4  Paige,  616 ; 
Kirby  v.  Kirby,  1  Paige,  666 ;  Petersine 
V.  Thomas,  28  Ohio  State,  696;  Adams  v. 
Adams,  26  Minn.  72 ;  Speck  v,  Dausman, 
7  Misso.  Ap.  166 ;  ante,  §  286-287.  And 
see  for  some  principles  applicable  in  the 
case,  People  v.  Mercein,  8  Paige,  47,  68 ; 
Wallingsford  v.  VTallingsford,  6  Uar.  & 
J.  486 ;  Conyerse  o.  Conyerse,  9  Rich.  £q. 
686;  ante,  §236. 
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not  within  this  doctrine.  If  enforcible  generally,  it  will  be  so 
regarded  in  a  divorce  suit.^ 

Subsequent  BargalnlngB.  — After  a  marriage  is  dissolved,  the  now 
discovert  feme  may  make  contracts  relating  to  her  alimony  the 
same  as  to  any  other  property  interest.^  How  far,  after  a  divorce 
from  bed  and  board,^  the  wife  can  deal  with  it  we  need  not  specu- 
late. It  is  a  question  on  which  the  courts  have  scarcely  spoken. 
In  one  case«  where,  in  a  letter  to  her  husband's  solicitor,  a  wife 
expressly  abandoned  the  alimony,  but  she  was  shown  to  have 
done  it  to  influence  the  husband  to  let  her  son  be  with  her,  the 
court  said :  ^^  I  doubt  whether,  in  law,  it  was  competent  for  her, 
in  that  form,  to  relinquish  the  benefit  of  the  decree  of  the  court. 
This  is  a  contract  between  husband  and  wife ;  and,  though  the 
principles  applicable  to  such  contracts  are  not  strictly  the*  same 
after  a  legal  separation  as  they  may  be  regarded  while  the  par- 
ties are  living  together,  yet  they  are  not  widely  different.  In  the 
one  case,  hei'e  is  the  influence  arising  from  affection  ;  afterwards 
an  influence  of  a  different  sort,  arising  from  an  anxiety  to  com- 
municate with  her  children.  If  it  were  necessary  to  settle  this 
point,  I  should  be  of  opinion  that  the  whole  alimony  decreed  to 
her  in  1830  must  be  placed  at  her  disposal,  and  then  she  will  be 
at  liberty  to  appropriate  it  as  she  pleases."  ^ 

§  486.  Death  of  VTlfe —  (Alimony  In  Arrear).  —  In  the  ecclesi- 
astical practice,  it  seems  that,  if  a  wife  died  leaving  alimony 
unpaid,  her  representatives  could  not  maintain  a  suit  to  enforce 
its  payment.  And  it  is  settled  that  such  arrears  cannot  be  re* 
covered  in  the  common  law  or  equity  tribunals,  unless  for  the 
benefit  of  her  creditors.*  Thus,  to  a  bill  in  equity  by  a  wife's 
executors  for  such  arrears,  a  demurrer  was  sustained.  Lord 
Lyndhurst,  Ch.,  observing:  "It  was  said,  that,  in  analogy  to 
the  cases  in  which  this  court  grants  the  writ  of  m  exeat  regno^ 
and  on  principle,  the  bill  might  be  sustained  ;  but  it  is  impossible 
to  look  into  those  cases  without  seeing  how  very  reluctantly  the 
court  has  acted  in  giving  relief.*    Then  it  was  said,  that  the  party 

1  CaUme  v.  Calame,  10  C.  £.  Green,  *  De  Blaquiere   v.  De  Blaquiere,  3 

64&    And  see  McLaren  v.  McLaren,  88  Hag.  £c.  322,  6  Eng.  £c.  126, 128,  bj  Dr. 

Ga.  Sapp.  90.  Lushington. 

>  Preston   v,  Williams,  81  lU.  176 ;  •  Post,  §  437  et  seq. 

Blake  «.  Blake,  7  Iowa,  46.  »  See  Shaf toe  v.  Shaftoe,  7  Yes.  171 ; 

*  For  the  consequence  of  which  see  Dawson  v.  Dawson,  7  Ves.  173.    And 

post,  §  726-741.  see  2  Stoiy  £q.  Jurisp.  §  1472. 
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will  be  without  remedy,  because  executors  cannot  maintain  a  suit 
in  the  ecclesiastical  court.  That  argument  operates,  I  think,  the 
other  way  ;  for  executors  may  maintain  suits  in  the  ecclesiastical 
court,  but  not  for  arrears  of  alimony.  .  It  should  seetn,  therefore, 
that  the  claim  must  cease  with  the  death  of  the  wife.  That  is 
probably  the  principle ;  but  it  does  not  follow  that,  therefore, 
this  court  has  jurisdiction.  There  is  no  instance  of  such  a  bill  as 
the  present  being  filed  against  the  husband,  by  the  executors  of 
the  wife ;  and  I  should  be  very  averse  to  establish  a  precedent. 
The  authorities  do  not  warrant  it.  The  cases  in  which  the  court 
have  granted  the  writ  of  ne  exeat  regno  do  not  warrant  it ;  nor, 
from  the  circumstances  of  the  ecclesiastical  court  not  interfering, 
can  I  found  any  jurisdiction  in  this  court."  *  But  this  doctrine 
does  'not  extend  to  every  sort  of  allowance  made  with  us  under 
the  name  of  alimony.  It  was  therefore  held  in  Indiana,  that 
arrears  of  what  is  there  termed  alimony,  awarded  to  the  woman 
on  a  divorce  from  the  bond  of  matrimony,  may,  on  her  death,  be 
recovered  of  the  husband  by  her  administrator.^ 

§  437.  Further  of  Dootrlne* — (Charging  Alimony,  &o).  — Where, 
in  Pennsylvania,  a  wife  brought  her  suit  for  the  recovery  of 
arrears  of  alimony  and  died  while  it  was  pending,  her  administra- 

'  Stones  V.  Cooke,  cited  8  81m.  S21,  riage,  and  the  wife  is  barred  from  anj 

note.  future  claim  on  him  or  his  estate;  in  a 

s  Miller  v.  Clark,  23  Ind.  870.    The  word,  in  view  of  all  the  provisions  of  the 

doctrine  in  this  case  was  put  admirably  statute,  when  considered  and  construed 

and  forcibly  by  Elliott,  J.,  thus :  "When  it  tog:ether,  is  it  not  manifest  that  the  legis- 

is  remembered  that  the  statute  has  abol-  lature  intended  that,  upon  granting  the 

ished  divorces  a  menta  et  thoro,  in  which  divorce,  the  court,  under  the  authority 

alone,  under  the  common  law,  alimony  to  decree   alimony  to  the   wife,  should 

was  decreed ;  and  has  destroyed  one  of  make  a  just  and  equiiable  settlement  be- 

the  principal  characteristics  of  alimony  tween  the  parties  of  their  marital  rela- 

at  common  law,  by  providing  that  the  tions,  in  view  of  aU  the  circumstances  of 

allowance  shall  be  for  a  sum  in  gross,  that  relation,  and  of  the  property  of  the 

and  not  for  annual  payments ;  and  that  parties,  and  their  joint  labors  in  the  accu- 

it  has  substituted  divorces  wholly  dis-  mulations  during  the  marriage ;  and  that 

solving  the  marriage  contract  and  restor-  the  sum  so  given  to  the  wife  should 

ing  the  parties  to  their  original  rights  and  thereupon  become  her  absolute  property, 

to  their  separate  real  estate ;  and  when  it  as  upon  an  equitable  partition  between 

is  recollected  that  whatever  personal  prop-  them  1     Such,  it  seems  to  us,  is  the  rea- 

erty  the  wife  may  liave  brouglit  to  the  sonable  and  proper  interpretation  of  the 

husband  on  the  marriage,  and  not  re-  statute.    The  allowance  so  authorized  is 

tained  as  her  separate  property,  or  how-  named  alimonif  in  the  statute,  but  it  is  not 

ever  much  property  may  have  been  ao-  the  alimony  of    the  common    law. . . . 

cumulated  by  their  joint  care  and  toil,  The  reason  for  the  rule  at  common  law 

and  to  which  she  may  have  contributed  does  not  exist  under  the  statute,  and  the 

in  a  large  degree,  it  is  all  held  by  the  rule  itself  should  not,  therefore,  be  ap- 

husband  on  the  dissolution  of  the  mar^  plied."    p.  876, 870. 
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tor  was  held  not  entitled  to  proceed  with  it  except  for  the  use  of 
her  creditors,  with  whom  she  had  contracted  debts  in  consequence 
of  his  withholding  payment  in  her  lifetime.^  The  opinion,  by 
Rogers,  J.,  is  replete  with  learning  and  sound  sense ;  and  there 
are  several  things  relating  to  this  subject  which  cannot  be  better 
explained  than  in  his  very  words.  He  said:  ^^A  sentence  of 
divorce  a  mensa  et  thoro  does  not  so  far  destroy  the  relation  of 
husband  and  wife  as  to  make  the  latter  a  feme  sole  ;  such  a  sen- 
tence merely  suspends,  for  a  time,  some  of  the  obligations  arising 
out  of  that  relation.  A  woman  divorced  a  mensa  et  iharo^  and  living 
separate  and  apart  from  her  husband  cannot  be  sued  as  9k  feme  sole  ;  ^ 
unless  in  the  known  excepted  cases  of  abjuration,  exile,  and  the 
like,  when  the  husband  is  considered  as  dead,  and  the  woman  as 
a  widow.  The  same  holds  good  where  she  is  divorced  a  vinculo,^ 
Alimony  is  not  considered  the  separate  property  of  the  wife,  but 
it  is  that  proportion  of  the  husband's  estate  which  the  courts 
allow  her  for  present  subsistence  and  livelihood  according  to  law, 
when  they  decree  a  separation  from  bed  and  board.  In  Vauder- 
gucht  v.  De  Blaquiere  ^  it  was  attempted  to  assimilate  ali- 
mony to  [an  estate  settled  to]  the  separate  use  of  a  [married] 
woman ;  but  the  court  denied  the  similitude,  for  alimony  is  liable 
to  be  varied  by  the  court  according  to  the  husband's  circum- 
stances. A  married  woman*,  divorced  from  her  husband  and  en- 
titled to  alimony  under  the  sentence  of  the  ecclesiastical  court, 
accepted  a  bill  of  exchange  for  articles  of  dress  supplied  to  her  by 
the  drawer,  and  made  it  payable  at  her  banker's,  to  whom  her  ali- 
mony was  paid.  It  was  held  that  she  did  not  thereby  charge  her 
alimony.  •  .  • 

§  438.  Continaed.  —  ^^  In  case  of  a  divorce  a  mensa  et  thoro^ 
she  ought  to  apply  her  alimony  to  her  support,  as  her  occasions 
may  require  ;  and,  if  those  who  know  her  condition,  instead  of 
requiring  immediate  payment,  give  credit  to  her,  they  cannot  sue 
her.* 

Arrears  belong  to  Husband  —  Why  ?  —  (VTlfe's  Creditors).  — 
^  As,"  he  continues,  ^^  a  divorce  a  mensa  et  thoro  does  not  destroy 
the  relation  of  marriage,  but  merely  suspends  some  of  the  obliga- 

1  Clark  V.  Clark,  6  Watta  &  S.  8&.  «  Vandergucht  v.  De  Blaquiere,  S  Sim. 

s  But  aee  poet»  §  786-788.  816. 

s  Marshall  v.  Button,  8  T.  B.  646;  *  Beard  v.  Webb,  2  B.  &  P.  98;  Mar- 
Hyde  V.  Price,  8  Yes.  487;  Lean  v,  shall  v.  Button,  8  T.  B.  645;  Murray  v. 
SchuU,  2  W.  BL  1196.    See  post,  §  706.  Barlee,  8  Myl.  &  K.  209, 220. 
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tions  arising  out  of  that  relation,  it  follows  that  the  right,  as  re- 
gards succession  to  property,  is  not  impaired.  .  .  .  Thus,  it 
appears  that  the  title  to  property,  whether  dower,  curtesy,  or 
personal  estate,  is  affected  by  divorce  stccording  to  the  nature  of 
the  divorce ;  for,  if  it  be  a  dissolution  of  the  marriage,  and  then 
only,  the  rights  consequent  upon  it  will  cease.  But  where  the 
bond  of  matrimony  is  not  dissolved,  as  in  case  of  a  divorce  a 
mensa  et  thoro^  the  rights  of  the  parties,  so  far  as  regards  succes* 
sion  to  property,  remain  as  before.  From  this  it  would  result 
that  the  arrears  of  alimony  belong  to  the  husband ;  and  it  would 
seem  to  be  against  right  to  compel  him  to  pay  to  another  that 
which  belongs  to  himself.  And  this  may  have  been  avoided  by 
the  husband,  who  might  upon  a  proper  application  have  the 
letters  of  administration  set  aside."  Yet,  as  this  husband  had 
neither  taken  out  administration  nor  applied  to  have  the  letters 
to  the  plaintiff  vacated,  he  could  not  thus  set  up  his  right  in  a 
collateral  way.  There  appearing  to  be  debts  which  the  deceased 
wife  had  left  unpaid,  the  plaintiff  was  allowed  to  recover  for  the 
benefit  of  her  creditors;  the  court  observing :  "  If,  after  payment  of 
the  debts,  anything  should  remain,  the  administrator  will  hold  it  for 
the  use  of  the  husband,  on  the  principle  before  stated."  ^    But,  — 

Death  of  Husband  and  Alimony  in  Amar.  —  If  the  husband  dies 
instead  of  the  wife,  the  estate  which  he  leaves  is,  it  appears,  liable 
to  pay  the  alimony  due  at  the  time  of  his  death.^  Of  course, 
the  proper  steps  must  be  taken  ;  it  cannot  be  compelled  against 
his  representatives  b}'  motion.^ 

§  439,  DismiBsal  of  Suit  —  (Temporary  Alimony).  —  For  reasons 
similar  to  the  foregoing,  the  dismissal  of  a  divorce  suit,  while  ali- 
mony ordered  pendente  Ute  remains  unpaid,  commonly  operates 
to  relieve  the  husband  from  paying  it.*  She  is  still  his  wife,  and 
whatever  is  hers  belongs  to  him ;  and,  if  he  should  in  form  pay 
this  money  to  her,  it  would  be  his,  and  he  could  take  possession 
of  it.  The  tribunal  had  no  authority  to  set  it  apart  for  her 
separate  use,  except  as  maintenance  during  a  divorce  suit,  or  the 

1  Clark  V.  Clark,  0  Watts  &  S.  86,  87,  Aa  to  the  effect  of  the  husband's  bank- 

88, 89.    And  see  Sterling  v.  Sterling,  12  mptcy,  &c.,  see  Newhoose  v.  Common- 

Ga.  201.  wealth,  6  Whart.  82 ;  Texas's  Case,  1 

*  Smith  V,  Smith,  1  Boot,  849 ;  Sloan  Ashm.  175 ;  Dickens  o.  Dickens,  8  Swab, 

r.  Cox,  4  Hayw.  76;  Francis  ».  Francis,  &  T.  646. 

81  Grat.  283 ;  Lawton,  Petitioner,  12  R.  L         *  Guenther's  Appeal,  40  Wis.  116. 
210.    See  Jamison  v,  Jamison,  4  Md.  Ch.         ^  Ante,  §  409  a ;  Chestnut  «.  Chestnut^ 

289,  298.     Husband'a   Baakrnptcy.^  77  lU.  S4S. 
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consequence  of  a  divorce  ;  but,  tbe  suit  being  ended,  her  duty  is 
to  return  to  her  husband.^  If  third  persons  have  obtained  an  in- 
tei>est  in  or  lien  on  the  alimony,  or  if  there  are  costs  or  fees  com- 
ing to  counsel,  the  case  is  in  principle  and  probably  in  authority 
different.^  The  English  Divorce  Court,  when  before  a  hearing 
the  question  is  settled  by  the  petitioning  wife's  return  to  cohabit- 
ation, will  dismiss  the  suit  on  the  husband's  application  only  on 
payment  of  taxed  costs.^ 

§  440.  Money  to  "Wife's  Cotinsel  la  Oompromlse  —  Alimony  paid 
to  Wiia  —  Where  a  wife's  suit  for  alimony  without  divorce  was 
compromised  by  her  husband's  paying  money  for  her  to  her  coun- 
sel, she  was  permitted  to  maintain  against  the  counsel  a  bill  in 
equity  for  the  money,  by  next  friend,  not  joining  the  husband.^ 
Here,  it  is  seen,  the  husband  had  not  only  appropriated  this 
money  to  the  wife's  use,  but  he  had  also  parted  with  it.  And 
we  may  doubt  whether,  in  any  case  where  alimony,  temporary  or 
permanent,  has  actually  passed  to  the  wife,  the  husband  can 
reclaim  it.  If  he  could,  the  decree  would  be  substantially  with- 
out legal  effect.  Therefore  where,  on  a  divorce  from  bed  and 
board,  the  rents  of  some  lands  were  appropriated  to  the  wife 
toward  her  alimony,  and  out  of  them  she  made  an  annual  saving, 
the  husband  on  her  death  was  adjudged  not  entitled  to  the  fund 
accumulated  from  this  saving.  This  decision  appears  to  have 
proceeded  substantially  on  general  principles  ;  but  the  court 
made  some  allusion  to  a  statute  which  gave  the  wife,  obtaining  a 
divorce,  ^^  capacity  to  aoquire  and  dispose  of  such  property  as 
she  might  procure  by  her  own  industry,  or  as  might  accrue  by 
descent,  devise,  or  in  any  other  mannerJ^^  ^ 

IV.   Statutory  Alimony. 

§  441.  Already,  —  under  the  foregoing  sub-titles,  we  have  seen 
something  of  the  working  of  our  statutes  upon  the  common-law 
doctrines  of  alimony.    And  — 

Allowanoee  under  Name  of  Alimony.  —  We  have  seen  that  tiiere 

1  Persons  v.  Persons,  7  Humph.  133;  2P.  &M.  102;  Thompson  o.  Thompson,  8 

t.  F.  Wright  0.  Wright,  6  Texas,  29.   See  Head,  527;  Thomdike  v.  Thomdike,  1 

Stafford  v.  Stafford,  9  Ind.  162.  Wash.  Ter.  198. 

s  See,  not  exactlj  to  the  point  in  the         '  Cooper  v.  Cooper,  8  Swab.  &  T.  892. 

text,  yet  as  illustrating  this  general  sub-  And  see  Weaver  v.  Wearer,  33  Ga.  172. 
Ject,  Ex  parte  Bremner,  Law  Rep.  1  P.  &         ^  Spencer  o.  Ford,  1  Rob.  Va.  648. 
M.  264 )  Patterson  v.  Patterson,  Law  Rep.         >  Darden  v.  Joyner,  9  Ire.  339. 
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are  various  statutory  allowances  to  the  wife  under  the  name  of 
alimony,  which  are  not  such  in  fact ;  ^  as,  in  New  Hampshire  ^  and 
Connecticut,'  where  this  word  is  used  to  designate  a  portion  of 
the  husband's  estate,  real  or  personal,  vested  by  judicial  sentence 
in  the  wife,  on  the  dissolution  of  the  marriage.  So  an  Ohio  stat- 
ute provides,  that,  on  a  divorce  from  the  bond  of  matrimony  for 
the  husband's  fault,  the  wife  shall  be  restored  to  all  her  lands, 
and  have  such  a  share  of  his  real  and  personal  estate  as  the  court 
may  think  reasonable.  Under  whidh  statute,  it  may  decree  to  the 
wife,  in  its  discretion,  either  a  periodical  support,  or  a  gro%%  sum, 
^^  as  alimony."  ^  More  of  this  sort  of  legislation  may  be  seen  in 
the  cases  cited  to  a  previous  section.'^ 

§  442.  Aasimilating  to  Separate  Batata  —  (Daring  "Wlfa'a  Xdfa).  — 
We  have  seen  that  alimony,  under  the  unwritten  law,  differs  con- 
siderably from  an  equitable  estate,  vested  in  trustees  to  the 
use  of  the  wife.^  But  the  New  York  statute  was  construed  as 
working  a  change  in.  this  doctrine.  It  provides,  that,  upon  a 
judicial  separation,  the  court  may  make  such  decree  for  the  main- 
tenance of  the  wife  by  the  husband,  or  out  of  his  property,  as 
may  appear  just  and  proper.  And  in  a  much  considered  case 
Chancellor  Walworth  doubted  whether  it  could  award  to  her  iei 
gross  sum,  instead  of  a  periodical  allowance.  But  he  held,  and 
the  Court  of  Errors  on  appeal  confirmed  his  decision,  that  the 
decree  might  direct  the  alimony  to  be  her  separate  estate,  and 
authorize  her  to  dispose  of  such  part  of  it  as  shall  remain  at  her 
decease,  if  the  husband  survives  her,  by  an  instrument  in  the  < 
nature  of  a  will.  In  the  Court  of  Errors,  Nelson,  C.  J.,  observed, 
that  the  reason  for  putting  the  decree  in  this  form  was  to  take 
from  the  husband  '^  any  temptation  to  withhold  the  payment  of 
the  alimony  at  the  time  designated.  Unless  this  power  was 
given,  any  unpaid  balance  at  her  decease  should  of  course  go  to 
the  husband ;  and,  as  she  is  aged  and  infirm,  his  past  conduct 
may  well  justify  the  apprehension  that  he  would  not  hesitate  to 
try  the  expeiiment  of  fighting  off  the  quarterly  payments,  with 
the  hope  that  in  the  mean  time  death  might  intervene  and  relieve 
him  from  the  burden  imposed  by  the  decree.     The  right  to  give 

»  Ante,  §  427.  «  Piatt  v.  Piatt,  9  Ohio,  87. 

<  Parsons  v.  Parsons,  9  N.  H.  909 ;  *  Ante,  §  427. 

Sheafe  v.  Slieafe,  4  Post.  N.  H.  664.  •  Ante,  §  487,  488. 
*  Lyon  17.  Lyon,  21  Conn.  186, 197. 
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this  direction  in  respeot  to  the  fund  is  not  to  be  doubted.  The 
same  power  that  can  vest  her  with  the  absolute  separate  interest 
in  a  portion  of  the  husband's  estate,  can  enable  her  to  dispose  of 
it  as  she  may  think  proper.  Indeed,  the  right  to  make  the  dis- 
position is  incident  to,  and  arises  out  of,  the  absolute  oumership  in 
the  separate  estate  which  the  statute  has  authorized  the  court  to 
confer  on  her,  although  it  is  usual  to  accompany  the  allowance 
with  an  express  power.  The  wife  has  always  been  allowed  in 
equity  to  dispose  of  her  separate  estate  by  an  instrument  in  writ- 
ing in  the  nature  of  a  will,  and  a  court  of  equity  will  see  that  her 
directions  are  carried  into  execution."  It  was  also  held  in  this 
case,  that  alimony  under  the  statute  may  be  made,  by  the  decree, 
to  continue  after  the  death  of  the  husband,  during  the  entire  life 
of  the  wife.^ 

§  448.  Alimony  In  Uen  of  Dower.  —  Said  the  court  in  an  In- 
diana case :  *^  The  present  Revised  Statutes  authorize  the  courts, 
when  a  divorce  is  granted  for  the  misconduct  of  the  husband, 
and  when  the  estate  brought  by  the  wife  and  restored  to  her  on 
the  divorce  is  not  sufficient  for  her  support,  to  grant  such  alimony 
out  of  his  estate  as  shall  be  just  and  reasonable.  There  is  no 
provision  authorizing  a  grant  of  alimony  in  lieu  of  dower  ;  but  it 
is  provided,  that  the  court  shall  not  have  power  to  divest  either 
party  of  their  title  to  or  interest  in  any  real  estate,  further  than 
is  expressly  provided  for."  Accordingly  it  was  held,  that  the 
wife  could  not  be  divested  of  her  dower  by  a  decree  of  alimony, 
stated  in  the  decree  to  be  instead  of  dower.^  Various  rulings  on 
this  question,  resulting  from  different  statutes  and  transactions, 
have  been  made  in  other  States.^ 

§  444.  Choloe  of  Methods — (Annual  AUowanoe — OroM  8nm}. — 
The  Illinois  court  deemed,  that,  though  the  statutes  permit  the 
alimony  to  be  either  by  a  gross  sum  or  an  annual  allowance,  the 
latter  form  is,  in  general,  to  be  preferred.*  The  former  was  con- 
sidered in  Michigan  to  be  better  for  cases  where  the  husband 
will  be  likely  vexatiously  to  delay  or  withhold  payment.* 

1  Burr  r.  Burr,  10  Paige,  20,  in  the  Cavana,  62  Barb.  109 ;  Grain  v,  Cavana, 

Chancellor's  and   the  Vice-Chancellor's  86  Barb.  410;  Gaines  v.  Poor,  3  Met.  Kj. 

Courts;  7  Hill,  N.  Y.  207,  213,  in  the  603;  Stewart  v.  Stewart,  48  6a.  204. 

Court  of  Errors.  ^  Ross  v.  Ross,  78  111.  402. 

<  Russell  V.  RusseU,  Smith,  Ind.  356,  •  McClung  v,  McClnng,  40  Mich.  403. 

1  Ind.  510.    See  Madison  v,  Madison,  1  And  see  Prescott  v.  Prescott,  59  Maine, 

Wash.  Ter.  78.  146 ;    Blankenship  o.    Blankenship,    19 

s  Sayage  v.  CriU,  19  Hun,  4;  Grain  v,  Kan.  150. 
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CHAPTER  XXIX. 

THE  FACULTIES  07  THE  HUSBAND  WHENOE  ALIMONY  PROCEEDS. 

§  445.  Judlolftl  Diaoretion  as  to  Alimony.  — Not  only  temporary 
alimony,^  but  permanent  also,  is,  as  to  its  amount,  and  in  some 
degree  as  to  whether  or  not  it  shall  be  allowed,  of  discretion  in 
the  court,  rather  than  of  strict  right  in  the  applicant.  Tet  this 
is  not  an  arbitrary  but  a  judicial  discretion,  to  be  exercised  accord- 
ing to  established  principles  of  law,  and  upon  an  equitable  view 
of  all  the  circumstances  of  the  particular  case.^    StiU,  — 

Hnsbaad'a  Rank  and  Fortana. —  As  before  divorce,^  SO  after  and 
during  the  pendency  of  the  divorce  suit,  the  wife  is  entitled  to  a 
support  corresponding  to  the  rank,  fortune,  and  condition  in  life 
of  her  husband.  And  '^  where  the  delinquency  of  the  husband 
has  been  established,  and  the  wife  is  the  injured  party,  driven 
by  his  cruelty"  or  other  wrongful  conduct  "from  the  comfort 
of  domestic  enjoyments,  she  should  be  liberally  supported."  ^ 
Hence,  — 

§  446.  Hvabaad'a  Faculties  —  (Tangible  Property).  —  The  capa*^ 
bility  of  the  husband  to  render  a  support  to  the  wife  is,  in  aU 
cases,  not  the  sole  but  a  leading  and  indispensable  fact,  to  be  con- 
sidered by  the  court  in  fixing  the  alimony.*  The  faculties,  recog- 
nized by  the  law,  consist  in  a  combination  of  things ;  as,  besides 
the  various  forms  of  tangible  property,^  the  husband's  — 

I  Ante,  §  406.  Breinig,  2  Casej,  Pa.  161 ;  Foote  v.  Foote» 

s  Rees  V.  Bees,  8  Phillim.  87S,  1  Eng.  22  Dl.  426 ;  Farlej  v,  Farley,  80  Iowa, 

Ec.  418;  Rickett8P.Ricketu,  4  6111,106;  868;  Thompaoa  v.  ThompBoi^  10  Rich. 

Burr  V.  Buxr,  7  HUl,  N.  Y.  207  ;  Rich-  £q.  416 ;  Jollifit  v.  Jolliff,  82  Bl.  627 ; 

mond  V.  Richmond,  1  Green  Ch.  00 ;  Smith  Powell  v.  Powell,  68  Ind.  618 ;  Stillman 

V.  Smith,  2  PhllUm.  286,  1  Eng.  Ec.  244;  v.  Stiiknan,  7  Baxter,  160;  ante,  §  406. 

Lawrence   v,  Lawrence,  8  Paige,  267  ;         *  VoL  L  §  668. 

Cooke  V,  Cooke,  2  Phillim.  40,  1  Eng.         ^  Nelson,  C.  J.,  in  Burr  v.  Bnrr,  supra, 

Ec.178;  Otway  v.  Otway,  2  Phillim.  109,  p.  211 ;  Otway  v.  Otway,  2  Phillim.  100, 

1  Eng.  Ec.  208 ;  Hammond  v.  Hanunond,  1  Eng.  Ec.  208;  Bailey  v.  Bailey,  21  Grat 

Clarke,  161 ;  McGee  v.  McGee,  10  Ga.  477,  43. 

400;  Bergen  v.  Bergen,  22  111.  187 ;  PInck-         >  Phelan  v,  Phelan,  12  Fla.  449. 

ard  V.  Phickard,  22  Ga.  81 ;  Breinig  o.        •  Bailey  v.  Bailey,  21  Grat  43. 

882 


OHAP.  XXIX,]        FACULTIES  WHENCE  ALIMONY. 


§446 


Ability  to  earn  Money.  —  The  husband's  duty  to  maintain  his 
wife  does  not  depend  alone  on  his  having  property  accumulated 
in  any  of  its  visible  foims.  While  the  parties  are  in  cohabitation, 
they  are  required  to  contribute  by  their  respective  personal  exer- 
tions to  a  common  fund,  which  in  law  is  the  husband's,  and  from 
which  the  wife  may  claim  support.^  If  his  misconduct  compels 
her  to  seek  divorce,  she  loses  none  of  her  rights  of  maintenance, 
but  she  is  to  draw  it  in  a  different  way ;  that  is,  through  a  decree  . 
for  alimony,  based,  if  he  has  no  property,  on  his  earnings^  or  ability 
to  earn  money.'  But  when  the  income  proceeds  from  the  per- 
sonal exertions  of  the  husband,  the  proportion  for  alimony  is,  ac- 
cording to  some  of  the  cases,  less  than  when  it  is  derived  from 
permanent  property.^  And  this  would  seem  to  be  reasonable  ; 
because,  where  the  husband  has  wealth,  and  chooses  to  live  on  it 
without  personal  exertion,  his  wife  should  enjoy  the  luxury  with . 
him,  but  where  he  earns  his  income  by  labor  she  has  no  just  claim 
to  be  supported  in  idleness.^ 

Wife  of  Poor  Man.  —  The  extent  to  which  the  wife  of  a  poor 
man  can  have  aid  from  her  divorced  husband  must  depend,  as  it 
would  if  he  were  in  affluence,  much  upon  what  would  determine 
her  condition  were  they  living  together,  in  the  proper  discharge 
of  marital  duties.*  "  If,"  said  Johnston,  C.  J.,  "  the  parties  are 
laboring  people,  the  wife  needs  less.    If  she  is  in  bad  health,  how- 


1  YoL  L  §  S18,  821;  ante,  §  869; 
Miller  V.  Miller,  75  N.  C.  70.  And  see 
Goodheim  v.  Goodh^m,  2  Swab.  &  T. 
250,252,  where,  Wife's  Sarnlii«8.— The 
learned  judge  ordinary  held,  that,  in 
awarding  temporary  alimony,  the  wife's 
income  from  her  own  earnings  should  be 
taken  into  the  account  "  That  the  wife 
miffht  earn  an  income,"  he  said, "  would 
not  be  sufficient  to  reUere  the  husband ; 
but  here  it  is  said,  that  she  does  earn." 
And  see  Burrows  v.  Burrows,  Law  Rep. 
1  P.  &  M.  654 ;  Hoffman  v.  Hoffman,  7 
Rob.  N.  Y.  474. 

>  Holmes  v.  Holmes,  2  Stew.  Ch.  9; 
Prince  v.  Prince,  1  Rich.  Eq.  282 ;  Kirby 
V,  Kirby,  1  Paige,  261,  262;  McCrocklin 
V,  McCrocklin,  2  B.  Monr.  870;  Cooke  v. 
Cooke,  2  Phillim.  40,  1  Eng.  Ec.  178; 
Lawrence  v.  Lawrence,  3  Paige,  267  ; 
Borsler  v.  Burster,  5  Pick.  427 ;  Battey 
V.  Battey,  1  R.  L  212 ;   Eidenmuller  v. 


Eidenmuller,  87  Cal.  864,  366;  Bailey  v. 
Bailey,  21  Grat.  48 ;  Thompson  v.  Thomp- 
son, Law  Rep.  1  P.  &  M.  558 ;  Campbell 
V.  Campbell,  87  Wis.  206;  Carlton  v. 
Carlton,  44  6a.  216.  But  see  Tewksbury 
V.  Tewksbury,  4  How.  Missis.  109 ;  Feig- 
ley  V.  Feigley,  7  Md.  587;  Sheafe  v. 
Sheafe,  86  N.  H.  155.  And  see  Schmidt 
V.  Schmidt,  26  Misso.  285.  See  po8t» 
§  456,  458. 

'  Cooke  V.  Cooke,  supra ;  Stone  v. 
Stone,  8  Curt.  Ec.  841,  7  Eng.  Ec.  487 ; 
Hawkes  p,  Hawkes,  1  Hag.  Ec.  526,  3 
Eng.  Ec.  230;  Poynter  Mar.  &  Diy.  250 : 
post,  §  448.  But  see,  for  the  ezplanation 
of  this,  post,  §  467. 

*  And  see  post,  §  450. 

B  Bursler  v.  Bursler,  supra ;  Smith  v. 
Smith,  2  PhilUm.  235,  1  Eng.  Ec.  244 ; 
Brown  v.  Brown,  2  Hag.  Ec.  6,  4  Eng. 
Ecll. 
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ever,  the  amount  should  be  increased.  If  the  labor  of  the  hus- 
band is  of  a  comparatively  unprofitable  character,  or  if  he  is  sickly, 
allowance  should  be  made  for  these  circumstances.  If,  on  the 
other  hand,  he  is  in  good  health,  and  skilful,  and  is  actually  real- 
izing considerable  profits,  the  partner  of  his  fortunes  should  not 
be  refused  a  reasonable  participation  in  them.  Every  case  must 
be  governed  by  its  circumstances."  ^ 

§  447.  The  SusbancTs  Income  as  the  Foundation  for  Alimony :  — 
In  General.  —  What  families  ordinarily  and  properly  subsist  on 
is  the  income  of  the  husband.  Practically  it  is  sometimes  a 
wasting  away  of  the  principal ;  ^  but,  in  judicious  management, 
such  is  permissible  only  under  a  stress  of  circumstances  and  in 
exceptional  instances.  A  decree  for  alimony,  therefore,  is  in  the 
ordinary  case  based  upon  the  husband's  income ;  ^  though  the 
sources  of  it,  and  other  helpful  facts.^  are  taken  also  into  the  ac- 
count in  determining  the  amount.  Consequently  every  applica- 
tion for  alimony  must  be  accompanied  by  some  exhibit  of  the 
income. 

How  Inoome  shown  —  (AUegatlon  of  Faonlties).  —  The  proced- 
ure for  ascertaining  the  amount  of  the  income  was,  in  England, 
under  the  ecclesiastical  practice,^  and  it  is  frequently  in  this 
country,^  for  the  wife  to  present  to  the  court  what  is  termed  an 
allegation  of  faculties ;  to  which  the  husband  answers  on  oath, 
leaving  her  either  to  rely  upon  his  answer,'  or  to  produce  other 
proofs,  as  she  may  be  satisfied  or  not  with  his  disclosures  therein.^ 
In  the  Divorce  Court  of  England,  the  allegation  of  faculties  is 


1  Prince  ».  Prince,  1  Rich.  £q.  282, 
280. 

'  It  was  once  said  in  a  MiBsouri  case : 
''In  the  allowance  of  alimony,  the  court  is 
not  restrained  to  the  income  of  the  hus- 
band. There  is  nothing  in  the  law  which 
restricts  the  allowance  of  alimony  to  a 
portion  of  the  husband's  income.  Such 
a  principle,  in  many  instances,  would 
depriye  the  wife  of  alimony."  Scott,  J., 
in  Schmidt  v.  Schmidt,  26  Misso.  236, 
286. 

s  Campbell  v.  Campbell,  87  Wis.  206; 
Thompson  v.  Thompson,  Law  Rep.  1  P. 
&  M.  663;  MiUer  r.  Miller,  76  N.  C.  70; 
Hyde  v.  Hyde,  4  Swab.  &  T.  80. 

*  Post,  §  466  et  seq. ;  Carlton  v.  Carl- 
ton, 44  Ga.  216. 
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*  Coote  £c.  Pract  839,  341. 

•  Lovett ».  LoTett,  11  Ala.  763 ;  Wright 
V.  Wright,  3  Texas,  168. 

7  Constable  v.  Constable,  I«aw  Rep.  2 
P.  &  M.  17.  The  husband's  admissions, 
in  his  answer  to  the  wife's  allegation  of 
faculties,  are  to  be  taken  strongly  against 
him.  Robinson  v,  Robinson,  2  Lee,  693, 
6  Eng.  £c.  266 ;  and  the  court  will  pre- 
sume, that  he  has  made  every  possible 
deduction  in  his  own  favor.  Rees  v, 
Rees,  3  PliilUm.  887,  391,  1  Eng.  Ec.  418, 
419. 

'  Brisco  V.  Brisco,  2  Hag.  Con.  199; 
Higgs  V.  Higgs,  3  Hag.  Ec.  472,  6  Eng. 
Ec.  186;  Durant  v,  Durant,  1  Hag.  £c 
628,  3  Eng.  Ec.  231 ;  Westmeath  v.  Wett- 
meath,  8  Knapp,  42. 
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simply  a  "  Petition  for  Alimony,"  wherein  the  husband's  faculties 
are  alleged.^    But  the  procedure  is  for  another  chapter.^ 

§  448.  Inoome  and  its  Bouroe*.  —  ^^  The  general  principle  regu- 
lating such  allegations/'  observes  Dr.  Lushington,^  ^4s  this:  the 
wife  is  at  liberty  to  plead  the  income  of  the  husband,  and  the 
sources  whence  it  is  derived. 

Revenlonary.  —  "  With  regard  to  his  reversionary  property,  — 
and  by  the  word  reversionary  I  mean  such  property  as  the  hus- 
band is  entitled  to  for  a  vested  interest  expectant  on  the  death  of 
some  person,  or  the  happening  of  some  other  contingency,  —  it  is 
both  usual  and  proper  that  such  property  should  be  stated.  I 
think,  that,  with  regard  to  permanent  alimony,  the  court  would 
make  a  different  allotment  in  a  case  where  the  income  of  the  hus- 
band was  derived  from  his  sole  personal  labor  or  exertions,^  from 
what  it  would  do  when  he  had  moreover  a  large  reversionary  prop- 
erty in  expectancy."  ^    But,  — 

Property  of  Parents.  —  As  the  parents  of  the  respective  parties 
are  under  no  legal  obligation  to  maintain  them,  the  wife's  allega- 
tion of  faculties  should  not  say  how  much  property  is  owned  by 
the  husband's  father ;  nor  should  the  husband,  in  answering  it, 
mention  the  amount  of  her  father's ;  ^  though  ''a  case  may  pos- 
sibly arise  in  which,  under  very  peculiar  circumstances,  the  court 
would  allow  the  property  of  the  husband's  father  to  be  stated."  • 
Yet,— 

After-aoquired  Property.  —  Whatever  has  actually  come  to  the 
possession  of  the  husband  since  the  commencement  of  the  suit 
may  be  taken  into  the  account  the  same  as  the  rest.^ 

Llfe-lneuranoe  Policy.  —  The  husband,  in  estimating  his  income, 
is  not  permitted  to  make  any  deduction  on  account  of  a  policy  of 
insurance  on  his  life,  for  which  he  pays  an  annual  premium  ; 
since  the  policy  can  at  any  time  be  converted  into  money.®  But 
where,  under  a  settlement,  the  policy  was  for  the  benefit  of  the 


^  Form  No.  13,  attached  to  "Rules 
and  Orders/'  Law  Rep.  1  P.  &  M.  765. 

^  Post,  §  485  et  seq. 

'  In  Stone  v.  Stone,  infra. 

«  Ante,  f  446. 

*  Stone  V.  Stone,  8  Curt.  £c.  841,  7 
£ng.  Ec.  437. 

«  Harris  v.  Harris,  1  Hag.  £c.  851,  8 
Eng.  Ec.  153 ;  Bruere  v,  Bmere,  1  Curt. 
Ec.  566, 6  Eng.  Ec.  891. 

VOL.  II.  25 


7  Dr.  Lushington,  in  Stone  v.  Stone, 
supra. 

>  Ante,  §  429-431 ;  Sparhawk  i;.  Spar- 
hawk,  120  Mass.  390.  See  Moore  v. 
Moore,  3  Swab.  &  T.  606.  But  see 
Bankston  v.  Bankston,  27  Missis.  692. 

B  Harris  v.  Harris,  1  Hag.  Ec.  351,  8 
Eng.  Ec.  153.  See  also  Frankfort  v. 
Frankfort,  4  Notes  Cas.  280,  282 ;  Pern- 
berton  v,  Pemberton,  2  Notes  Cas.  17. 

886 


§450 


ANOILLABY  PROCEEDINGS. 


[book  xn. 


wife  and  children  after  his  death,  and  his  employers  paid  over  the 
premium  and  took  it  out  of  his  wages,  he  was  held  entitled  to 
have  it  deducted  from  his  income  for  alimony.^ 

§  449.  A£Feot6d  by  Good  or  Bad  Management.  —  As  the  husband's 
capability  for  earning  money  is  one  of  the  faculties  recognized  by 
the  law,2  —  and  as  a  woman  in  entering  matrimony  contracts 
with  the  man  as  much  in  reference  to  his  capacity  for  managing 
an  estate  as  to  the  estate  itself,^  —  his  actual  income  furnishes 
substantially  the  standard,  whether  it  is  greater  or  less  in  conse- 
quence of  his  good  or  bad  management ;  a  proposition  subject  to 
be  controlled,  in  favor  of  the  wife,  where  there  is  lack  of  good 
faith  in  the  husband.*    But,  — 

Non-prodnotlTe  Investmenta.  —  If  an  investment  is  apparently 
non-productive,  the  question  is  pertinent,  whether  or  not  it  is 
really  so.  Where,  for  example,  a  stock-enterprise  is  managed 
with  a  view  to  increasing  the  capital  by  withholding  dividends, 
there  is  as  truly  an  income  as  if  dividends  were  received  and  re- 
invested. And  there  are  multitudes  of  other  instances  within 
this  principle.  All  marketable  securities,  therefore,  must  be 
taken  into  the  account ;  as  otherwise  the  husband  would  be  able 
to  tie  up  his  funds,  and  evade  her  claim  altogether.^  And  the 
like  principle  applies  to  lands,  not  immediately  or  not  proportion- 
ately to  their  value  productive,  held  wholly  or  in  part  for  their  pro- 
spective increase  in  market  price.  The  wife  is  not  to  be  deprived 
of  her  alimony  ;  though  the  husband,  to  furnish  it,  should  be  com- 
pelled to  change  some  of  his  investments.^    Again,  — 

§  450.  Good  Faith  —  (Bad  Management  —  IVandnlent).  —  A  hus- 
band claiming  a  deduction  for  his  bad  management,  especially 
since  the  delictum^  must  show  clearly  that,  at  least,  he  acted  in 
good  faith.^  And  incumbrances  on  his  estate,  caused  by  his  prof- 
ligacy and  extravagance,  will  not  be  deducted  to  their  full  amount.^ 


1  Foreter  v.  Fonter,  2  Swab.  &  T.  553. 

3  Ante,  §  446. 

•  See  Vol  I.  §  814,  818,  821. 

«  Ante,  §  480 ;  post,  §  460 ;  Brisco  v. 
Brisco,  2  Hag.  Con.  190,  201 ;  Higgs  v. 
Higgs,  8  Hag.  £c.  472,  5  Eng.  £c.  186 ; 
Cooke  V.  Cooke,  2  Philliro.  40,  1  Eng.  Ec. 
178 ;  Miller  v.  Miller,  6  Johns.  Ch.  91 ; 
Frankfort  v,  Frankfort,  4  Notes  Cas.  280, 
J282;  Foulkes  v.  Foulkes,  Poyhter  Mar. 
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&  Diy.  256,  note;  Stone  v.  Stone,  0  Jar. 
381. 

«  Harris  v.  Harris,  1  Hag.  Ec.  851,  3 
Eng.  Ec.  153 ;  ante,  §  430. 

«  Close  V.  Close,  10  C.  E.  Green,  434. 

7  And  see  ante,  §  430. 

8  Mjtton  V,  Mytton,  3  Hag.  Ec.  657, 
5  Eng.  Ec.  249 ;  Kirkwall  v.  Kirkwall, 
Poynter  Mar.  &  Div.  255,  note.  And  see 
Neil  V,  Neil,  4  Hag.  Ec.  273 ;  post,  §  451, 
note. 
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Especially  an  assignment,  partly  fraudulent  and  colorable,  of  all 
:his  property,  made  subsequently  to  the  commencement  of  the  suit, 
cannot  in  any  degree  impair  the  rights  of  the  wife  ;  for,  ^^  if  such 
a  contrivance  could  avail,  no  injured  wife  could  ever  hope  for  jus- 
tice.'* ^  So,  if  the  husband,  after  the  delictum^  particularly  after 
the  commencement  of  the  divorce  suit,  grants  an  annuit}*^  out  of 
his  estate,  ^^  this  is  not  a  deduction  he  is  entitled  to  make.  The 
utmost  the  court  could  allow  would  be  the  interest  of  the  debt ; 
and  even  then  the  husband  should  satisfy  the  court,  that  the  debt 
was  contracted  before  the  injury  done."  ^ 

§  451.  HomMtead.  —  The  homestead  on  which  the  husband 
continues  to  reside,  while  the  wife  is  separated  from  him,  yields 
an  income,  not  in  money,  but  in  its  use  ;  ^  therefore  it  should  be 
taken  into  the  account.  ^^  The  principal  point,"  said  Dr.  Lush- 
ington  on  a  question  of  reducing  alimony,  ^^  is,  what  is  to  be 
done  in  respect  to  Hill  House  Farm.  There  is  an  extraordinary 
affidavit  from  General  De  Blaquiere's  housekeeper,  whose  hus- 
band manages  the  farm  while  she  keeps  the  accounts,  ^  that  dur- 
ing the  last  fifteen  years  no  profit  has  been  derived  from  it ; '  but 
the  point  to  be  considered  is,  what  the  farm  woujd  let  for.  In 
1820,  it  was  estimated  at  X  7,000  ;  Lord  Stowell  put  the  produce 
of  it  at  a  low  rate,  and  I  see  no  reason  to  depart  from  the  view 
he  then  took  of  it."  ^    The  mansion-house  and  demesne  are  al- 

^  Brown  v.  Brown,  2  Hag.  Ec.  6,  4  of  the  ecclesiastical  tribunals,  to  take 

Eng.  Ec.  11.    See  Frakes  t;.  Brown,  2  into  consideration  the  debts  of  the  hus- 

Blackf.  295 ;    Dannock   v,  Dunnock,  8  band  ;   certainly  incumbrances  on  real 

Md.  Ch.  140 ;  Forrest  v.  Forrest,  8  Bosw.  estate   are  uniformly  considered.     See 

640.  post,  §  463,  where  is  stated  the  effect  of 

^  Rees  V.  Bees,  8  Phillim.  887,  891,  1.  a  later  Tennessee  case  to  this  question. 

£ng.  Ec.  418,  419,  by  Sir  John  Nicholl.  If  the  inquiry  is  as  to  how  much  the  hus- 

It  was  in  Tennessee  held,  as  to  a  division  band  is  worth,  his  debts  must  be  deducted 

of  property  under  the  statute,  on  a  di-  from  his  yisible  means ;  If  (which  is  the 

Yorce,  not  only  that  the  husband  cannot  true  inquiry),  as  to  his  ipcome,  still  the 

set  up  the  interests  of  creditors  to  resist  a  interes^money  which  he  pays  to  keep 

decree  giving  part  to  the  wife,  but  also  down  his  debts  must  be  deducted.    But 

that  in  ascertaining  the  amount  to  be  al-  when,  in  cases  of  insolvency,  the  question 

lotted  her  the  court  wiU  not  take  an  ao-  relates  to  a  settlement  upon  the  wife  of 

count  of  his  debts ;  neither,  on  the  other  her  own  property,  such  as  chosea  in  action^ 

hand,  wiU  it  entirely  disregard  the  inter-  the  rule  is  properly  different.    Vaughan 

ests  of  creditors.    Chunn  v.  Chunn,  Meigs,  v.  Buck,  8  Eng.  L.  &  Eq.  185  ;   Davis  v. 

181.    This  conclusion  seems  to  have  re-  Newton,  6  Met.  537,  544 ;  1  Bishop  Mar. 

suited  from  a  consideration  of  special  Women,  §  658,  657,  678-681. 
principles  applicable  to  such  a  division.         *  Compare  with  ante,  §  449. 
But  as  to  the  alimony  of  the  ecclesiastl-         ^  De  Blaquiere  v.  De  Blaquiere,  8  Hag. 

cal  law,  the  general  doctrine  appears  to  Ec.  822,  5  Eng.  Ec.  126, 129. 
be,  both  in  principle  and  in  the  practice 
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ways  to  be  charged  the  same  as  though  they  were  to  be  let.* 
Besides,  in  this  case,  the  question  arose  upon  an  application  to 
reduce  alimony,  and  the  falling  olBF  was  subsequent  to  both  the 
delictum  and  divorce.' 

§  452.  Husband  as  Partner.  —  An  English  case,  under  the  eccle- 
siastical practice,  holds,  that  the  wife  of  a  member  of  a  business 
firm  should  not  in  her  allegation  of  faculties  plead  the  particulars 
of  the  partnership  business ;  such  as  the  number  of  hands  em- 
ployed, the  amount  of  the  annual  returns,  the  capital  embarked 
by  the  firm,  the  stock  in  trade,  and  the  debts  due.  She  is  simply 
to  state  her  husband's  income,  or  the  income  of  the  firm  with  the 
proportion  to  which  he  is  entitled.  This  is  out  of  forbearance  to 
the  other  partners ;  and  because,  if  the  husband  does  not  fairly 
disclose,  they  may  be  examined  as  witnesses.  And  Sir  John 
Nicholl  said,  ^^  the  only  material  circumstance  is  the  amount  of 
income."  *    But,  — 

Doing  Business  alone.  —  Where  the  husband  does  business  alone, 
the  inquiiy  may  descend  more  into  the  particulars.  Thus,  the 
wife  in  a  case  before  the  English  Divorce  Court  charged  the  hus- 
band's income  to  be  £200  a  year  from  his  occupation  of  boot- 
maker. He  answered :  "  My  net  annual  income  derivable  from 
my  said  business,  after  payment  of  workmen  and  assistants' 
wages,  cost  of  gas,  and  renewal  of  plant  and  tools,  is  £130,  less 
income  tax."  But  the  court  directed  the  answer  to  be  amended 
"by  stating  the  amount  of  the  gross  income  derived  from  the 
business,  and  specifying  the  deductions."  * 

§  452  a.  Computation  on  how  long  a  Period.  —  "  The  court  looks 
to  the  average  earnings  of  the  husband  for  the  last  few  years,  and 
it  assumes  that  in  the  current  year  his  earnings  will  be  about  at 

1  Brisco  V.  Brisco,  2  Hag.  Con.  199;'  grave  considcratiOD,  whether,  becauee 
Cooke  0.  Cooke,  2  PhiUim.  40, 1  Eng.  Ec.  these  investments  happen  for  the  present 
178.  to  be  unprofitable,  the  wife  —  who  is  now 

2  Iioss  by  Bpeonlation.  —  In  Neil  v.  increasing  in  years,  and  who,  it  mnst  be 
Neil,  4  Hag.  £c.  273,  274,  on  an  applica-  remembered,  is  quite  incompetent  to  con- 
tion  to  reduce  the  alimony.  Dr.  Lushing-  tradict  the  statements  of  the  husband  as 
ton  said:  *'How  has  the  reduction  of  to  his  property  —  should  suffer  a  reduc- 
income  on  the  part  of  the  husband  been  tion  of  alimony.  ...  If  he  chooses  to 
occasioned  ?  It  is  manifest  that  he  was,  speculate,  he  must,  if  unsuccessful,  bear 
at  one  time,  in  possession  of  a  large  capi-  the  inconvenience."  And  see  ante,  §  460. 
tal;  and,  if  he  has  thought  fit  to  enter  *  Higgs  v,  Higgs,  3  Hag.  Ec.  472,  6 
into  large  speculations,  purchasing  Mexi-  Eng.  Ec.  186.  And  see  Brisco  v,  Brisco, 
can  bonds,  and    shares   nearly  to    tlie  2  Hag.  Con.  199. 

amount  of  7,000/.,  it  becomes  a  matter  of         ^  Nokes  v.  Nokes,  3  Swab.  &  T.  629. 
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the  same  rate  ; ''  so  that,  although  he  is  out  of  business  and  earn- 
ing nothing  for  the  moment,  alimony  may  still  be  awarded  against 
him.^  Where  an  artist  answered,  that  his  income  was  fluctuating 
and  uncertain,  and  during  the  nine  years  of  his  marriage  it  had 
not  averaged  more  than  so  much,  this  was  held  to  be  inadequate. 
^'  I  can  quite  understand,"  said  Lord  Penzance,  ^^  that  to  take 
any  one  year,  or  any  particular  number  of  years,  as  the  standard 
of  the  husband's  present  professional  income,  might  be  unjust, 
and  the  court  does  not  propose  to  do  so.  But  all  that  is  asked 
is,  that  he  should  state  what  has  been  the  amount  of  his  income 
during  the  last  three  years  at  least.  I  think  that  is  reasonable  ; 
but  he  will  be  at  liberty,  in  addition,  to  set  out  his  income  during 
each  of  the  nine  yeara  if  he  pleases,  and  also  to  state  any  circum- 
stances which  may  account  for  his  income  being  larger  in  one 
year  than  another.  The  court  has  to  ascertain,  as  well  as  it  can, 
the  amount  of  his  present  income,  and  any  facts  tending  to  throw 
light  on  that  question  should  be  stated."  ^ 

§  453.  Husband's  Debts  and  his  Creditors.  —  It  has  never  been 
doubted  that,  in  estimating  the  husband's  fortune  as  a  source  of 
income  and  therefore  of  alimony,  the  court  is  to  take  into  the 
account  what  he  owes.  Bona  fide  creditors  of  his  are  to  be  pro- 
tected, on  the  one  hand ;  and,  on  the  other  hand,  the  wife,  from 
the  time  of  the  delictum^  or  of  the  suit  brought,  or  of  the  decree, 
—  the  general  rule  is,  from  the  time  of  the  known  delictum^  —  is 
to  be  protected  against  his  and  their  frauds.  Fraudulent  convey- 
ances may  be  set  aside  as  made  to  defeat  her  rights.  This  sort  of 
question  presents  itself  in  many  forms,  and  in  complications  with 
differing  statutes  and  judicial  practice  in  our  several  States.  It 
is  believed  that  no  further  elucidations  of  it  would  be  profitable 
here,  unless  more  space  were  occupied  than  can  be  spared  for  the 
subject.'    • 


1  Thompson  v.  Thompson,  Law  Rep.  1 
P.  &  M.  663. 

■  Williams  v.  Williams,  Law  Rep.  1 
P.  &  M.  370,  871.  And  see,  as  to  this, 
Kelly  V.  Kelly,  1  Spinks,  412. 

•  Ante,  §  460,  note ;  McGhee  r.  Mo- 
Ghee,  2  Sneed,  221 ;  Chase  v.  Chase,  105 
Mass.  385;  Nix  v.  Nix,  10  Heisk.  546; 
Yenable  v.  Craig,  44  Ga.  437  ;  Turner  v. 
Turner,  44  Ala.  437  ;  Smith  p.  Brown,  34 
Mich.  455;  BaUej   9.  Bailey,  61  Maine, 


361  ;  Morrison  v.  Morrison,  49  N.  H.  69 ; 
Bouslough  V,  Bouslough,  18  Smith,  Pa. 
495;  Dugan  v.  Trisler,  69  Ind,  553 ;  Fos- 
ter V.  Townshend,  6  Daly,  136,  68  N.  Y. 
203 ;  Dutton  v.  Jackson,  2  Del.  Ch.  86 ; 
Barrett  v,  Barrett,  5  Oregon,  411 ;  Spen- 
cer V.  Spencer,  9  R.  1. 150 ;  In  re  Garrett, 
11  Bankr.  Reg.  493,  2  Hughes,  235;  Cain 
V.  McHarry,  2  Bush,  263 ;  Carithers  v. 
Yenable,  52  Ga.  389: 
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CHAPTER  XXX. 

THB  AMOUNT  TO  BE  DEOBEED  AS  ALIMONt^. 

§  464.  Introduction. 

466-467.  What  may  blend  with  the  Faculties. 

468-461.  Amount  in  Temporarj  Alimonj. 

462-467.  In  Permanent  Alimonj. 

468-470.  Views  applicable  to  Both. 

§  454.  How  Chapter  divided.  —  We  shall  consider,  I.  What 
may  blend  with  the  Faculties  to  determine  the  Amount ;  II.  The 
Amount  in  Temporary  Alimony;  III.  The  Amount  in  Perma- 
nent Alimony ;  IV.   Views  applicable  to  both  Kinds  of  Alimony. 

I.    What  may  blend  with  the  Faculties  to  determine  the  Amount. 

§455.  ^Wife's  Inoome.  —  As  already  seen,*  the  wife's  income 
from  her  separate  estate  is  always  to  be  taken  into  the  account 
in  determining  the  amount  of  her  alimony.^  And  the  method  of 
computation  is,  to  add  her  annual  income  to  her  husband's ;  con- 
sider what,  under  all  the  circumstances,  should  be  allowed  her 
out  of  the  aggregate ;  then,  from  the  sum  so  determined,  deduct 
her  separate  income  ;  and  the  remainder  will  be  the  annual  allow- 
ance to  be  given  her.^    So,  — 

Any  other  Means  of  Support,  —  possessed  by  the  wife,  will  be 
taken  into  the  account ;  ^  as,  that  in  leaving  her  husband  she  took 
with  her  what  is  adequate.*    And,  — 

No  Alimony.  —  In  various  circumstances,  she  will  not  have  any 
alimony.^    She  will  not,  for  example,  where  she  is  cohabiting 

1  Ante,  §  376,  304, 446  and  note.  «  Hnckard  v.  Pinckard,  22  Ga.  81. 

3  Powell  9.  Powell,  Law  Rep.  8  P.  &  *  Bremner  v,  Bremner,  3  Swab.  &  T. 

M.  66, 186.  240. 

<  Cooke  9.  Cooke,  2  Phlllim.  40, 1  Eng.  •  Ante,  §  376 ;  Fletcher  9.  Fletcher,  2 

Ec.  178 ;  Street  v.  Street,  2  Add.  Ec.  1,  Swab.  &  T.  434 ;  Coombs  v.  Coombs,  Law 

2  Eng.  Ec.  106;  Mone  v.  Morse,  26  Ind.  Rep.  1  P.  &  M.  218;  Powell  v.  Powell, 

166 ;  Cole  o.  Cole,  27  Wis.  631 ;  and  other  supra, 
cases  cited  ante,  {  446. 
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with  a  paramour  by  whom  she  is  maintained.^  Nor  will  she 
when,  becoming  reconciled  to  her  husband,  she  is  supported  in 
cohabitation  by  him.^ 

§  456.  /Wife's  Labor.  —  As  the  husband's  labor  and  capacity  for 
work  must  be  taken  into  the  account,  so  also  must  be  the  wife's.^ 
It  was.  therefore  held  in  Michigan,  that,  where  his  income  from 
property  is  not  sufficient  for  all  who  are  dependent  on  it,  and  the 
parties  have  been  accustomed  to  toil  for  their  support  and  accumu- 
lations, the  wife  should  not  have  so  large  an  allowance  as  to  re- 
lieve her  from  all  necessity  of  exertion.^  And  in  England,  on  a 
question  of  temporary  alimony,  where  the  parties  obtained  their 
living  by  the  exertions  of  both,  and  the  wife  "  lived  with  her  son 
and  acted  as  his  housekeeper,  and  he  allowed  her  £30  a  year," 
the  court  refused  to  decree  to  her  any  thing  further  pendente  lite. 
Said  the  learned  judge :  **  The  wife  is  able  to  support  herself  by 
means  of  her  own  exertions,  and  she  has  long  lived  apart  from 
her  husband  without  an  allowance.  If  I  were  to  allot  alimony, 
I  should  be  placing  her  in  a  better  position  than  she  was  in  be- 
fore she  instituted  this  suit."  * 

Joint  Income.  —  We  see,  therefore,  that  the  wife's  income  is  to 
be  considered  in  connection  with  the  husband's ;  consequently  the 
joint  income,  not  his  alone,  is  that  from  which  truly  the  alimony 
is  derived.     Now, — 

§  457.  Things  blending  with  Income  enumerated.  —  The  court,  to 
assist  its  discretion  in  apportioning  to  the  wife  her  share  of  the 
joint  income,  should  look  into  all  enlightening  circumstances; 
as, — 

Sonrcea — (Personal  Labor). —  Whether  the  husband's  means 
are  deriv-ed  from  his  own  personal  labor,  in  which  case,  we  have 
already  seen,  the  wife's  proportion  will  be  apparently  less;®  — 

Wlience  the  Property.  —  Whether  the  bulk  of  the  property  came 
from  the  wife,  in  which  case,  where,  as  under  the  ecclesiastical 
practice,  the  court  cannot  restore  any  of  it  to  her,  the  proportion 
will  be  greater ;  or  whether  it  was  originally  his ; '  or  was  accu- 

1  Hcrft  V,  Holt,  Law  Rep.  1  P.  &  M.  610.         •  George  v,  George,  Law  Rep.  1  P.  & 

2  Tiffin  V.  Tiffin,  2  Binn.  202.  M.  654.    See  Ward  v.  Ward,  1  Swab. 
>  Ante,  §  446  and  note,  447 ;  post,    ^  T.  484. 

I  458,  467.  «  Ante,  §  446,  456;  Lawrence  v.  Law^ 

«  Brown  v.  Brown,  22  Mich.  242.    And  rence,  3  Paige,  267. 

see  Wallhig  v.  WaUing,  ICE.  Green,  •  Smith  v.  Smith,  2  Phillun.  152,  235, 

389.  1  £ng.  £c.  220, 244;  Harris  v.  Harris,  1 
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mulated  by  the  umt«d  exertions  of  the  two  after  the  mar- 
riage ; '  — 

Children  or  othen  to  support.  —  Whether  there  are  children  or 
othei-  relativea  to  be  supported  or  educated,  and  on  whom  the 
burden  thereof  devolves  ;  *  — 

Hnaband'a  Dellotnm.  —  The  nature,  extent,  and  clearness  of 
proofs  or  the  reverse,  of  the  husband's  delictum;'  — 

Wife's  SemeBiior.  —  The  demeanor  and  conduct  of  the  wife 
toward  the  husband  during  the  cohabitation ;  *  — 

AbUit7  to  eam.  —  The  ability  of  each  party  to  earn  money  ; '  — 

Wife's  Forbaorsnoe  and  WkltlnE;.  —  The  wife's  having  from  ten- 
derness long  forebome  to  bring  her  suit,  thus  depriving  herself 

H>K.  £c.  S61,  3  Eng.  Ec.  153;  Street  b.  vrty,  2  Phillim,  100,  1  Eng.Ec.203;  Bird 

Street,  2  Add.  Ec.  I,  2  Eng.  Ec.  195;  v.  Bird,  1  Lee,  418,  5  Eng.  Ec.  396;  Lot- 

Fiehli  u.  Fishli,  2  Litt  3ST  ;   Cooke  v.  ett  o.  Lovelt,  II  Ala.  763  ;   Hammond  v. 

Cooke,  2  FhilUio.  40,  1  Eng.  Ec.  ITS;  Hammond,  Clarke,  161;   McGee  c.  Mc- 

Kempe  u.  Keuipe,  1  Hng.  Ec.  532,  3  Eng.  Gee,  10  Ga.  4TT,  490 ;   Beoker  v.  Becker, 

Ec.238 ;  Tayne  v.  Payne,  4  Humpli.  500';  79  III.  532  ;  Gardner  v.  Gardner,  54  Ga. 

Chnnn  n.  Cliunn,  Meigi,  131 ;  Wright  ».  600  ;   Hedrick  e.  Hedrick,  28  Ind.  291 ; 

Wrighl,    1    Edw.   Ch.    62;    F  ulkes    i>.  Twuer  li.  Turner,  44  Ala.  437 ;  Conner  b. 

Foulkes,  Poynter  Mar.  &  Dir.  256,  note ;  Conner,  29  Ind.  iS. 

DeraiBmes  c.  DevnismeB,  3  Code  B.  124,  *  Mytton  it.  Mytton,  3  Hag.  Ec.  657,  5 

3  Am.  Law  Jour.  v.  s.  279;  Stillman  t>.  Eng.  Ec.  246;  Burr  v.  Burr.  7  Hill,  X.  Y. 

SllUman,  T  Baiter,  160;  Cole  v.  Cole,  27  207 ;  Smith  v.  Smith,  2  Pliilliin.  236,  I 

Wis.  531.  Eng.  Ec.  244 ;   Turrel  v.  Turrei,  2  Johns. 

>  Lovett  V.  Lorett,  11  Ala.  703;  Jeana  Cli.  301 ;   Kees  v.  lieed,  2  Phillim.  387,  1 

V.  Jeans,  2  Marring.  Del.  142 ;  Conner  d.  Eng.  Ec.  418  ;   Williams  v.  Williami,  4 

Conner,  20  Ind.  48;  Keesor  v.  Re8Bor,82  Des.  183;   Durant  v.  Durant,  1  Hag.  Ec. 

IIL  442.  628, 3  Eng.  Ec.  231 ;   Olway  v.  Olway.  2 

s  Lawrence  h.  Lawrence,  S  Paige,  267  ;  Phillim.  100,  1  Eng,  Ec.  203 ;   Hammond 

Germond    v.    Germond,    4   Paige,   643  ;  v,  Hammond,  gupra ;   LUhey  •>.  Ijahey,  2 

Blaquiere  b.  Blaquiere,  3  PhillLm.  268;  Tenn,  Ch,  1.    In  New  Hftn>p»hire  it  hag 

HawkcB   V.  Hawkei,  1  Hag.  Ec    526,  3  lieen  etva  held,  that,  on  the  spplicalion 

Eng.  Ec.  230  ;   l)e  Blaquiere  o.  De  Bla-  for  alimony  after  divorce  granted,  evi- 

qaiere,  3  Hag.  Ec.  322,  6  Eng.  Ec.  120,  dence  may  be  introduced  lending  to  re- 

129;  Araos  v.  Amos,  3  Green  Ch.  171;  fute  the  charge  in  the  libel.     Sheafe  f. 

Kirby  v.  Kirby,  1  Paige,  261 ;   Fishli  v.  Sheafe,  4  F<mu  N.  H.  664.    As  to  which, 

Fishli,  2  Lilt.  al7;   Harris   d.  Harris,  1  see  1  BiBhop  Grim.  Law,  Sth  cd.  $  04S; 

Hag.  Ec.  351,  3  Eng.  Ec.  153;   Smith  u.  poaC,  §  614. 

Smith,  2  Phillim.  152,  1  Eng,  Ec.  220 ;  *  Burr  u.  Burr,  7  Hill,  N,  Y.  207  ;   De- 

Kempe  e.  Kcmpe,  1  Hag.  Ec.  632,  3  Eng.  jamet  v.  Dejarnet,  5  Dana,  499 ;   Peck- 

«■■■■  "■'3 :  Butler  v.  Butler.  Milward,  629 ;  ford  ti.  Peckford,  1  Paige,  274 ;  Smith  v. 

■,.  Ileee,2  Phillim.  387,  1  Eng.  Ec.  Smith,  2  Phillim.  235,  1  Eng.  Ec  244; 

Erwin   u,  Dowling.  Milward,  626;  Thoniherry  d.  Thorn  berry,  4  Lilt.  251; 

u.  Miller,  0  Johns.  Ch.  91 ;  Barrere  Hammond  e.  Hammond,  supra ;  Stewart- 

rere,  4  Juhns.  Ch.   187;  Bedell  v.  Bon  d.  StewarMon,  l&Iii.  146;  Severn  v. 

,   I  Johns.  Ch.  004;   WUIiami  d.  Severn,  7  Grant,  U.  C.  Ch.  100 ;  Jeter  l^ 

ms,  4  IVb.  183 ;  Durant  v.  Durant,  Jeter,  36  Ala.  391, 

,  Ec.  528,  3  Eng.  Ec.  231 ;  WhiBpell  '  Hammond  v.  Hammond,  supra. 

UpeU,  4  Barb.  217  ;  Otway  «.  Ot. 
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of  the  support  to  which  she  was  entitled  from  her  husband,  in 
consideration  whereof  a  larger  proportion  will  be  allotted  ;  ^  — 

Husband's  Station,  Health  and  Needs.  —  The  condition  in  life, 
place  of  residence,  health,  and  employment  of  the  husband,  as 
demanding  a  larger  or  smaller  sum  for  his  own  support ;  ^  — 

"Wife's  Condition,  Health,  and  Needs.  —  The  condition  in  life,  cir- 
cumstances, health,  place  of  residence,  and  consequent  necessary 
expenditures  of  the  wife  ;  ^  — 

Age.  —  The  ages  of  the  parties  ;  *  and  — 

Suoh  otl^er  Circumstances —  as  may  properly  influence  judicial 
discretion.^    And  — 

Beyond  Income.  —  There  are  circumstances  justifying  an  al- 
lowance beyond  the  income,  and  trenching  on  the  principal.* 
Again,  — 

Ability  to  enforce  Decree.  —  Another  consideration  was  stated 
by  Dr.  Lushington  as  follows :  "  In  decreeing  alimony  in  1818,  I 
have  some  recollection  that  Lord  Stowell,  upon  being  pressed  to 
give  a  larger  sum,  observed,  that,  if  he  could  think  that  the  wife 
would  be  able  to  obtain  it,  he  would  make  a  more  ample  allowance, 
but  that  the  allotment  of  <£200  a  year  he  considered  would  be 
more  beneficial  to  her.     And  the  difficulties  she  is  stated  to  have 

1  Burr  p.  Burr,  aupra,  p.  212.  Nelson,  Burster,  5  Pick.  427 ;  Prince  v.  Prince,  1 
C.  J.,  said  in  the  Court  of  Errors,  in  this  Rich.  Eq.  282 ;  Germond  v.  Germond,  4 
case :  "  I  agree  with  the  chancellor,  and  Paige,  643.  In  Lynde  v.  Lynde,  4  Sandf . 
the  decisions  of  the  ecclesiastical  courts  Ch.  373,  2  Barb.  Ch.  72,  it  was  held,  as  to 
fully  warrant  the  remark,  that,  if  a  few  alimony  pending  suit,  that,  if  the  liealth 
years  of  affluence  can,  to  any  extent,  of  the  wife  is  such  as  absolutely  to  re- 
compensate  her  for  the  more  than  thirty  quire  her  to  travel  and  spend  some  time 
years'  unparalleled  sufferings  and  misery  in  a  milder  climate,  the  court  has  power 
which  she  has  endured,  either  by  the  to  allow  her  a  gross  sum  for  the  purpose, 
gratification  of  her  feelings  in  the  remu-  And  the  court,  in  this  case,  did  allow  her 
neration  of  those  who  have  sheltered  and  four  hundred  dollars  to  enable  her  to  go 
nourished  her  in  adversity,  or  in  pro-  and  spend  four  months  in  the  West  In- 
curing  her  those  indulgences  and  comforts  dies  or  the  Southern  States,  her  regular 
which  her  age  and  health  may  require,  it  cui  interim  alimony  to  be  suspended  mean- 
will  not  be  an  improper  exercise  of  the  while. 

discretion  of  the  court  —  the  ample  means  ^  Miller  v.  Miller,  6  Johns.  Ch.  01 ; 

of  the  husband  justifying  it— to  make  Burr  v.  Burr,  7  Hill,  N.  Y.  207;  Ricketts 

the  most  liberal  allowance."  v.  Ricketts,  4  Gill,  106 ;  Lovett  v.  Lovett, 

3  Hawkes  v.  Hawkes,  1  Hag.  Eo.  526,  11  Ala.  763;  Ressor  v.  Ressor,  82  Bl.  442. 

3  Eng.  Ec.  280 ;  Kempe  v,  Kempe,  1  Hag.  ^  And  see  Russell  v,  Russell,  4  Greene, 

Ec.  532,  3  Eng.  Ec.  233 ;  Louis  v.  Louis,  Iowa,  26.  , 

Law  Rep.  1  P.  &  M.  230;  Schlosser  v,  *  Ante,  §  447;  Bursler  v.  Bursler,  5 

Schlosser,  20  Ind.  488.  Pick.  427 ;  Germond  v.  Germond,  4  Paige, 

s  FinUiy  v.  Finlay,  Mil  ward,  575 ;  But-  643.    And  see  Lynde  v,  Lynde,  2  Barb, 

ler  V.  Butler,  Mil  ward,  629;  Bursler  v.  Ch.  72. 
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experienced  in  respect  to  her  alimony  seem  to  bear  testimony  to 
the  propriety  of  that  decree."  ^    And,  — 

ConBideration  for  Husband.  —  In  the  interest  of  the  wife,  as  well 
as  from  humanity  to  the  husband,  the  decree  should  if  practicable 
be  in  a  form  not  to  cripple  him  by  compelling  a  sacrifice  of  his 
property.  His  ability  to  pay  and  hers  to  collect  should  be  alike 
taken  into  the  account  and  duly  adjusted.^ 

II.    The  Amount  in  Temporary  Alimony. 

§  458.  Viewed  in  Connection  with  Permanent.  —  If  we  accept,  as 
in  principle  we  ought,  the  doctrine  that  permanent  alimony  may 
be  made  to  date  back  to  the  bringing  of  the  suit,  deducting  there- 
from whatever  has  been  paid  for  temporary,  or  otherwise  paid  for 
the  wife's  maintenance  during  the  same  period,^  the  consequence 
will  follow,  that  any  just  claim  of  a  complaining  wife,  founded  on 
her  being  the  innocent  and  injured  party,  will  be  responded  to 
when  the  suit  is  ended,  and  her  rectitude  and  the  husband's  of- 
fendings  are  established.  Temporary  alimony  is  not  given  as 
the  ultimate  award  of  justice,  but  as  a  needful  step  in  a  course  of 
ascertaining  what  justice  demands.     Hence  it  is  subject  to  — • 

§  459.  Special  Conaiderationa.  —  As  distinguishing  temporary 
alimony  from  permanent,  one  of  the  leading  considerations  is, 
that  the  husband  has  to  maintain  the  expenses  of  the  suit  on  both 
sides.^  It  is  also  to  be  considered  that  the  wife  has  not  established 
her  claim.  If  she  is  plaintiff,  she  may  fail  in  her  suit ;  ^  if  defend- 
ant, the  bringing  of  the  accusation  casts  over  her  a  shadow  which 
should  cause  her  to  live  in  comparative  seclusion  and  consequent 

^  Neil  V.  Neil,  4  Hag.  Ec.  273, 274.  same  as  if  such  a  charge  was  established ; 

s  Farley  v.  Farley,  30  Iowa,  358;  For-  yet  I  think  the  nature  of  the  suit  is  to 

rest  t;.  Forrest,  8  Bosw.  640 ;   Abey  v,  be  considered ;  the  charge  is  made ;  the 

Abey,  32  Iowa,  676;  Ward  u.  Ward,  1  answers  are  given  in; — as  yet  there  is 

Swab.  &  T.  484 ;  Williams  v.  Williams,  no  allegation  on  the  part  of  the  husband ; 

36  Wis.  362 ;  Von  Glahn  v.  Von  Glahn,  there  is  no  ground  to  consider  the  suit  as 

I  .    46  ni  134.  yexatious  —  no   proceedings   appear  to 

j  *  Ante,  §  426.  have  been  had  for  the  purpose  of  un- 

*  Brisoo  v.  Brisco,  2  Hag.  Con.  199,  necessary  delay.    Therefore  the  wife  has 

201 ;  Harris  v.  Harris,  1  Hag.  £c.  361,  3  a  right  to  be  maintained  with  some  refer- 

£ng.  £c.  163w  ence  to  her  former  comfortable  state — 

s  "  This  suit  is  brought  by  the  wife  yet  with  moderation."    Sir  John  NichoU, 

for  cruelty  and  adultery.    She  now  ap-  in  Smith  p.  Smith,  2  Phillim.  162, 1  £ng. 

plies  for  alimony  pending  the  suit ;  and  Ec.  220. 
certainly  the  court  wiU  not  allow  the 
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economy  until  it  is  removed^  "  Though,"  observes  Sir  John 
NichoU,  "  the  court  cannot  assume  her  guilty  of  the  offence  till  it 
has  been  proved,  still  that  is  a  sort  of  chai*ge  which  ought  to  make 
her  content  to  live  in  decent  retirement.  On  that  account,  a  com- 
paratively small  allotment  is  given  during  the  pendency  of  the 
suit/'  And  whatever  is  special  to  the  particular  case,  of  a  sort 
appealing  to  the  judicial  discretion,  should  be  taken  into  the  ac- 
count.' Thus,  where  the  wife  was  complainant,  and  the  husband 
denied  under  oath  her  accusation,  this,  though  no  answer  to  her 
claim  for  alimony,  was  still  held  to  be  proper  matter  to  influence 
the  court  in  fixing  the  sum.^  So,  a  wife  prosecuting  a  suit  is 
generally  understood  to  have  a  better  claim  than  an  accused  one 
defending.^  But  this,  in  reason,  cannot  be  universal  doctrine. 
The  particular  case  should  be  considered.  And  temporary  ali- 
mony will  be  less  in  amount  than  permanent.^ 

§  460.  Usual  Proportionfl  —  (VarlationB).  —  The  common  rule, 
subject  to  variations,  is  to  allow  for  temporary  alimony  about  one- 
fifth  of  the  joint  income,  deducting  the  wife's  separate  income 
in  the  way  already  explained.^  This  is  regarded  as  a  fair 
medium,  though  the  proportion  will  vary,  as  we  have  seen,'  ac- 
cording to  circumstances.^  When  the  necessities  and  claims  of 
the  wife  have  been  large,  one  foui'th  has  been  allotted ;  •  and  Sir 
John  Nicholl,  in  one  case,  where  the  husband  had  undertaken  to 
put  his  property  out  of  his  hands,  granted  her  <£50  per  year  out 
of  an  income  of  £140,  and  refused  to  direct  the  monition  not  to 
issue  until  after  fifteen  days ;  observing :  ^^  Mrs.  B.  is  entitled  to 
be  alimented  as  if  living  with  him  as  his  wife,  and  the  wife  of 
such  a  person  could  not  maintain  herself  decently  for  less  than 
fifty  pounds  per  annum."  ^P    So  where  a  large  proportion  of  the 


1  Hawkes  v.  Hawkes,  1  Hag.  Ec.  626, 
8  Eng.  Ec.  230. 

>  Ree6  V.  Bees,  2  PhilUm.  8S7, 1  Eng. 
Ec.  418;  MonreU  v.  MorreU,  2  Barb.  480. 

»  Story  V.  Story,  W^alk.  Mich.  421. 
See  Llamosaa  v.  Llamosas,  4  Thomp.  &  C. 
674. 

^  Amot  V,  Amos,  8  Green  Ch.  171; 
Shelford  Mar.  &  Diy.  600. 

^  Kempe  v,  Kempe,  1  Hag.  Ec.  688,  8 
Eng.  Ec.  288 ;  Otway  v.  Otway,  2  Philllm. 
109, 1  Eng.  Ec.  208;  Cooke  v.  Cooke,  2 
PhUlim.  40,  1  Eng.  Ec.  178 ;  McGee  p. 
McGee,  10  Ga.  477, 490. 


«  Ante,  f  466. 

'  Ante,  §  446-4S7. 

B  Hawkes  v.  Hawkes,  1  Hag.  Ec.  626, 
8  Eng.  Ec.  280 ;  Brisco  v.  Brisco,  2  Hag. 
Con.  199,  201 ;  Rees  v.  Rees,  8  Pliillim. 
887,  1  Eng.  Ec.  418;  Hay  ward  r.  Hay- 
ward,  1  Swab.  &  T.  86 ;  WUiiams  v.  Wil- 
liams, 29  Wis.  617. 

•  Pinlay  v.  Finlay,  Milward,  676 ;  Ir- 
win  V,  Dowling,  Milward,  629. 

i<^  Brown  v.  Brown,  2  Hag.  Ec.  6,  7,  4 
Eng.  Ec.  11,  12.  Where  the  income  was 
£260,  and  the  husband  had  two  children 
to  maintain  and  educate,  the  wife  was 
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estate  came  from  the  wife,  who  was  the  complainant,  and  the 
general  complexion  of  the  case  was  favorable  to  her,  she  was 
allowed  <£200  in  addition  to  her  own  private  income  of  £300, 
making  <£500,  while  the  income  of  the  husband  was  £1,500  — 
between  one-third  and  one-fourth  of  the  joint  income.^  On  the 
other  hand,  in  different  and  peculiar  circumstances,  the  wife  has 
had  as  small  a  proportion  as  one-eighth.^  Perhaps  a  less  $hare 
will  be  allowed  out  of  a  very  large  estate  than  a  small  one  ;  for, 
though  no  such  rule  prevails  in  permanent  alimony,*  "  there  may 
be  good  reasons  for  giving  less  where  the  question  is  on  alimony 
during  the  suit ;  when  the  wife  is  to  live  in  seclusion,  and  wants 
a  mere  subsistence.''  *  Such  is  the  English  practice,  and  it  appeai-s 
to  have  been  generally  followed  in  this  country.  But  the  reasons 
wliich  distinguish  temporary  alimony  from  permanent^  suggest 
some  further  limit  to  this  allowance.     Thus,  — 

§  461.    Limiting  Allowanoe  to  "Wife's  Needs.  —  In  New  Tork,  a 

wife  proceeding  against  her  husband  is,  according  to  some  of  the 
judicial"  opinions  there,  allowed  in  general  no  more  than  will  meet 
her  actual  wants.  The  object  of  this  rule  is  to  discourage  vexa- 
tious suits,  and  other  like  abuses,  and  to  prevent  indiscreet  friends 
from  fomenting  family  quarrels.®    A  yet  stronger  claim  to  favor 

allowed  £75.    "  She  must  have  the  means  York,  where  a  husband  was  worth  $200,- 

of  furnishing  herself  with  a  decent  sub-  000,  the  court  ordered  him  to  pay  the 

sistence."    Uarris  v,  Harris,  1  Hag.  £c.  wife,  who  was  plaintiff,  one  hundred  dol- 

851,  3  Eng.  Ec.  153.  lars  per -month  for  temporary  alimony, 

1  Smith  V,  Smith,  2  Phillim.  152,  1  besides  a  gross  sum  of  f250  toward  carry- 

£ng.  Ec.  220.  ing  on  her  suit     Denton  v.  Denton,  1 

9  Butler  0.  Butler,  Milward,629.    Here  Johns.  Ch.  S64.    In  Forrest  v.  Forrest,  5 

she  was  allowed  j£50  out  of  an  income  of  Bosw  672,  the  wife's  temporary  alimony 

£400.  was  raised  from  |200  to  9250  per  month. 

s  Post,  §  462  and  note.  And  see  Mix  v.  Mix,  1  Johns.  Ch.  108; 

*  Sir  John  Nicholl,  in  Cooke  v.  Cooke,  Collins  u.  Collins,  2  Paige,  9 ;  Wright  v. 
2  Phillim.  40, 1  Eng.  Ec.  178.  Fartioular  Wright,  1  Edw.  Ch.  62  ;  Worden  v. 
Instances.  — For  what  has  been  allowed  Worden,  3  Edw.  Ch.  387 ;  Eirby  v.  Eir- 
in  particular  instances,  consult  Llamosas  by,  1  Paige,  261.  The  usual  niatter-of- 
17.  Llamosas,  4  Thomp.  &  C.  574 ;  Prescott  course  sum  allowed  in  this  State  to  the 
v.  Prescott,  65  Maine,  478 ;  Briggs  v.  wife  for  suit-money  seems  to  have  been, 
Briggs,  36  Iowa,  383;  Cravens  v.  Cra-  under  the  former  chancery  practice,  one 
vens,  4  Bush,  435 ;  Vroom  v.  Marsh,  2  hundred  dollars.  Monroy  v.  Monroy,  1 
Stew.  Ch.  15 ;  Brown  v.  Brown,  3  Swab.  Edw.  Ch.  382.  But  it  may  be  less  or 
&  T.  217 ;  Harrell  u.  Harrell,  39  Ind.  185 ;  more.  Longfellow  v.  Longfellow,  Clarke, 
Williams  i;.  WillUms,  29  Wis.  517.  344  ;    Hammond  v.  Hammond,  Clarke, 

*  Ante,  §  458.  151.    In  Forrest  v.  Forrest,  supra,  the 
s  Germond  v.  Germond,  4  Paige,  643 ;     wife  who  had  been  allotted  $1,600  ap- 

Lawrcnce  v.  Lawrence,  3  Paige,  267.  A  plied  for  more;  but  she  failed  because 
like  course  of  reasoning  is  adopted  in  she  did  not  show  that  she  had  expended 
Poynter  Mar.  &  Div.  250.    But  in  New    the  former  sum.    The  court  said,  she 

396 


CHAP.  XXX.]        AMOtJNT  DECEBBD  AS  ALIMONY.  §  463 

is  its  admirable  equity  when  with  it  another  rule  sometimes  re- 
sorted to  in  this  State  is  permitted  to  operate  ;  namely,  to  let  the 
permanent  alimony  commence  from  the  date  of  the  suit,  deduct- 
ing from  it  the  temporary,  already  paid  by  the  husband.^ 

III.    The  Amount  in  Permanent  Alimony. 

§  462.  Large  and  SmaU  Incomes  oompared  —  (Differing  from  Tem- 
porary). —  In  permanent  alimony,  the  rule  in  temporary  which 
gives  the  wife  a  less  proportion  of  a  large  income  than  of  a  small  ^ 
does  not  prevail.  Indeed,  Sir  John  NichoU  suggested,  while  yet 
not  deeming  himself  authorized  to  carry  the  suggestion  practically 
to  its  full  length,  that,  when  the  property  is  large,  the  consider- 
ations are  reversed,  and  the  proportion  should  be  greater.  '*  It 
is  the  delinquent  then  who  should  have  the  mere  subsistence,  and 
who  ought  to  live  in  retirement."  ^    And,  — 

More  than  in  Temporary.  —  Whether  the  income  is  large  or  small, 
the  proportion,  on  the  husband's  delictum  being  established, 
should,  we  have  seen,*  be  greater  than  pending  the  suit.^ 

§  468.   No  Exaot  Proportion.  —  In  permanent  alimony,  as  in 

should  show  this,  then  more  ^would  be  husband  acquires  his  subsistence  by  his 

granted.    As  to  the  amount  of  the  allow-  own  personal  exertions."    I  can  discorer 

ance  elsewhere,  see  also  Bird  v.  Bird,  1  in  the  case  no  such  doctrine  ;  and,  «- 

Lee,  418,  6  Eng.  £c.  396 ;  Amos  v.  Amos,  Does  it  exist  in  reason  ?    Aside  from 

8  Green  Ch.  171 ;  Paterson  v.  Paterson,  1  those  instances  in  which,  from  a  differ- 

Halst.  Ch,  889 ;  Purcell  v.  Purcell,  4  Hen.  ent  consideration,  the  amount  of  alimony 

&  Munf .  607 ;  D'Arusmont  i;.  D'Arusmont,  is  suffered  to  go  beyond  the  income  and 

14  Law  Reporter,  811,  8  West.  Law  Jour,  trench  upon  the  principal,  ante,  §  457, 

648 ;  McGee  v.  McGee,  10  Ga.  477,  491 ;  why  should  the  proportion  be  less  out  of 

Coles  V,  Coles,  2  Md.  Ch.  341 ;  Collins  v,  a  large  than  a  small  estate?    People  in 

Collins,  29  Ga.  617 ;  Weber  w.  Weber,  1  general,  as  often  live  up  to  their  income 

Swab.  &  T.  219.  when  it  is  large  as  when  it  is  small,  and 

1  Ante,  §  426  and  note,  468.  it  is  eren  less  imprudent  they  should ; 

^  Ante,  §  400.  and,  when  the  husband  dies,  the  wife's 

B  Cooke  V,  Cooke,  2  Phillim.  40, 1  Eng.  proportion  is  the  same.    It  will  not  do  to 

Ec.  178.    I  have  thus  stated  the  doctrine  say,  that  a  certain  sum  is  as  much  as  a 

according  to  my  understanding  of  this  woman  can  reasonably  spend;  there  is 

case.     Shelford,  citing   the  case,  says,  no  limit  eren  to  reasonable  expenditures ; 

under  the  head  of  permanent  alimony:  especially  there  is  no  judicial  yardstick 

"  It  seems,  that  a  larger  proportion  is  by  which  expenditures  can  be  measured 

given  out  of  a  small  than  a  large  in-  off. 
come."    Shelford  Mar.  &  Div.  69a    In         *  Ante,  §  469. 

Wadd.  Dig.  p.  68,  the  case  has  this  vei^         »  Smith  v.  Smith,  2  Phillim.  285,  1 

sion :    "  It  would  appear,  that  the  court  Eng.  Ec.  244 ;  Otway  r.  Otway,  2  Phillim. 

generally  gives  a  larger  proportion  where  109, 1  Eng.  Ec.  208 ;  Andrews  v,  Andrews, 

the  income  is  small,  except  where  the  69  111.  009. 
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temporary,^  there  is  no  established  proportion  of  the  income  to  bo* 
given  the  wife  ;  ^^  each  case  must  depend  upon  its  own  particular 
circumstances ;  no  two  cases  are  exactly  alike."  ^     Still,  — 

Common  —  (One-Third  to  One-Half). —  In  general,  the  proportion 
ranges  from  one-half, —  which  is  the  highest,  but  not  unf requently 
allowed  where  the  bulk  of  the  property  came  from  the  wife,  and 
where  there  is  no  power  in  the  court  to  restore  any  part  of  it  to 
her  in  specie^^ — down  through  two-fifths,  **no  unusual  propor- 
tion," ^  to  one-third  ;  ^  between  which  ordinary  limits  it  appears 
mostly  to  vibrate,  though  it  sometimes  descends  to  one-fourth,^ 
and  even  considerably  lower.' 

§  464.  Matter-of-course  Proportion  —  (One-Third).  —  A  late 
English  writer,  who  appears  to  be  familiar  with  th«  every-day 
practice  of  the  Divorce  Court,  says :  "  It  seems  now  settled  that 
one-third  of  the  husband's  income  is  the  usual  rate  at  which  per- 
manent alimony  will  be  allotted,  but  it  is  liable  to  some  variation, 
according  to  the  husband's  ability  to  pay,  and  the  conduct  of  the 
parties."  ®  And  the  matter-of-course  proportion  of  one  third  is 
indicated  also  in  some  of  the  reported  English  cases.^  We  have 
American  cases  perhaps  a  little  like  these ;  ^^  but,  on  the  whole,^* 
there  is  not  hitherto  any  sufficient  ground  for  saying  that  we  have 
any  matter-of-course  rule  of  any  sort.    And  — 


1  Ante,  §  469,  400. 

s  Smith  u.  Smith,  2  PhiUim.  236, 1  Eng. 
Ec.  244. 

B  Smith  V.  Smith,  supra ;  Cooke  v. 
Cooke,  2  Phillim.  40, 1  Eng.  Ec.  178 ;  Ot- 
way  V.  Otway,  2  Phillim.  109, 1  Eng.  Ec. 
203 ;  Taylor  v.  Taylor,  cited  in  Cooke  v. 
Cooke,  supra ;  StlUman  v.  Stillman,  7 
Baxter,  169.  The  present  Divorce  Court 
is  bound  by  the  practice  of  the  ecclesias- 
tical courts,  according  to  wldch  it  is  not 
at  liberty  to  allot  more  than  one-half  of 
the  joint  income  to  the  wife,  though  she 
may  have  brought  more  into  the  joint 
fund.  Haigh  v.  Haigh,  Law  Rep.  1  P.  & 
M.  709.  And  see,  as  to  this,  Hopkins  0, 
Hopkins,  89  Wis.  167 ;  Andrews  v.  An- 
drews, supra ;  Quisenberry  v.  Quisenberry, 
1  Duv.  197 ;  Ross  v.  Ross,  78  111.  402 ; 
Jeter  v.  Jeter,  36  Ala.  391 ;  Hamilton 
V.  Hamilton,  37  Mich.  603 ;  Becker  v, 
Becker,  79  lU.  632. 

*  Street  v.  Street,  2  Add.  Ec.  1,  2  Eng. 
Ec.  196. 

•  Ricketts   r.  Ricketts,  4  Gill,  106 ; 
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Pomfret  v.  Pomfret,  cited  in  Cooke  v. 
Cooke,  supra ;  Forrest  v.  Forrest,  8  Bosw. 
640;  Musselman  v,  Musselman,  44  Ind. 
106;  Turner  v.  Turner,  44  Ala.  437. 

0  Bush  V.  Bush,  37  Ind.  164;  Draper 
v.  Draper,  68  111.  17 ;  Hedrick  v,  Hedrick, 
28  Ind.  291. 

7  Gamer  i;.  Gamer,  38  Ind.  139. 

8  Browning  Div.  Pract  89. 

*  "  The  judge  ordinary  allotted  ali- 
mony at  the  usual  rate ;  namely,  one 
third  of  the  husband's  income,  saying," 
&c.  Hyde  v.  Hyde,  29  Law  J.  n.  b.  Mat 
160, 161,  note.  "  The  judge  ordinary  re- 
fused to  allot  *more  than  one  third,  as 
Mrs.  Wallis  had  brought  her  husband  na 
property ;  it  appearing,  from  the  reported 
causes,  that  the  ecclesiastical  court  only 
allowed  a  moiety  when  a  larg^e  proportion 
of  the  joint  property  had  come  originally 
from  the  wife."  WaUis  v.  Wallis,  29  Law 
J.  K.  B.  Mat.  161,  note. 

^  Stillman  v.  Stillman,  7  Baxter,  169; 
Musselman  v.  Musselman,  44  Ind.  106. 

u  Andrews  v.  Andrews,  69  IlL  609. 
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§  465.  One-Third  deemed  UberaL  —  Sir  John  NichoU,  in  al- 
lotting one-third  in  a  case  where  no  part  of  the  property  came 
from  the  wife,  said  he  considered  it  liberal,  "  There  is  no  rea- 
son," he  added,  "  why  the  allowance  should  be  less  than  usual ; 
the  husband  has  neither  state  nor  family  to  support,  —  he  is  liv- 
ing in  retirement  on  his  half-pay  and  private  fortune.  His  in- 
come is  £729,  besides  personal  property  worth  about  £700, 
making  altogether  an  income  of  rather  more  than  £750  per 
annum.  Alimony  at  the  rate  of  £250  per  annum  will  not  be  too 
much,  as  Mrs.  Kempe  is,  I  apprehend,  willing  to  take  the  child. 
If  she  declines  to  take  it,  the  court  may  be  induced  somewhat  to 
lessen  this  sum  ;  but,  if  the  refusal  proceeds  from  the  husband,  — 
if  he  will  not  allow  his  wife  the  comfort  of  retaining  her  infant, 
—  the  court,  though  it  cannot  control  a  father's  rights,  would  not 
be  disposed  to  hold  such  refusal  as  a  ground  for  reducing  the 
allowance."  ^  Still,  as  stated  above,^  so  also  observed  this  learned 
judge :  "  The  law  has  laid  down  no  exact  proportion  ;  it  some- 
times gives  a  third,  sometimes  a  moiety,  according  to  circum- 
stances." * 

§  466.  Support  of  Children.  —  Where  children  are  commit- 
ted to  the  wife's  custody,  and  the  husband  is  required  to  con- 
tribute to  their  support  and  education,*  the  proper  form  of  the 
decree  specifies  that  she  is  to  have  so- much  for  alimony  and  so 
much  for  providing  for  the  children.*  Yet  by  a  loose  practice, 
the  two  seem  not  unfrequently  to  be  blended,  either  under  the 
double  name  for  one  sum,  or  under  the  single  name  of  alimony .* 
When,  however,  the  correct  practice  is  followed,  the  wife  will 
not  be  permitted  to  have  a  larger  sum  as  alimony  on  the  ground 
that  she  has  to  provide  for  the  children.     Her  proper  course  is  to 

1  Kempe  i;.  Kempe,  1  Hag.  Ec.  532,  3  «  Post,  §  652  et  seq. 

Eng.  Ec.  233.    In  Lord  Pomfret's  case,  »  Foote  v.  Foote,  22  ni.  425,429;  Wil- 

cited  in  Otway  v.  Otway,  2  Phillim.  109,  liams  v.  Williams,  29  Wis.  517  ;  Ahren- 

1  Eng.   Ec.  20S,  204,  the   income  was  feldt  v.  Ahrenfeldt,  4  Sandf.   Ch.  493; 

£12,000perannum,thealimony  given  was  CaU  r.  Call,  65  Maine,  407  ;   Husband  i;. 

£4,000 ;  the  larger  part  of  the  fortune  Husband,  67  Ind.  583.    And  see  Thomas 

had  come  from  the  wife,  and  there  was  r.  Thomas,  41  Wis.  229 ;  Kerr  v.  Kerr,  59 

no  family ;  but  the  husband  was  a  peer.  How.  Pr.  255 ;  Wilson  v.  Wilson,  45  Cal. 

and  had  his  rank  and  dignity  to  support.  399 ;    Welch's   Appeal,  43   Conn.  342  ; 

See  also  Mytton  v.  Mytton,  3  Hag.  Ec.  Plaster  o.  Plaster,  47  111.  290;  Miller  ». 

657, 5  Eng.  Ec.  249 ;  Westmeath  v.  West-  Miller,  64  Maine,  484 ;  Boggs  r.  Boggs, 

meath,  3  Knapp,  42.  49  Iowa,  190 ;  Plaster  u.  Plaster,  67  111.  93. 

«  Ante,  §  463.  »  Post,  §  652  a,  553 ;  Draper  v.  Draper, 

•  Otway  V.  Otway,  2  PhilUm.  109,  1  68  HI.  17;  Becker  v.  Becker,  70  111.  532; 

Eng.  Ec.  203.  Cravens  v.  Cravens,  4  Bush,  435. 
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ask  for  the  special  order,  that  the  husband  pay,  not  an  increased 
alimony,  but  money  for  this  specific  purpose.^ 

§  467.    How    much  in   Joxldioal  Reason  —  (One-Third  —  Dower, 
&o.).  —  If,  to  determine  what  proportion  of  the  joint  income  the 
wife  should'  have  for  her  alimony,  we  look  into  what  the  law  has 
established  for  other  things,  we  shall  conclude  that  the  cases  must 
be  rare  in  which  it  ought  to  be  less  than  one-third.     The  rules  for 
dower  and  for  the  distribution  of  the  effects  of  a  deceased  hus- 
band recognize  the  right  of  the  wife  to  use  one-third  or  more  of 
the  common  estate.     And  surely,  in  natural  justice,  a  wife  dwell- 
ing apart  from  her  husband  should  be  permitted  to  spend  one 
half  as  much  for  her  living  as  he  for  his.     Nor  would  this  be  giv- 
ing her  any  thing  because  of  the  fact  that  she  is  the  injured  party. 
But,  if  money  can  help  in  binding  up  the  wounds  which  he  inflict- 
ed, his  money  should  be  called  into  this  service.     In  this  view,  she 
should  have  more  than  the  one-third.     And  if  the  guilt  of  the  par- 
ties were  equal,  she  should,  in  still  another  view,  have  what  would 
make  her  pecuniary  situation  as  comfortable  as  his ;  namely^ 
since  marriage  united  the  two  in  equal  fortunes,  they  should  be 
equal  as  well  in  non-cohabitation  as  in  cohabitation.    Thus  we  have 
the  smallest  proportion  indicated  by  reason,  liable  to  be  increased 
more  or  less  by  the  particular  facts  of  the  case.     But  in  practically 
applying  the  rule  thus  deduced  from  reason  it  must  be  borne  in 
mind,  that  it  is  the  joint  income,  not  the  husband's  alone,  from 
which  the  calculation  is  to  be  made.*    Therefore  if  the  circum- 
stances of  the  parties  require,  as  they  do  in  the  greater  number 
of  cases  before  our  American  courts,  that  the  wife  shall  put  forth 
her  exertions  to  acquire  money  as  the  husband   does  his,  the 
proportion  of  his  income  from  his  earnings  will  be  reduced  by 
adding  hers  to  them.     Now,  — 

How  in  the  Cases.  —  Looking  into  the  cases,  we  do  find  some  in 
which  less  than  a  third  is  apparently  given.  Thus,  where  the 
husband  was  a  seller  of  venison,  and  his  business  yielded  £800 
per  annum,  the  wife  was  allowed  £75  only.'  Where  he  was  a 
working  jeweller,  in  the  net  receipt  of  £300,  the  wife's  alimony 
was  £80.^    In  a  case  of  great  profligacy  on  the  part  of  the  hus- 

1  Hyde  v.  Hyde,  29  Law  J.  w.  8.  Mat.         '  Ante,  §  466. 
160,  161,  note ;  Whieldon  v.  Whieldon,  2         *  Big^  v.  Biggs,  cited  in  Cooke  v. 

Swab.  &  T.  888 ;  Foote  v.  Foote,  22  Ul.  Cooke,  2  Phillim.  40,  I  £ng.  Ec.  178. 
426 ;  Semrow  v,  Semrow,  23  Minn.  214.  *  Dawson  v,  Dawson,  cited  B). 
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band^  where  his  income  was  ^4,000,  the  wife  was  allowed  £600 
in  addition  to  her  own  separate  income  of  £120 ;  but  there  the 
husband  had  twelve  children  to  maintain,  educate,  and  advance 
in  life.^  And  we  may  observe,  that,  in  most  and  probably  all  the 
cases  in  which  the  allowance  has  been  greatly  less  than  the  usual 
standard,  this  departure  from  it  is,  on  an  equitable  view,  only 
apparent,  not  real.  For  illustration,  the  true  income  for  alimony 
of  a  husband  with  a  family  of  children  to  support  is  what  remains 
after  the  proper  and  reasonable  expense  of  providing  for  them  is 
deducted.  And  where  one,  not  in  possession  of  a  fortune,  is 
obliged  to  rely  on  his  personal  exertions,  the  wife  should  also  con- 
tribute hers  to  the  general  fund ;  ^  so  that,  if  he  earns,  for  ex- 
ample, a  thousand  dollars  per  year,  and  she  two  hundred,  and 
the  court  allows  her  two  hundred  dollars  alimony,^  she  receives 
in  reality  one  third,  though  apparently  but  one  fifth,  of  the  in- 


come.* 


IV.    Views  applicable  to  both  Kinds  of  Alimony. 

§  468.  Reasoiui  of  Law.  —  In  nothing  should  the  reasons  of  the 
law  be  more  strictly  regarded  than  in  adjudicating  on  this  ques- 
tion of  alimony.  It  may  be  well,  therefore,  adding  to  what  is 
said  in  the  opening  paragraph  of  the  last  section,  to  state  here 
some  of  the  reasons  indicating  the  amount,  and  point  out  their 
applicability.     Thus,  — 

No  Peotuiiary  Loss.  —  No  One  should  be  permitted  to  suffer  in 
purse  from  another's  wrong.  Hence  alimony,  when  given  to  an 
innocent  and  injured  wife,  should  be  in  a  proportion  to  leave  her, 
at  least,  as  well  off  pecuniarily  in  non-cohabitation  as  she  would 
be  in  cohabitation.^    Beyond  this,  — 

Compensation  for  Injury. — Every  injury  is,  in  law,  entitled  to 
its  pecuniary  compensation.  Therefore,  on  the  ground  of  dam- 
ages, the  alimony  should  include,  besides  the  support  on  the  prin- 
ciple just  stated,  a  reasonable  compensation  for  the  wife's  physical 

1  Dorant  v,  Durant,  1  Hag.  Ec.  628,  8  Inskeep,  6  Iowa,  204 ;  Andrews  v.  An- 

Eng.  Ec.  231.  drews,  69  111.  609 ;  Hamilton  v.  Hamilton, 

>  Vol.  I.  §  821 ;  ante,  t  309,  note,  456.  37  Mich.  603  ;  Hyatt  v.  Hyatt,  33  Ind. 

•  Ante,  §  456.  809 ;  WUliamB  v,  Williams,  36  Wit.  862 ; 

*  For  further   cases,  see  Forrest  v.  Yon  Glahn  v.  Von  Olahn,  46  111.  134. 
Forrest,  26  N.  Y.  601,  616;  Whieldon  v.         •  Barker  v.  Dayton,  28  Wis.  367. 
Whieldon,  2  Swab.  &  T.  388;  Inskeep  v, 
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and  mental  sufferings,  and  the  loss  of  the  husband's  society. 
The  court  should  pass  on  this  question  as  a  jury  would. 
Again,  — 

§  469.  Husband's  Rights.  —  If  a  husband  is  obliged  to  seek 
divorce  from  his  wife,  and  the  property  of  the  two  is  mainly  or 
entirely  vested  for  her  separate  use,  it  will  under  special  circum- 
stances be  impossible  to  do  justice  without  transferring  to  him 
some  of  this  property.  And  perhaps  there  may  be  statutes  in  some 
of  our  States  under  which  something  approximating  this  can  be 
done.^  But  it  cannot  generally.'  Nor,  where  the  common-law 
rules  of  property  prevail,  are  the  circumstances  numerous  in 
which  it  ought  to  be ;  because  these  rules  put  what  justly  belongs 
to  the  wife  as  well  as  to  the  husband  into  his  hands,  to  be  used 
by  him  for  the  family's  support  as  well  as  his  own.  Yet  legisla- 
tion in  some  of  the  States  is  setting  strongly  in  a  direction  ulti- 
mately to  exhibit  the  spectacle  of  rich  wives  supporting  poor 
husbands ;  and  of  husbands  defrauding  their  creditors  while 
wealth  embraces  them  in  the  arms  of  their  wives.  This  condition 
of  things  is  for  the  legislatures,  not  the  courts ;  but  the  courts, 
seeing  these  things,  may  also  see  a  reason  why  they  should  not 
feel  compunction,  when,  in  a  proper  case,  they  withhold  all  allow- 
ance of  alimony  to  the  wife. 

§  470.  Other  Considerations,  —  mentioned  in  other  parts  of  this 
chapter,  should  be  taken  into  the  account  in  connection  with 
these.    And  — 

Husband's  Temptation  to  farther  Wronjs.  —  The  award  of  alimony 
should  be  made  with  a  constant  reference  to  the  husband's  temp- 
tation, having  wronged  his  wife,  to  defraud  her  also  out  of  what 
the  court  allows.  And  while  the  judge  will  exact  of  him  such 
reasonable  security  as  the  statute  or  rules  of  unwritten  law  appli- 
cable to  the  case  may  authorize,  he  will  likewise  be  prompted  by 
this  consideration  into  giving  her,  while  his  mandate  may  be 
effectual,  the  full  sum  to  which  the  circumstances  of  the  case 
point. 

1  Small  V.  Small,  42  Iowa,  111.    And        *  And  see  Hardjr  v.  Elrtland,  84  Ind. 
•ee  March  v,  March,  Law  Bep.  1  P.  A  M.    866. 
440 ;  Thompaon  v.  Thempaon,  2  Swab.  A 
T.  649, 661. 
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ALIMONY  ON  MABBLA.OB  DISSOLUTION  AND  OTHEBWISB  AS 

INFL17ENCSD  BY  STATT7TIBS. 

§  471.  Introduction. 
471 0^73.  Effect  of  Bestitntion,  &&,  to  Wife. 
474-484.  On  Marriage  Dissolution. 

§  471.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Effect 
on  Aliiftony  of  Restitutions  of  Property  to  the  Wife  and  other 
Statutory  provisions  for  her ;  II.  Statutoiy  Alimony  on  the  Mar- 
riage being  dissolved. 

I.    The  Effect  on  Alimony  of  HestitiUions  of  Property  to  the  Wife 
and  other  like  Statutory  Provisions  for  her. 

§  471  a.  Dootrine  defined.  —  In  reason,  if  property  which  was  the 
wife's  before  marriage  is  restored  to  her  by  order  of  the  court,  or  if 
a  statute  gives  her  immediate  dower  in  the  husband's  lands,  or  if 
by  statute  or  judicial  order  there  is  conferred  on  her  any  thing 
else  which  would  not  be  hers  under  the  common-law  rules,  such 
property  or  interest  therein  should  be  deducted  from  the  alimony 
which  the  principles  of  the  unwritten  law,  as  explained  in  the 
foregoing  chapters,  would  award  to  her.     To  particularize,  — 

§  472.  Restricted  Sooleeiaetioal  Powers.  —  The  ecclesiastical 
courts,  from  whose  practice  our  law  of  alimony  is  derived,  had  no 
power  to  administer  complete  and  final  justice  between  the  par- 
ties whom  they  separated  a  mensa  et  thoro.  They  could  not 
restore  to  the  wife  the  property  she  bore  to  her  husband,  or  take 
from  her  the  rights  of  widow  on  his  death,  or  give  her  immediate 
dower,  or  relieve  his  estate  from  her  possibility  of  dower  should 
he  die  before  her.  As  tp  all  things  of  this  general  nature,  they 
were  without  direct  authority ;  yet  they  could  make  the  alimony 
greater  or  less  as  a  substitute  for  justice.  Consequently  all 
changes  of  this  sort,  effected  by  a  statute,  should  be  taken  into 
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the  account,  as  modifying  the  ecclesiastical  rules  of  alimony, 
when  applied  to  a  case  in  our  American  courts.    And,  — 

Btatatory  Provisions  and  Powers  with  ns  —  (Their  Effect}.  —  In 

our  States  generally,  either  the  statutes  provide  how  these  several 
things  shall  be  on  a  divorce,  or  give  the  courts  special  authority 
to  regulate  them  while  also  adjusting  the  alimony.  And  nearly  or 
quite  all  these  statutes,  and  the  decrees  of  the  courts  pursuant  to 
them,  transfer  to  or  reinvest  in  the  wife  some  right  or  estate 
which  she  would  not  have  under  the  unwritten  law;  thus  re- 
ducing, by  so  much,  her  claim  for  alimony.  The  result  of  which 
is,  that  the  cases  with  us  will  be  rare  in  which  the  wife  will  be 
entitled,  on  any  general  principles,  to  so  large  a  proportion  as  one 
half  of  the  husband's  income  —  the  joint  income  constituting  the 
fund  under  the  unwritten  law^  —  for  her  alimony,  whether  the 
divorce  is  from  bed  and  board  or  from  the  bond  of  matHmony. 
Indeed,  — 

Whether  Alimony  less  with  ns  than  in  Bngland.  —  There  is  appar- 
ently a  tendency  in  the  American  authorities,  explainable  per- 
haps by  the  influence  of  the  statutes  just  mentioned,  to  give  the 
wife  a  less  proportion  for  alimony  than  she  has  in  England. 
Even  in  a  case  where  the  cruelty  for  which  was  granted  a  separa- 
tion from  bed  and  board  had  been  veiy  flagrant,  and  ten  thou- 
sand dollars  per  annum  were  allowed  the  wife  for  alimony,  this 
sum  appears  not  to  have  been  more  than  one-sixth,  or  one-fifth, 
or  at  most  one-third,  of  the  probable  income  ;  though  the  decision 
did  not  apparently  proceed  altogether  on  the  idea  of  giving  her  a 
precise  proportion,  —  a  case,  however,  in  which  the  husband  had 
one  son  by  a  former  marriage  to  provide  for,  nor  did  the  wife 
bring  to  him  any  considerable  proportion  of  the  property.'  These 
are  elements  which,  we  have  seen,^  would  operate  to  diminish 
her  alimony.  In  the  Forrest  divorce  case,  four  thousand  dollars 
per  annum  were  allowed  out  of  an  estate  estimated  at  some  three 
hundred  thousand  dollars.*  A  wife  in  Maryland  was  awarded  a 
third,^  and  there  are  other  American  precedents  for  a  third  ;  ^  and, 

^  Ante,  i  456.  Des.  167;  Peckford  v.  Peckford,  1  Paige, 

s  Burr  V.  Burr,  7  HUl,  N.  T.  207,  212,  274;  Armstrong  o.  Armstrong,  32  Missis. 

10  Paige,  20,  38.  270.  201 ;  Miller  v.  Miller,  6  Johns.  Ch. 

*  Ante,  §  467.  01 ;  Williams  v.  WUliams,  4  Des.  183. 
[  ^  Forrest  v,  Forrest,  26  K.  T.  601,  516.  Here  one-third  was  allowed  to  the  wife, 
,  *  Ricketts  v.  Ricketts,  4  GUI  106.  And  the  care  of  the  daughters  committed 

*  Ante,  S  467  ;   Taylor  v,  Tajlor,  4  to  her ;  and  she  was  to  be  further  paid 
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in  one  case,  Chancellor  Walworth  observed : "  As  the  defendant  can- 
not marry  again  daring  the  life  of  the  complainant,  and  therefore 
will  not  want  property  for  the  support  of  a  family,  if  the  wife  had 
been  perfectly  discreet,  prudent,  and  submissive  to  her  husband,. 
I  should  have  allowed  her  half  of  this  property."  ^  In  another 
case  the  same  learned  judge  said :  ^^  Where  the  amount  of  the 
estate  is  considerable,  it  is  usual  to  allow  the  wife,  for  perma- 
nent alimony,  from  one-fourth  to  one*half  thereof,  where  she  is 
not  to  have  the  custody  of  the  children  of  the  marriage."^ 
Yet,— 

Doctrine  indistiiiot — In  truth,  the  majority  of  the  American  cases, 
especially  the  earlier,  are  not  very  helpful  on  this  subject,  which 
has  been  less  illumined  by  juridical  reasonings  among  us  than 
almost  any  other.^    Now,  — 

§  478.  In  ReaBon,  Bnglish  Proportion  with  us.  —  The  proportion 
given  the  wife  in  England  is  less  than,  taking  into  the  account  all 
relevant  facts  and  considerations,^  should,  in  reason,  prob- 
ably be  accorded  her  with  us.  It  was  natural  that,  if  the  English 
courts  were  to  err  in  any  way,  it  would  be  toward  too  small  a 
sum  rather  than  too  large ;  because,  speaking  of  things  anterior 
to  the  Divorce  Act,  they  were  sitting  under  a  system  of  laws 
the  policy  of  which  was,  not  to  relieve  the  injured  party,  so  much 
as  by  all  possible  means  to  keep  the  parties  together.  They 
were  to  protect  the  institution  of  marriage  against  the  approaches 
of  the  idea,  that,  for  any  purpose,  under  any  circumstances,  was 
it  desirable  for  an  injured  party  to  leave  a  cohabitation  which  had 
not  become  utterly  impossible.  In  this  country,  we,  too,  hold  to 
the  sacredness  of  marriage,  to  its  being  an  institution  of  perpetual 
union  between  those  who  enter  into  it ;  yet  we  hold  also,  that,  in 
it,  the  wrongs  and  sufferings  of  human  beings  are  not  to  be  buried 


such  sum  for  their  support  as  should  be 
sufficient  to  board  and  educate  them. 

1  Peckford  v,  Peckford,  supra. 

s  Lawrence  v,  Lawrence,  3  Paige«  267, 

270. 

*  The  foUowing  additional  cases  maj 
be  consulted :  Thombeny  v,  Thornberry, 
4  Liu.  251 ;  Fishli  v,  Fishli,  2  Litt.  337 ; 
Clark  V.  Clark,  Wright.  225 ;  White  v. 
White,  Wright,  138;  Amsden  v,  Amsden, 
Wright,  60;  Roberts  v.  Roberts,  Wright, 
140;  Miller  v.  Miller,  Saxton,  386;  Rich- 
mond 17.  Richmond,  1  Green  Ch.  90;  Bar- 


rere  t;.  Barrere,  4  Johns.  Ch.  187  ;  Bedell 
v.  Bedell,  1  Johns.  Ch.  604;  Prather  v. 
Prather,  4  Des.  33;  Orrok  v.  Orrok,  1 
Mass.  341 ;  Stewartson  v.  Stewartson,  15 
111.  145 ;  Reese  v.  Reese,  23  AU.  785 ;  Rud- 
man  v.  Rudman,  5  Ind.  63 ;  Sweariugen 
V.  Swearingen,  19  Ga.  265;  Wheeler  v. 
Wheeler,  18  ni.  39 ;  King  o.  King,  28 
AU.  315;  Snover  v,  Snover,  2  Stock.  261. 
See  the  discussions  and  authorities  in  the 
last  chapter. 

*  Ante,  §  467-470. 

405 


§  474  ANOIIiLABT  PBOOBEDIHGB.  [BOOK  XH. 

80  deeply  beneath  a  public  superstition  as  to  exclude  the  voice  of 
JQBtice.    The  policy  of  our  law,  therefore,  should  be  to  do  jostioe ; 
and  thus  to  gire  to  the  injured  wife,  not  merely  what  necea-  • 
sity,  but  what  justice,  demands.^ 

II.   Statutory  Alimony  on  the  Marriage  being  dissolved. 

§  474.  Unwritten  Law  and  Butatos.  —  There  is,  we  have  seen,' 
no  alimony  by  the  unwritten  law  on  the  dissolution  of  a  marriage* 
It  comes  only  from*  statutes.  And  not  all  the  statutes  provide 
for  the  periodical  allowance,  as  under  the  unwritten  law ;  but 
some  of  them  permit,  and  others  require,  a  gross  sum."    Now,  — 

Compared  with  Alimony  on  Separation.  —  It  has  been  claimed  by 
different  judges,  both  that  the  rules  whereby  alimony  is  r^u- 
lated  on  judicial  separation  do,  and  that  they  do  not,  furnish  the 
true  guide  on  dissolution.  The  statutes  differ  considerably,  so 
that  the  question  may  not  be  the  same  in  all  the  States.  In 
Alabama,  what  is  termed  alimony  ou  dissolution  may  be  either  a 
sum  certain  or  an  allowance  from  year  to  year ;  yet,  in  either 
case,  it  cannot  be  changed  by  order  of  the  court.  And  it  was 
observed,  that  *^  this  ^  allowance '  to  the  wife  is  not  in  fact  ali- 
mony, in  the  sense  of  the  ecclesiastical  law  of  England,^  but  it  is 
more  strictly  an  arrangement  in  lieu  of  a  division  of  the  estate  of 
the  parties,  so  as  to  return  to  the  wife  her  just  portion,"  &c.' 
And  in  Tennessee,^  the  court  having  to  determine  the  wife's  pro- 
portion under  a  statute  which  provided,  that,  on  a  divorce  from 
the  bond  of  matrimony,  she  should  have  decreed  to  her  such  part 
of  the  real  and  personal  estate  as  the  court  should  deem  proper, 
consistently  with  the  nature  of  the  case,'  —  Turley,  J.,  said :  "  It  is 
to  be  observed,  that,  in  England,  divorces  a  vineido  matrimonii 
are  not  allowed  by  law,  but  for  causes  which  vitiate  the  marriage 

1  And  Bee  ante,  §  468.  ?  gtat.  1709,  o.  19,  which  has  shioe 

3  Ante,  §  876.  giren  place  to  Stat.  1885,  c.  26.    The  lat- 

*  Ante,  §  427,  441 ;  Boggen  v.  Bog-  ter  statute,  says  the  court,  "  makes  diifei- 
gers,  6  Baxter,  299 ;  Blue  v.  Blue,  88  Ul.  -  ent  pfoTisions,  and  only  authorizes  the 
9 ;  Calame  v.  Calame,  9  C.  £.  Green,  court  to  allot  aUmonj/f  in  cases  of  diroroe 
440.  a  mneulo,  as  in  cases  of  diroroe  a  men$a," 

*  Ante,  1 427.  Ohunn  v,  Chuna,  snpta.    Yet  see  Bob- 

*  Smith  V,  Smith,  46  Ala  264,  268.  inson  v.  Robmson,  7  Humph.  440,  and 
See  Madison  v.  Madison,  1  Wash.  Ter.  Payne  u.  Payne,  4  Humph.  600,  where  a 
73 ;  Plaster  r;.  Plaster,  47  111.  200.  division  of  the  property  was  made. 

*  Chunn  v,  Chunn,  Meigs,  181, 184. 
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in  its  inception,  and  render  it  void  ab  initio  ;  therefore  all  the 
questions  as  to  what  amount  of  alimony  shall  be  allowed  the  wife 
have  arisen  upon  divorces  a  mensa  et  tharo ;  and  the  practice  in 
such  cases  has  been,  not  to  decree  to  the  wife  absolutely  a  por- 
tion of  the  real  and  personal  estate  of  the  husband,  but  only  to 
allot  a  certain  portion  of  his  income  for  her  support,  the  payment 
of  which  may  be  secured  by  being  charged  upon  his  estate.  The 
reason  for  this  practice  seems  to  be,  that  the  bonds  of  matrimony 
have  not  been  dissolved  ;  that  the  parties  are  not  intended  to  be 
restored  as  near  as  may  be  to  the  same  situation  they  occupied 
before  the  marriage ;  that  the  wife,  not  having  it  in  her  power  to 
establish  herself  in  life  again  by  marriage,  has  no  need  for  any 
thing  more  than  a  comfortable  maintenance ;  and  that  the  law 
still  looks  to  a  reconciliation  between  the  parties,  which  would 
be  rendered  almost  impracticable  if  the  property  were  divided 
absolutely,  each  one  taking  his  own.  Yet  it  may  be  observed, 
that,  in  the  case  of  Smith  v.  Smith,^  the  court  says :  *  As  it  is  a 
rule  of  equity  that  no  man  shall  take  advantage  of  his  own 
wrong,  perhaps  it  would  be  just,  that,  where  the  husband  violates 
the  matrimonial  engagement,  and  the  fortune  originally  belonged 
to  the  wife,  he  should  give  back  the  whole  of  it.'  There  seems  to 
be  much  reason  in  this  remark  ;  a  contrary  practice,  however, 
has  prevailed  in  England,  which,  as  applicable  to  divorces  a 
mensa  et  thoro^  we  would  have  no  disposition  to  unsettle.  But,  — 
§  476.  Different  Rule.  —  **  In  our  opinion,  a  very  different  rule 
of  practice  ought  to  be  applied  to  cases  of  divorce  a  vinculo  matrir 
monii.  There  the  bonds  of  matrimony  are  dissolved ;  there  the 
parties  are  intended  to  be  restored,  as  near  as  may  be,  to  the  same 
situation  they  occupied  before  the  marriage;  there  the  wife 
has  it  in  her  power  to  establish  herself  again  in  marriage  ;  and 
there  the  law  looks  to  no  future  reconciliation  between  the  par- 
ties. Accordingly  it  has  always  been  held  in  England,  that,  in 
cases  of  divorce  a  vinculo  matrimonii^  the  wife  shall  take  all  the 
property  which  belonged  to  her  at  the  time  of  the  marriage.  But 
it  is  said,  this  was  becaui^  the  marriage  was  void  ab  initio^  and 

1  Smith  V.  Smith,  2  Phillim.  286,  1  cree  diseolying  a  valid  marriage,  bat  the 

Eng.  Ec.  244,  and  referred  to  in  Pojnter  declaration  that  no  marriage  ever  existed, 

Mar.  &  DiT.  2G2,  note;  8.  p.  in  Cooke  v.  —a  Texy  difiEerent  thing.    Ante,  §  S76; 

Cooke,  2  PhiUim.  40, 1  Eng.  Ec.  178.  pott,  §  690-496. 

'  What  Ib  meant  here  is,  not  the  de- 
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the  husband  acquired  no  right  to  her  property  by  the  marriage. 
This  is  true  ;  and,  therefore,  there  is  no  necessity  of  a  decree  of  a 
court  divesting  his  title ;  but  this  proves  nothing  more  than  the 
truth  of  the  proposition,  that  the  husband  acquired  no  right  by 
the  marriage.  It  does  not  prove,  nor  tend  to  prove,  that  it  would 
not  have  been  equity  and  justice  to  have  divested  these  rights,  if 
he  had  acquired  any.  On  the  contrary  no  one  can  doubt,  that, 
when  the  bonds  of  matrimony  are  dissolved,  the  parties  ought  to 
be  placed  as  near  as  may  be  in  the  same  situation  they  occupied 
before  the  marriage."  And  the  court,  in  this  case,  proceeded  to 
make  a  division  of  the  estate  —  a  topic,  however,  which  we 
shall  consider  by  itself  in  another  chapter  —  according  to  the 
principles  here  suggested.*     On  the  other  hand,  — 

Same  Rule.  —  It  is  deemed  in  Virginia,  that  a  judicial  discretion 
conferred  by  statute  to  grant  alimony  on  a  decree  dissolving  the 
marriage  should  be  exercised  by  the  court  on  the  same  principles  as 
the  like  discretion  where  the  divorce  is  from  bed  and  board.' 
But  — 

§  476.  Compared  with  Division  of  Property.  —  Perhaps  the  ali- 
mony thus  meant,  and  the  division  of  property  "  spoken  of  by  the 
Tennessee  court,  are  different  things,  to  be  regulated  on  dissimi- 
lar principles ;  the  theory  of  alimony  being  to  leave  the  parties  in  sub- 
stantially the  same  property-relations  as  though  the  cohabitation 
were  continuing,  and  the  theory  of  the  statutory  division  of  prop- 
erty being  to  leave  them  as  though  the  marriage  was  either  origi- 
nally invalid  or  was  dissolved  by  death.     Still,  in  any  view,  — 

Different  Relations  after  Divorce.  —  It  is  impossible  to  ignore  the 


1  Chunn  v,  Chunn,  Meigs,  131.  To 
the  same  effect  see  Ckenault  v.  Chenault, 
6  Soeed,  248.  In  a  subsequent  case  in 
this  State  it  was  said:  "The  principle 
decided  in  Chenault  v,  Chenault  is  cer- 
tainly correct ;  that  is,  that,  where  the 
divorce  is  only  from  bed  and  board,  the 
marriage  relation  still  subsists,  and  the 
husband  is  still  bound  to  maintain  his 
wife,  and  this  duty  the  court  may  from 
time  to  time  enforce ;  but,  where  the  di- 
vorce is  from  the  bonds  of  matrimony, 
the  obligation  of  the  husband  to  support 
the  wife  no  longer  subsists,  and  no  order 
or  decree  can  be  made  upon  the  husband 
to  bind  his  future  services  or  earnings. 
In  such  case  the  court  can  only  give  the 
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wife  a  decree  for  part  or  all  that  the  de- 
fendant then  owns,  according  to  the  cir- 
cumstances. But  we  do  not  understand 
that  the  court  is  bound  to  give  the  prop- 
erty to  the  wife  in  specie.  This  would 
defeat  the  wife  altogether  in  cases  where 
the  estate  of  the  husband  is  in  money. 
Nor  do  we  deem  it  essential  that  the 
property  or  effects  of  the  husband  should 
be  in  this  State.  All  that  is  important 
is,  that  the  decree  shall  be  based  upon  an 
estimate  'of  the  defendant's  estate  at  the 
present  time,  and  should  not  go  beyond 
this."  Boggers  v.  Boggers,  6  Baxter,  290, 
SOD,  opinion  by  McFarland,  J. 

3  Harris  o.  Harris,  81  Orat  18. 

>  Post^  S  500  et  seq. 
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fact,  that  the  two  kinds  of  divorce  leave  the  parties  in  mutual 
relations  quite  dissimilar,  and  produce  different  effects  upon 
the  property-rights  which  were  theirs  before.^  And  these  the 
court  cannot  avoid  taking  into  the  account  when  awarding  ali- 
mony on  either  divorce. 

§  477.  Under  English  DlToroe  Act.  —  The  original  English  stat- 
ute *  —  20  &  21  Vict.  c.  85,  §  32  —  provides,  that  "  the  court  may, 
if  it  shall  think  fit,  on  any  such  decree  [of  divorce  from  the  bond 
of  matrimony],  order  that  the  husbafid  shall  to  the  satisfaction  of 
the  court  secure  to  the  wife  such  gross  sum  of  money,  or  such 
annual  sum  of  money  for  any  term  not  exceeding  her  own  life, 
as,  having  regard  to  her  fortune  (if  any),  to  the  ability  of  the 
husband,  and  to  the  conduct  of  the  parties,  it  shall  deem  reason- 
able," &c.  And  it  is  held,  that  the  court  may  in  its  discretion 
give  the  provision  in  the  form  of  alimony.  But,  Sir  C.  Cress- 
well,  while  judge  ordinary,  maintained,  that  the  ecclesiastical 
rules  for  determining  the  amount  on  divorce  from  bed  and  board 
are  not  the  true  guide  on  dissolution.  *^  She  might,"  he  said  in 
one  case,  ^^  have  been  relieved  from  the  necessity  of  living  with 
her  husband  and  have  remained  his  wife,  but  her  election  was 
not  to  do  so.  ...  I  consider,  then,  that  the  wife  ought  not  to  be 
left  destitute ;  on  the  other  hand,  I  think  it  would  not  be  politic 
to  give  to  wives  any  great  pecuniary  interest  in  obtaining  a  disso- 
lution of  the  marriage  tie.  The  petitioner  had  no  fortune  of  her 
own  ;  the  husband  has  some  fortune  and  trading  profits,  but  they 
are  neither  large  nor  certain.  Under  such  circumstances  I  think  I 
ought  not  to  award  more  than  a  maintenance.  .  .  •  The  next 
point  is  the  period  for  which  the  payment  to  the  petitioner  shall 
be  continued.  Had  she  been  divorced  a  mensa  et  thorOj  and  had 
afterwards  been  herself  guilty  of  adultery,  she  would  have  become 
liable  to  the  loss  of  her  alimony.  If  hereafter  the  petitioner  should 
become  guilty  of  immorality,  it  would  be  unreasonable  to  call 
upon  the  former  husband  to  maintain  her.  Again,  if  she  avails 
herself  of  the  freedom  conferred  by  the  decree  of  this  court,  and 
marries  again,  it  would  be  unreasonable  to  compel  the  former 
husband  to  maintain  her.  I  am  therefore  of  opinion,  that  so  long 
as  the  petitioner  leads  a  chaste  life,  and  remains  sole  and  unmar- 

^  Boggen  V,  Boggen,  6  Baxter,  299,         <  Vol.  L  §  06  and  note. 
as  quoted  ante,  §  476,  note ;  poet,  §  097- 
741. 
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lied,  and  maintains  the  daughter,  the  respondent  should  pay 
her  an  annuity  of"  &c.^     But  — 

§  477  a.  Continued.  —  Afterward  Sir  J.  P.  Wilde,  while  pre- 
siding as  judge  ordinary  in  the  Divorce  Court,  refused  to  yield  to 
this  doctrine  as  to  the  amount ;  and  held  that  it  should  be  the 
same  as  though  the  divorce  was  from  bed  and  board.  He  said : 
^*  If  a  man  before  the  Divorce  Act  treated  his  wife  with  cruelty 
and  was  also  guilty  of  adultery,  she  could  only  obtain  a  divorce 
a  mensa  et  thoro^  and  an  allowance  called  permanent  alimony  was 
made  her,  which  was  generally  calculated  at  the  rate  of  one -third 
of  her  husband's  income*  Since  the  Divorce  Act,  the  same  con* 
duct  on  the  part  of  the  husband  entitles  the  wife  to  a  dissolution 
'  of  her  marriage ;  but  it  is  hard  to  say  that  she  was  intended  by 
the  legislature  to  purchase  that  remedy  by  a  surrender  to  any  ex- 
tent of  the  provision  to  which  she  would  otherwise  have  been  en- 
titled. The  needs  of  the  wife  and  the  wrong  of  the  husband  are 
the  same  in  both  cases.  In  both  cases  the  husband  has  of  his 
own  wrong  and  wickedness  thrust  forth  his  wife  from  the  posi- 
tion of  participator  in  his  station  and  means.  Obliged  in  both 
cases  to  withdraw  from  his  home,  she  is,  without  any  fault  of 
her  own,  deprived  of  her  fair  and  reasonable  share  of  such 
necessaries  and  comforts  as  lay  at  his  command.  Why  should 
not  the  husband's  purse  be  called  upon  to  meet  both  cases  alike  ? 
It  has  been  said  that  in  one  case  she  remains  a  wife,  and  in  the 
other  she  does  not.  This  remark  would  carry  great  weight  if 
the  provision  were  intended  to  continue  in  the  event  of  her 
second  marriage  ;  but  it  can  hardly  affect  the  rate  of  allow- 
ance made  and  continued  so  long  only  as  the  wife  remains  chaste 
and  unmarried.  •  •  •  A  very  large  number  of  the  divorce  cases 
rince  the  act  have  been  petitions  by  the  wife  for  cruelty  and 
adultery,  or  desertion  and  adultery.  And  among  certain  classes 
of  the  community  a  very  common  case  indeed  is  that  of  a  young 
husband,  who,  either  not  agreeing  with  his  wife  or  getting  tired 
of  her  shortly  after  marriage,  endeavors  to  shake  her  off.  In  this 
endeavor  he  generally  begins  by  treating  her  with  neglect  and 
contempt,  often  half-starves  her,  often  beats  her,  often  insults 
her  by  open  adultery,  and  ends  by  deserting  her  and  cohabiting 
with  another  woman.    That  the  wife  should  desire  a  divorce  in 

I  FUher  v,  Fisher,  2  Swab.  &  T.  410,     Swab.  &  T.  467,  474 ;  WlnitoDe  v.  Win- 
418, 414.    And  Bee  Ratclifl  v,  Batdiff,  1    stone,  2  Swab.  &  T.  246. 
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duch  a  ease  ean  hardly  be  a  matter  of  surprise,  and  that  she 
should  obtain  it  is  but  bare  justice.  But  it  is  the  very  thing  that 
the  husband  wants  too.  He  has  succeeded  in  shaking  off  the 
obligations  of  marriage,  and  that  by  his  own  voluntary  breach  of 
them.  And  if  he  can  part  with  his  wife  at  the  door  of  the  Di- 
vorce Court  without  any  obligation  to  support  her,  and  with  full 
liberty  to  form  a  new  connection,  his  triumph  over  the  sacred  per- 
manence of  marriage  will  have  been  complete. .  •  .  Those  for  whom 
shame  has  no  dread,  honorable  vows  no  tie,  and  violence  to  the 
weak  no  sense  of  degradation,  may  still  be  held  in  check  by  an  ap~ 
peal  to  their  love  of  money.  ...  No  man  should,  in  my  judg* 
ment,  be  permitted  to  rid  himself  of  his  wife  by  ill  treatment, 
and  at  the  same  time  escape  the  obligation  of  supporting  her." 
After  calculating  the  annual  sum  which  in  the  particular  case 
should  be  decreed  to  the  wife,  he  proceeds :  ^*  This  sum  will  by 
no  means  place  the  same  comforts  at  her  command  as  she  enjoyed 
in  the  position  from  which  her  husband  has  put  her  forth  ;  but  it 
approaches,  as  nearly  as  I  have  been  able  to  calculate,  the  sum 
she  would  have  received  in  the  ecclesiastical  court  as  permanent 
alimony.  The  decree  of  the  court  will,  therefore,  be,  that  the 
decree  nisi  be  made  absolute,  and  that  the  respondent  secure  to 
the  petitioner,  dum  sola  et  casta  vixerit^  the  annual  income  of " 
&c.  Of  the  case  quoted  from  in  the  last  section  he  said  :  **  It  is 
very  possible  that  the  facts  of  that  case  warranted  that  view ; 
but,  if  the  expression  *  bare  maintenance  '  was  intended  as  a  rule 
of  universal  application  binding  the  discretion  of  the  court,  I 
must  record  my  dissent  therefrom."  ^  This  case,  not  appealed 
from,  seems  to  have  been  accepted  as  settling  the  doctrine  in 
England.' 

§477  5.  Coodltioned  to  end  on  Iflarrlage  ^- (Property  restored). 
—  The  clause  in  the  decree  whereby  the  woman's  alimony  is  to 
continue  only  dum  sola  et  casta  vixerit  appears  to  be,  in  England, 
always  inserted  where  the  divorce  is  a  dissolution.^  But  the 
order  varying  a  marnage  settlement,  provided  for  by  22  &  23 
Vict.  c.  61,  §  5,  does  not  contain  this  clause,  when  it  restores  to 
her  what  she  brought  into  the  settlement^    No  such  clause  is 

1  Sidney  v.  Sidney,  4  Swab.  St  T.  178.    stone  v.  Gladstone,  1  P.  D.  442 ;  Chetwjnd 
s  Brown  Dir.  4th  ed.  189.  v.  Chetwynd,  Law  Rep.  1  P.  ft  M.  39. 

*  Cases  in  the  last  two  sections ;  Glad-         *  Gladstone  v.  Gladstone,  supra. 
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common,  or,  it  is  believed,  ever  known  in  the  American  decree 
for  alimony  on  dissolution.     But,  — 

§  478.  Sabseqaently  Tarying  Decree — ('Woman's  Foniioation  — 
Marriage).  —  In  those  States  wherein  the  decree  for  alimony  may 
be  subsequently  varied  on  new  facts  appearing,^  the  woman's  in- 
continence or  marriage  will  perhaps  be  important  on  an  applica- 
tion to  reduce  the  alimony.    Still,  — 

New  Tork.  —  The.  terms  of  the  New  York  statute  of  alimony 
are  the  following :  "  The  court  may  make  a  further  decree  or  order 
against  the  defendant,  compelling  him  ...  to  provide  such  suit-* 
able  allowance  to  the  complainant  for  her  support  as  the  court 
shall  deem  just,  having  regard  to  the  circumstances  of  the  parties 
respectively."  And  under  this,  the  adjustment  of  alimony  is 
final.2  It  will  be  affected  neither  by  the  woman's  fornication  ' 
nor  by  her  taking  another  husband.^  Under  the  terms  of  the 
statute,  the  court  in  one  case  deemed,  that,  ^^  when  a  woman  is 
divorced  from  her  husband  by  reason  of  his  adultery,  her  right 
to  such  suitable  allowance  as  may  be  just,  having  regard  to  the 
circumstances  of  the  parties  respectively  as  they  exist  at  the  time 
the  decree  is  pronounced,  is  perfect  and  absolute.  It  is  no  part 
of  the  province  of  the  court  that  fixes  the  amount,  to  watch  over 
her  subsequent  conduct  in  life,  or  to  take  proof  of  it,  as  a  ground 
of  affecting  the  right  to  an  allowance,  or  its  amount.  Her  sub- 
sequent misconduct  no  more  impairs  her  right  to  it  than  such 
subsequent  misconduct  would  impair  her  right  to  dower  or  to  a 
distributive  share  of  her  husband's  personal  estate,  if  he  had  died 
intestate,  and  no  divorce  had  been  pronounced."  "  What  she 
may  do  after  she  has  been  divorced  and  the  marriage  relation  has 
been  dissolved  by  reason  of  his  adultery,  can  affect  no  matri- 
monial engagement,  for  none  exists  ;  nor  violate  any  matrimonial 
duty,  for  she  no  longer  owes  any  to  her  former  husband."  And 
this  was  considered  to  be  so  whether  the  court  has  the  right  or 
not  to  vary  the  allowance  with  the  increase  or  diminution  of  the 
husband's  faculties.^    And  — 

1  Ante,  §  429  et  seq.  v.  Forrest,  26  N.  Y.  601.    Compare  this 

s  Ante,  §  438  a;  Kamp  v,  Kamp,  60  case  with  Griffin  v.  Griffin,  23  How.  Fr. 

N.  Y.  212 ;  Park  p.  Park,  18  Hun,  466.  189,  21  lb.  364,  47  N.  Y.  134. 

*  Forrest  v.  Fonest,  3  Bosw.  661,  608,         ^  Shepherd  v.  Shepherd,  8  Thomp.  & 

604, 606, 600,  opinion  by  Bosworth,  C  J. ;  C.  715, 1  Hun,  240. 

Forrest  v,  Forrest,  8  Bosw.  640;  Forrest         *  Forrest  v.  Forrest,  3  Bosw.  supra. 
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§  479.  Other  SUtofl  —  (BCarriage  —  Fornioatton).  —  The  books 
furnish  no  evidence  that,  in  any  of  the  other  States,  would  the 
woman's  mere  lapse  from  chastity  —  the  act  not  being  adultery, 
or  any  offence  against  a  marriage  which  no  longer  exists  — 
be  a  cause  for  taking  away  alimony  already  awarded.  But,  if 
she  were  maintained  by  the  man  she  would  not  need  her  former 
husband's  support.^  In  like  manner,  in,  at  least,  some  of  the 
States,  her  marriage  to  one  shown  to  be  unable  to  provide  for  her 
will  not  furnish  ground  for  relieving  her  former  husband  from  the 
payment  of  alimony.'  So,  in  States  where  alimony  is  a  mere 
portion  of  the  husband's  estate  allotted  to  the  wife,  payable,  if 
the  court  directs,  in  instalments,  and  collectible  like  any  other 
debt  by  her  representatives  on  her  decease,^  it  is  plain  that  such 
a  circumstance  as  her  remarrying  could  not  affect  her  claim. 
But  where  it  more  nearly  approximates  the  idea  of  the  allowance 
which  the  ecclesiastical  courts  made  to  the  wife  on  a  separation 
fi'om  bed  and  board,  the  fact  of  her  becoming  entitled  to  and  ob- 
taining a  maintenance  from  a  second  husband  can  certainly  have 
no  less  an  effect  to  reduce  her  claim  than  any  other  sudden  pos- 
session of  a  fortune,  rendering  her  independent.  Accordingly  in 
a  Massachusetts  case  it  was  observed  :  ^'  Subsequently  to  the  mar- 
riage of  Mrs.  Wyman  [a  woman  to  whom  alimony  had  been  de^ 
creed  on  a  divorce  from  the  bond  of  matrimony]  to  another 
husband,  this  court  has  thought  proper  to  reduce  the  amount  of 
alimony  to  a  nominal  sum,  and  for  the  reason  that  it  was  not 
necessary  or  proper  to  charge  her  former  husband  for  her  future 
support.  ...  By  her  subsequent  marriage  she  secured  herself 
other  resources  for  her  support,  and  thus  voluntarily  furnished 
the  ground  for  the  reduction  of  the  alimony."  *  In  Arkansas  the 
like  doctrine  was  laid  down  in  still  stronger  terms.  A  wife, 
after  a  divorce  a  vinerdo  and  a  decree  for  alimony,  married  again. 
During  her  second  marriage,  she  appears  not  to  have  attempted 
to  collect  alimony  of  her  first  husband  ;  but  the  second  husband 
died,  and  then  she  applied  to  the  court  to  enforce  the  de- 
cree. It  was  refused,  Clendenin,  J.,  observing :  ^'  If  she  is  en- 
titled to  alimony  now,  she  would  have  been  so  in  1847,  after  her 
second  marriage;  and,  if  suit  had  been  brought  in  his  life- 

1  Holt  V.  Holt»  Law  Bep.  1  P.  &  M.         >  Miller  v.  Clark,  23  Ind.  870. 
610, 611.  *  Albee  v.  Wyman,  10  Gray,  222,  230, 

>  Stillman  v.  StUlman,  7  BL  Ap.  624.      opinion  by  Dewey,  J. 
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time,  he  must  have  jcnned  his  wife  in  such  suit,  and  the  seccmd 
husband  and  his  wife  would  prosecute  the  first  husband  for  the 
maintenance  and  support  of  the  wife.  We  do  not  suppose  the 
law  ever  contemplated  or  would  encourage  such  a  proceeding."  ^ 

§  480.  AliiBony  to  Gtdlty  "Wife  —  (Speotol  Terms  of  Statutw).  — 
The  general  doctrine  of  alimony  to  the  wife  on  divorce  for  her 
fault  IB  considered  in  another  chapter.'  The  Pennsylvania  stat- 
ute, as  to  this,  is  in  peculiar  terms;  namely,  —  ^*In  cases  of 
divorce  [from  the  bond  of  matrimony]  under  this  act,  if  the 
application  shall  be  made  on  the  part  of  the  husband,  the  court 
granting  such  divorce  shall  allow  such  support  or  alimony  to  the 
wife  .as  her  husband's  circumstances  will  admit  of,  and  as  the 
said  court  may  deem  just  and  proper."  Something,  when  the 
husband's  circumstances  permit,  would  seem  to  be  the  wife's 
right.^  In  Iowa :  ^*  When  a  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  property  of  the  parties  and  the 
maintenance  of  the  wife  aa  shall  be  right  and  proper."  And  un* 
der  this  provision,  alimony  is,  among  other  things,  allowed, 
though  the  term  is  tiot  found  in  it.^  The  particular  phraseology 
of  the  statute  should  always  be  carefully  considered* 

§  481.   The  Doctrine  in  Juridical  Reason :  — 

Conrta  pwmittdd  to  foUow  Prinoiple.  —  In  the  foregoing  discus- 
sions, the  conflicting  views  of  judges  upon  the  question  of  their 
being  bound  or  not  by  the  rules  established  for  alimony  on  judicial 
separation  are  pretty  fully  stated.  In  legal  reason,  the  solution 
of  the  question  is,  that,  upon  every  judicial  subject,  every  court 
sits  under  the  duty  to  follow  the  principles  of  the  unwritten  law* 
And,  when  it  acts  upon  a  statute,  it  must  be  guided  by  those 
principles  in  its  interpretation,  and  weave  them  into  its  adminis* 
tration.^  But  where  the  general  rights  of  property  between  the 
parties  are  one  way  on  a  judicial  separation  from  bed  and  board, 
and  another  way  on  the  dissolution  of  the  marriage  bond,^  it  is 
impossible,  while  the  law  is  a  science,  that  the  wife  should  have 
exactly  the  same  sums  for  alimony  on  the  one  divorce  as  on  the 

1  Bowman  v.  Worthlngton,  34  Ark.         *  Dapont  «.  Dapont,  10  Iowa,  118; 

622,  638 ;  referring  to  Albee  v,  Wyman,  Zarer  p.  Zurer,  S6  Iowa,  100.    And  Mt 

supra,  and  to  Fiiher  p,  Fisher,  2  Swab.  &  Conner  o.  Conner,  29  Ind.  48. 
T.  410,  and  Sidney  v.  Sldnej,  4  Swab.         «  Bishop  Stat.  Crimes,  §  6-7, 11,  74^ 

&  T.  178.  88, 128. 

«  Ante,  S  877-870  a.  «  As  to  which,  see  post,  {  007-741. 

*  Shoop's  Appeal,  10  Casej,  Pa.  288 ; 
Miles  V.  MUes,  20  Smith,  Pa.  867,  868. 
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other.  And,  in  other  respects,  if  a  man  and  woman  are  not  the 
same  to  each  other  after  a  marriage  as  before,  they  are  likewise 
not  the  same  after  a  mere  separation  from  bed  and  board  as  after 
their  marriage  is  dissolved.  The  result  of  which  is,  that  the 
principles,  rather  than  the  rule$,  which  govern  alimony  on  a  ju- 
dicial separation  should  be  the  guide  on  dissolution.  And  a  fur- 
ther result  is,  that,  on  a  dissolution,  the  court  in  fixing  the 
alimony  should  follow,  not  the  mere  uninterpreted  statute,  but, 
in  connection  with  it,  the  legal  reasons  which  are  derivable  alike 
from  separation  alimony  and  from  the  entire  law. 

Some  of  the  Pxlnoiples  —  which,  in  reason,  should  govern  this 
alimony  on  divorce  from  the  bond  of  matrimony  are  the  follow- 
ing :  First.  The  innocent  party  should  not  be  left  to  suffer  pecu- 
niarily for  having  been  compelled,  by  the  ill  conduct  of  the 
other,  to  seek  the  divorce.  Secondly.  The  wife,  made  thus  in  a 
certain  sense  a  widow,  should  not  ordinarily  be  set  back  simply 
where  she  stood,  in  property,  when  she  entered  the  marriage. 
She  has  given  her  time,  her  virginity,  her  earlier  bloom,  where 
she  has  been  rewarded  with  ill  faith  in  return  for  her  faith. 
Thirdly.  She  should  not  stand  worse  than  if  death,  instead  of 
divorce,  had  dissolved  the  connection.^    Consequently,  — 

§  482.  Sncgested  AppUoatioiis.  —  If,  on  this  divorce,  decreed  in 
favor  of  the  wife,  the  statutes  of  the  State  will  permit,  —  and  if 
they  have  not,  and  as  far  as  they  have  not,  given  her,  who,  on  the 
death  of  the  man,  will  not  be  his  widow,  substantially  the  rights 
of  a  widow  in  his  property,  —  the  court  should  increase  the 
annual  sum  which  on  the  score  of  maintenance  it  deems  she 
should  receive,  by  what  will  place  her,  as  to  property,  in  as  good 
a  situation  as  if  death  instead  of  divorce  had  broken  the  marriage 
bond.  Beyond  this,  there  is  still  room  for  the  judicial  discretion 
to  travel,  but  so  far  the  way  would  seem  to  be  clear  in  every 
ordinary  case.  Beyond  this  point,  then,  let  us  look.  In  some 
circumstances  there  will  be  unexpended  property  of  the  wife, 
and  unconsumed  articles  of  hers,  brought  by  her  into  the  common 
matrimonial  fund,  the  legal  title  whereto  has  vested  in  the  hus- 
band ;  and,  in  many  cases,  perhaps  most,  yet  not  in  all,  the  title, 
if  the  court  has  authority,  should  be  made  to  revest  in  her.  After 
all  this  is  done,  there  may  remain  a  further  margin  for  extending 
the  alimony,  wider  or  narrower  according  to  the  special  circum- 

1  ApproTed  by  the  court  in  Calame  v,  Calame,  0  C.  E.  Green,  440. 
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stances.  The  allowance  should  be  made  such  that  the  woman 
will  not  suffer  pecuniarily  for  having  sought  the  divorce.  She 
should  be  left  as  well  off,  as  to  means  of  livelihood,  as  if  the  hus- 
band had  not  broken  his  marriage  vow.  Other  considerations 
will  arise  out  of  the  facts  of  particular  cases. 

§  488.  Revesting  Property  in  Wife  —  (Her  sabsequent  Unchastity 
or  Marriage).  —  The  above  suggestions,  it  is  seen,  contemplate, 
besides  alimony  in  name,  an  immediate  vesting,  in  the  woman,  of 
actual  property.  This  property  would  not  and  should  not  be 
forfeited  by  any  breaches  of  morality  she  might  commit,  or  by 
her  marrying  again.^  And  when  the  court,  not  having  authority 
to  make  this  investiture,  or  not  deeming  it  best  to  exercise  the 
authority,  decrees  to  her  alimony  instead  of  what  would  be  due 
her  on  this  view  of  the  case,  this  alimony  should  not  be  taken 
away,  though  she  should  commit  the  unlawful  and  disgraceful 
act  of  fornication,  or  the  lawful  and  honorable  one  of  matrimony. 
As  to  — 

§  484.  Woman  forfeiting  Annual  Maintenance.  —  How  the  courts 
hold  as  to  the  annual  maintenance  we  have  already  seen.^  Were 
the  question  legislative,  rather  than  judicial,  there  would  be 
excellent  ground  for  the  proposition,  that,  if  the  woman  misbe- 
haves herself  by  commerce  —  at  least,  by  habitual  commerce  — 
with  other  men,  this  further  alimonv  should  cease.  On  the  other 
hand,  also,  if  she  behaves  herself,  and  does  what  is  in  the  highest 
degree  commendable,  by  becoming  a  wife  to  a  second  husband, 
receiving  her  support  from  him,  this  further  alimony  may  like- 
wise be  with  propriety  discontinued.  Yet  it  cannot  be  any  part 
of  the  policy  of  the  law,  which  favors  matrimony,  so  to  shape  its 
rules  as  to  make  it  in  effect  penal  for  a  woman,  who  has  obtained 
a  divorce,  to  marry  a  second  time. 

1  GladBtone  v.  Gladstone,  1  P.  D.  442.  s  Ante,  {  478, 479. 
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CHAPTER  XXXII. 

THE  PBOGBDUBE  IN  ALIMONY. 

i  485.  Introduction. 
486-49S.  Pleadings  as  to  Alimony. 
404-496.  Evidence  as  to  Alimony. 
407-600.  Practice  in  making  and  enforcing  Decree. 
601-506.  Security,  and  the  like,  for  Payment. 

§  485.  How  Chapter  divided.  —  We  shall  consider,  I.  The 
Pleadings  as  to  Alimony ;  II.  The  Evidence  as  to  Alimony ; 
III.  The  Practice  in  making  and  enforcing  the  Decree  ;  IV.  Se- 
curity, and  the  like,  for  the  Payment  of  Alimony. 

I.  Hie  Pleadings  as  to  Alimony. 

§  486.  Ubel  and  Answer —  (BngUah).  —  Neither  the  wife's  libel 
or  petition  when  she  is  complainant,  nor  her  answer  when  she  is 
respondent,  makes,  in  the  English  practice,  any  mention  either  of 
alimony  or  of  the  faculties  of  the  husband.  Such  is  the  course 
in  the  Divorce  Court,^  and  in  the  ecclesiastical  it  appears  to  have 
been  the  same. 

§  487.  American.  —  Our  American  practice  in  divorce  cases  is 
in  some  respects  and  in  some  of  the  States  vary  loose,^  nor  is  it 
always  quite  easy  to  be  ascertained.  But  as  far  as  the  writer  of 
these  volumes  has  had  opportunities  to  observe  the  forms  of  the 
pleadings,  our  libel  generally  makes  some  mention  of  the  hus- 
band's ability  to  pay  alimony,  or,  at  least,  contains  a  prayer  for 
alimony,  when  such  is  really  sought  by  the  complainant.^  Still 
the  insertion  of  this  matter  may  have  been,  and  probably  was, 
from  mere  abundant  caution,  not  having  been  deemed  strictly 
necessary.    In  principle,  the  proceeding  for  alimony  being  col- 

1  Ante»  S  824  a;  Browne  Dir.  Pract         *  See,  for  example,  Pain  r.  Pain,  80 

4th  ed.  586,  596-^50a  N.  C.  822  ;  Damon  v.  Damon,  28  Wis. 

>  Ante,  S  845.  510. 
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lateral  to  the  main  issue,  whereof  it  is  not  necessarily  a  part,  and 
the  hearing  on  this  question  being  practically  or  permissively 
subsequent,  and  a  separate  allegation  of  faculties  with  a  prayer 
for  the  alimony  being  in  practice  esteemed  requisite,  no  rule 
either  of  law  or  propriety  requires  that  the  same  shall  be  also 
inserted  either  in  the  libel  or  the  answer.  But,  singularly,  this 
question,  as  to  the  form  of  the  libel  or  answer,  seems  not  to  have 
arisen  in  any  American  reported  case. 

§  488.  Inoident  to  Suit  for  Divoroe.  —  Alimony,  then,  is  an  inci- 
dent to  the  suit  for  divorce.^ 

"When  applied  for  —  (Butt  eiid«d).^^We  have  Men  when  the 
application  for  temporary  alimony  is  to  be  made.^  In  England, 
whence  we  derived  our  unwritten  law  of  this  subject,  the  com- 
mon course  in  the  Divorce  Court  is,  and  it  was  in  the  ecclesiastical 
courts  when  our  country  was  settled^  to  f^ply  for  the  pennanent 
alimoi^y  after  the  finding,  formerly  of  the  court  and  now  of  tbe 
jury,  whereby  the  delictum  of  the  husband  is  established,  but 
before  the  final  rendition  of  judgment ;  then  tlie  sentences  for 
the  divorce  and  for  the  alimony  will  be  consolidated  in  one. 
But,  in  the  ecclesiastical  courts,  if  the  application  was  not  then 
made,  it  was  competent  at  any  subsequent  time  or  term,  though 
the  cause  was  for  other  purposes  ended.^  The  Divorce  Court 
has  followed  the  same  practice,  both  as  to  alimony  on  separation 
from  bed  and  board,^  and  statutory  alimony  on  dissolution  under 
the  Divorce  Act^  How  the  question  is  in  our  country  we  sliall 
presently  see. 

§  489.  Must  be  applied  for.  —  There  must  be  an  application  for 
alimony,  if  it  is  wanted ;  for  it  will  not  be  granted  without.^ 

1  Lawson  r.  Shotwell,  27  Miasis.  6S0 ;  of  the  court  to  make  an  order  for  alimoigr 

Moon  V.  Baum,  68  Ind.  104.  does  not  arise  until  the  court  has  pro- 

*  Ante,  §  898,  404, 405,  428.  nounced  the  decree  of  dissolution ;  that 

*  CoveU  V.  CoYoll,  Law  Rep.  2  P.  &  M.  it  may  indeed  be  embodied  in  tlie  same 
411 ;  Westmeath  v.  Westmeath,  8  Knapp,  judgment,  but  that  there  is  nothing  in  the 
42,  and  Cooke  v.  Cooke,  2  Phillim.  40,  1  Act  which  requhres  It  to  be  so,  and  that 
£ng.  Ec.  178^  cited  in  this  case.  it  is  in  fact  more  regular  for  the  court  to 

*  Covell  V.  Covell,  supra.  pronounce  a  se|>arate  decree  for  main- 

*  Bradley  v,  Bradley,  8  P.  I).  47 ;  Sid-  tenance  after  it  has  made  absolut«  the 
ney  v.  Sidney,  86  Law  J.  Tt.  b.  Mat.  78,  74^  decree  mai  for  dissolution."  p.  60.  That 
the  House  of  Lords  OYerruUng  Law  Rep,  permanent  alimoi^  may  be  applied  for 
1  P.  &  M.  78.  "  It  appears  to  me,"  said  between  the  decree  nisi  and  tbe  final  de- 
Hannen,  P.,  in  Bradley  o.  Bradley,  "  that  cree  was  decided  tn  Charles  v.  Charles, 
the  ratio  decidemli  of  the  Judgment  of  the  Law  Bep.  1  P.  &  M.  266. 

House  of  Lords  is,  that  the  jurisdictioii        ^  Chandler  v.  Chandler,  18  Ind.  492. 
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And  the  application  mxigt  be  made  to  the  court  wkich  has  taken 
jurisdiction  of  the  divorce  cause,  not  to  any  otfaer.^ 

Motion  —  Petition  —  (Varying).  —  The  form  of  the  application 
will  depend  upon  the  condition  of  the  pleadings  and  the  practice 
of  the  particular  court ;  as,  by  motion '  or  petition."  If  an  in- 
crease or  diminution  is  wanted,  the  procedure  may  be  by  petition. 
An  original  bill,  or  other  original  proceeding,  for  this  purpose, 
even  widi  respect  to  permanent  alimony,  after  the  principal  suit 
has  closed,  is  improper,  or,  at  least,  unnecessary.^  The  petition 
wherein  the  grounds  for  the  alimony  were  averred  and  it  was 
prayed,  was,  in  the  practice  of  the  ecelesiastical  courts,  temrad 
an  — 

§  490.  AUesatlon  of  Fhenltles.  —  The  principal  object  of  this 
allegation  was  to  set  forth  the  husband's  property  and  means  of 
paying  alimony,  in  a  form  to  call  out  his  personal  answer  on  oath, 
which  was  always  required.* 

"With  us.  —  The  allegation  of  faculties  has  been  sometimes  used 
in  this  country ;  it  is  always  proper ;  and,  if  the  libel  does  not 
set  out  the  faculties,  it  is  necessary.  Whether  or  not  the  answer 
to  it  must  be  on  oath  will  depend  on  the  practice  of  the  particu- 
lar State.  On  principle,  it  ought  to  be ;  since  it  always  was  and 
still  is  so  in  England,  and  since  the  disclosures  on  oath  are  par- 
ticularly adapted  to  facilitate  this  proceeding.  Where  it  is  on 
oath  here,  some  special  objection,  already  mentioned,^  to  the  pro- 
lixity of  the  ecclesiastical  pleadings  generally,  does  not  so  mucb 
apply  to  it.  On  a  question  of  permanent  alimony  in  Alabama, 
where  the  court  below  had,  on  motion  and  simple  petition,  while 
granting  the  prayer  of  the  wife  for  her  divorce,  referred  the  case 
to  a  master  to  inquire  and  report  concerning  the  estate  of  the 
husband,  and  he  had  appeared  before  the  master,  it  was  deemed 
to  be  too  late  to  disturb  the  proceedings.  Yet  it  was  observed, 
that  the  proper  course  would  have  been  to  file,  instead  of  the 

1  Bennett  r.  Southard,  85  Cal.  6S8.  Lewis  v.  Lewis,  S  Johns.  Ch.  519 ;  Osgood 

See  Bunch  v.  Banch,  20  Ind.  400.  v.  Osgood,  2  Paige,  621 ;  Bray  v.  Bray,  2 

s  McGee  v,  McGee,  10  Oa.  477, 4S0,  Halst.Ch.27. 
opinion  by  Nisbet,  J.    And  see  Roseberry         ^  Snover  o.  Snover,  2  Beasley,  261; 

V,  Roseberry,  17  Ga.  180;  Swearingen  v.  Paff  v.  Faff,  Hopkins,  584;  Neil  v,  Neil, 

Swearingen,  19  Ga.  265.  4  Hag.  £c.  278. 

<  LongfeUow  v.  Longfellow,  Clarice,         *  Ante,  {  228,  447 ;  Coote  Ec  Fract. 

844.    And  see  Mix  v.  Mix,  1  Johns.  Ch.  889. 
106;  Cnlyer  v.  Calyer,  8  B.  Monr.  128;         «  Ante,  |  828, 824. 
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simple  petition,  an  allegation  of  faculties.  ^^The  allegation, 
said  Ormond,  J.,  ^*  is  made  whilst  the  suit  is  in  progress,  for  ali- 
mony pending  the  suit,  or  after  the  decree  is  pronounced,  for  a 
permanent  allowance."  In  the  present  case,  "  it  would  certainly 
have  been  more  regular  for  the  wife,  after  the  decree  was  passed, 
to  have  filed  her  petition  setting  forth  the  estate  of  her  late  hus- 
band, and  his  answer  thereto  would  in  all  probability  have  dis- 
pensed with  the  necessity  of  a  reference."  *  And  in  a  New  York 
case.  Chancellor  Walworth  observed :  "  If  a  proper  allegation  of 
faculties  was  filed  with  the  master,  and  the  answer  of  the  hus- 
band taken  to  the  same,  as  should  have  been  done  before  pro- 
ceeding with  the  reference  to  ascertain  the  proper  amount  of 
alimony,"  &c. ;  thus  recognizing  fully  the  same  practice.'  And 
that  such  is  the  true  practice,  which  ought  to  be  pursued  in  all 
our  courts,  there  is  little  room  for  doubt. 

Bnglleh  Divorce  Court  —  (Petitioa  for  Alimony).  —  The  allega- 
tion of  faculties  is,  in  the  English  Divorce  Court,  termed  a  ^*  Pe- 
tition for  Alimony."  The  form  of  it  is  settled  by  the  same 
authority  and  for  the  same  reasons  as  the  Petition  for  Divorce, 
already  given.^  And  for  the  reasons  before  assigned,^  it  is  be- 
lieved to  be  as  nearly  adapted  to  use  in  all  our  States,  wherein 
the  practice  varies,  as  any  general  form  which  could  be  prepared 
for  this  place.     It  is :  — 

To  the  Bight  Honorable  the  President  of  the  Prohate,  Divorce,  and  Admiralty 

Division  of  the  High  Court  of  Justice. 

A,  B.  against  C.  B.  and  R,  S. 

The  day  of  ,  18    . 

The  Petition  of  C  B.  the  lawful  wife  ot  A.  B,y  showeth,  — 

1.  That  the  said  A.  B.  does  now  carry  on  and  has  for  many  years  past 

carried  on  the  business  of  a  at  ,  and  from  such  business 

he  derives  the  net  annual  income  of  £        :  * 

2.  That  the  said  A.  B,  ia  now  or  lately  was  possessed  of  or  entitled  to 

proprietary  shares  of  the  Railway  Company,  amounting  in  value 

to  £        ,  and  yielding  a  clear  annual  dividend  of  £ 
8.  That  the  said  A.  B.  is  possessed  of  certain  stock-in-trade  in  his  said 
business  of  a  of  the  value  of  £ 


1  Lovett  V.  Lovett.  11  Ala.  703,  771.  *  Ante>  {  324  a. 

s  Kendall  v,  KendaU,  1  Barb.  Ch.  610,  «  Ante,  §  324  6. 

612.    See  also  Wright  v.  Wright,  3  Texas,  •  See  ante,  $  462. 
168 ;  Litowich  v,  litowich,  19  Kan.  461. 
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[In  same  manner  state  particulars  of  any  other  property  which  the  husband  may 

possess."] 

Your  Petitioner  therefore  humbly  prays,  — 
That  your  Lordship  will  be  pleased  to  decree  her  such  sum  or  sums  of 
money  by  way  of  alimony  pendente  lite  [or  permanent  alimony]  as  to 
your  Lordship  shall  seem  meet.^ 

Descending  to  Partlonlara.  —  It  is  believed,  however,  that  this 
form  will  be  often  found  not  to  descend  sufficiently  into  the  par- 
ticulars, where  its  purpose  is  to  reach  the  conscience  of  the  hus- 
band through  an  answer  on  oath.  The  difficulty  is  obviated  in 
England  by  the  following  rule  of  court :  ^^  The  wife,  if  not  satis- 
fied with  the  husband's  answer,  may  object  to  the  same  as  insuf- 
ficient, and  apply  to  the  judge  ordinary  on  motion  to  order  him 
to  give  a  further  and  fuller  answer,  or  to  order  his  attendance 
on  the  hearing  of  the  petition  for  the  purpose  of  being  examined 
thereon." '  Moreover,  the  wife  may  subpoena  her  husband  and 
examine  him  as  a  witness  to  his  faculties.' 

§  491.    AUegiation  of  Fhoulties  as  to  Both  Kinds  of  Alimony.  —  By 

the  practice  of  the  Divorce  Court,  which,  so  far  as  the  writer  can 
discover,  follows  that  of  the  ecclesiastical,  there  are  not  oi-dina- 
rily  two  allegations  of  faculties,  one  for  temporary  alimony  and 
the  other  for  permanent ;  but,  if  the  faculties  have  been  duly 
established  on  the  former,  the  permanent  alimony  is  applied  for 
on  simple  motion.^  Yet  if  the  wife  relies  on  a  subsequent  in- 
crease of  faculties,  she  presents  her  petition  accordingly.'^  If  the 
husband  claims  a  diminution,  he  may  present  the  fact  by  affi- 
davit^ But  often  the  allowance  of  temporary  alimony  will  be 
made  without  a  sufficient  establishment  of  the  faculties  for  per- 
manent,' or  it  will  be  made  by  consent.^  The  needful  variations 
of  the  practice  to  meet  such  a  case  will  be  obvious. 

§  492.  Suit,  as  to  Divoroe,  ended.  —  We  have  seen  how  it  is,  in 
the  country  whence  we  derived  our  laws,  if  the  suit,  as  to  the 


1  Weekly  Notes   for   Oct.  16,  1880,         •  Hsk  v.  Fisk,  81  Law  J.  ir.  s.  liat. 

p.  486 ;  Browne  Dir.  Pract.  4th  ed.  690.  60. 

*  Rule  87 ;  Browne  Diy.  Pract  4th  ed«         ^  Da  vies  r.  Davies,  32  Law  J.  n.  B;  Mat. 
685.  162.    And  see  Browne  Dir.  Pract.  4th  ed. 

*  Anderson  v.  Anderson,  Law  Rep.  1  101.    And  see  Cox  v.  Cox,  3  Add.  Ec.  276, 
P.  &  M.  612;  Jennings  v.  Jennings,  Law  2  Eng.  Ec.  63L 

Rep.  1  P.  &  M.  36.  7  Ant«,  §  386. 

«  Roles  91,  190,  191 ;   Browne  Diy.         •  Pojnter  Mar.  &  Diy.  247. 
Pract  4th  ed.  636,  660. 
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diTorce,  passes  to  final  judgment  before  any  applicatioQ  is  mads 
for  alimony.^  With  us,  in  the  absence  of  any  statutory  provision 
for  such  a  case,  there  is  a  strong  tendency  to  hold  the  application 
to  be  now  too  late.^  Perhaps  this  view  of  the  question  is  not 
universal.^  Plainly  the  citation  to  the  defendant,  where  alimony 
is  to  be  awarded  before  the  litigation  terminates  as  to  the  divorce, 
need  not  mention  the  alimony;  since  it  is  an  incident  of  the 
divorce,  which  it  does  specify.*  But  if,,  at  a  future  time,  after 
a  final  decree  for  divorce  has  been  rendered,  the  question  of  ali- 
mony is  taken  up,  a  due  judicial  notice  should  be  served  on  the 
defendant.^  Tben^  in  principle,  why  should  a  delay  of  the  final 
step  —  a  step  which  could  with  no  propriety  be  taken  in  connec- 
tion with  the  divorce^  and  which  in  practice  commonly  is  not  — 
deprive  the  forbearing  woman  of  her  right?  And  hereto  is  to 
be  added  the  further  consideration^  that,  where  the  divorce  was 
from  bed  and  board,  the  right  is  derived  as  of  common  law  from 
England,  and  that  there  it  is  not  forfeited  by  the  delay .^  In 
some  of  our  States,  statutes  have  been  enacted  to  preserve  the 
wife's  rights  in  such  a  case  J  In  the  former  Coart  of  Chaucery, 
in  New  York,  the  deeree  commonly  reserved  to  the  wife,  in 
suitable  cases,  the  right  to  go  before  a  master  and  got  his  report 
as  to  the  proper  allowance  for  alimony ;  and,  observed  Chan- 
cellor Walworth,  it  ^^  might  direct  the  payment  of  the  amount 
which  should  be  reported  by  the  master,  upon  the  coming  in  and 
confirmation  of  his  report."  ^ 

§  498.  Petition  to  vary.  —  A  petition  to  increase  or  reduce  the 
alimony  already  awarded,^  must  sufficiently  show  the  facts  on 
which  the  application  rests,  or  it  will  not  be  successful*^ 

1  Ante,  §  4S8.  *  Ante,  §  881 ;  Sheafe  v.  Laighton,  86 

s  Henderson  v.  Henderson,  64  liaine,  N.  H.  240,  24a 

419  ;  Kamp  v.  Kamp,  60  N.  Y.  212.    And  «  McEwen  v,  McBwen,  26  Iowa,  875. 

see  Wilde  v.  WUde,  86  Iowa,  819;  Cook  •  CoTeU  v.  Covell,  Law  Rep.  2  P.  & 

V.  Cook,  1  Barb.  Ch.  689,  644 ;  Lawson  v.  M.  411. 

Shotwell,  27  Missis.  630 ;  Winstone  v.  •  Ante,  |  488.    And  see  Vol.  L  S  86. 

Winstone,  2  Swab.  A  T.  246;  ShotweU  7  Mass.  Gen.  SUts.  a  107,  t  4& 

V.  ShotweU,  Sm.  &  M.  Ch.  61 ;  Forrest  v.  *  Cooledge  v.  CooUdge,  1  Barb.  Ch.  77. 

Forrest,  8  Bosw.  661;  Bowman  v.  Wmthing-  *  Ante,  §  489. 

ton,  24  Ark.  622  ;  Bankston  ».  Bankston,  ^^  Saunders  v.  Saunders,  1  Swab.  &  T. 

27  Missis.  692.    See  poet,  i  497.  72, 78;  Shiilej  o.  Waidxop»  1  Swab.  A  T. 

817. 
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§495 


II.    The  JEMdence  ob  to  Alimony. 

§  494.  Busbaaa^s  Swom  Answer. —- Where  the  English  practice 
prevails^  the  hu&band  will  be  compelled  to  answer  the  wife's  alle- 
gation of  faculties  on  oatb^  or  submit  to  what  will  leave  it  for  hi^ 
interest  to  have  done  so.^  And  if  hia  answer  is  not  suiSoiently 
minute  or  full,  the  court  will  require  it  to  be  i^eformed.^  The 
wife  is  not  obliged  to  accept  it,  she  may  produce  further  tes- 
timony if  she  pleases ;  but  in  most  cases  she  does  accept  it,  and 
it»  therefore,  settles  the  question  as  to  the  faculties.^  It  is  con- 
strued most  strongly  against  the  husband,^  and  he  ia  presumed  to 
have  made  all  needful  deductions  in  his  own  favor.^ 

§  495.  Refening^  Qr  np^  the  Question. — We  have  seen  that,  in  the 
former  chancery  practice  in  New  York,  the  question  of  alimony 
was  commonly  referred  to  a  master.^  Aided  by  the  allegation  of 
faculties,  the  husband's  answer  thereto,  the  other  facta  appearing 
in  the  case,  and  the  testimony  of  witnesses  before  him,  he  made 
his  report  for  the  confirmation  of  the  court.^  Still,  this  course 
was  never  necessary ;  but,  if  both  parties  requested  the  court  to 
determine  the  question  upon  the  facts  appearing  before  it,^  or  if 
they  did  so  appear,^  it  would  proceed  without  the  reference,  to  the 
decree.  In  New  Jersey,  the  chancellor  observed,  on  ordering 
alimony  penderUe  lite :  ^^  I  deem  it  unnecessary  to  i*eTer  the  mat^ 
ter  to  a  master.  That  course  may  be  taken»  but  I  have  never 
adopted  it."  ^^  Where,  in  another  case,  the  question  was  of  per* 
manent  alimony,  he  said ;  ^^  There  is  no  need  of  referring  this 
matter  to  a  master,  as  I  have  all  the  evidence  before  me  which 
would  enable  the  master  to  determine  the  amount  proper  to  be 
allowed."  ^^    And  the  New  Jersey  practice  seems  to  be,  to  refer  a 


^  Ante,  S  490;  Snowden  v.  Snowden, 
Law  Rep.  2  P.  A  M.  200 ;  Mumby  », 
MiUDby,  Law  Bep.  1  P.  6  M.  701 ;  Con- 
8Uble  p.  CoDBtabH  I^w  Rep.  2  F.  & 
M.  17. 

>  Nokes  V.  Noket,  8  Swab.  &  T.  529 ; 
WUliama  v.  WiUiami,  Law  Bep.  1  P.  & 
K.d7a 

*  Briflco  V.  Briaco,  2  Hag.  Cod.  190; 
Higgs  V.  Higga,  S  Hag.  Ec.  472 ;  Durant  v. 
Doraiit,  1  Hivg.  Be.  62a 

*  BoblDBon  V.  BQbiiMon»  2  Lee,  699^ 
694. 


«  Bees  V.  Bees,  8  Phillim.  387,  891. 

•  Ante,!  490. 

^  And  see  Mulock  v.  Molock,  1  Edw. 
Oh.  14.  Sometimes  there  was  a  refer- 
ence to  the  master,  eren  as  to  temporary 
alimony.  Qerard  v.  Qerard,  2  Barb.  Cli. 
78.  See  also  Forrest  o.  Forrest^  6  Doer, 
102. 

s  Peckford  V.  Peckford,  1  Paige,  274. 

^  Barrere  v.  Barrere,  4  Johns.  Ch.  187. 

^  Amos  V.  Amos,  3  Green  Ch.  171, 172. 

11  SnoYer  i:.  Snorer,  2  Stock.  261, 262. 
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question  of  permanent  alimony  to  a  master,  or  not,  according  to 
the  circumstances.^  Likewise  in  Upper  Canada,  where  the  hear- 
ing is  in  equity,  the  reference  will  not  be  ordered  when  the 
coui*t,  by  passing  itself  upon  the  question  in  the  first  instance, 
can  save  expense  to  suitors.  And  the  observation  was  made, 
that  in  the  English  Ecclesiastical  Court  this  work  is  done  by  the 
court  itself.^  In  some  of  our  States,  the  reference,  when  directed, 
is  to  a  commissioner  or  referee  of  the  court.^ 

§  496.  Maniage  and  Facilities.  —  That  both  the  alleged  mar- 
riage^ and  faculties^  must  be  admitted  or  proved  before  there 
can  be  alimony  we  have  already  seen.  The  proof  of  the  facul- 
ties, when  not  confessed,^  requires  no  special  explanation.^  In 
North  Carolina,  it  was  held  to  be  sufficient  for  temporary  ali- 
mony, that  the  wife  simply  attached  her  own  affidavit  to  her 
petition  asking  it,  and  setting  forth  her  husband's  faculties.^ 
Such  is  not  the  practice  elsewhere.  In  this  State  also,  it  seems, 
such  alimony  may  be  awarded  in  advance  of  any  evidence  or 
admission  of  the  marriage.^ 

III.    The  Practice  in  making  and  er^ordng  the  Decree. 

§  497.  Stage  of  Canae.  —  We  have  already  seen  at  what  stage 
of  the  cause,  or  whether  after  its  termination,  permanent  alimony 
may  be  applied  for  and  ordered.'^  *'  The  complaint  is  made,"  said 
Appleton,  C.  J.,  in  a  Maine  case,  **  that  alimony  was  allowed  at 
a  term  subsequent  to  that  in  which  the  divorce  was  decreed. 
But  to  that  there  can  be  no  valid  objection.     The  motion  for  pei^- 

1  MUler  V.  MUler,  Sazton,  886 ;  Rich-  Odom  v.  Odom,  86  Ga.  286 ;  Phillips  v. 

mond  V.  RichmoDd,  1  Green  Ch.  90 ;  Braj  Phillips.  4  Swab.  &  T.  120 ;  Forrest  v.  For* 

V.  Bray,  2  Halst.  Ch.  27.  rest,  8  Bosw.  640. 

>  Soules  V.  Soules,  3  Grant,  U.  C.  Ch.         >  Gaylord  v.  Gaylord,  4  Jones  £q.  74. 
113, 121.  *  Schonwald  v.  Schonwald,  Phillips^ 

*  And  see  Forrest  v,  Forrest,  8  Bosw.  N.  C.  £q.  216. 

640 ;    Forrest  r.  Forrest,  3  Bosw.  661 ;  »  Ante,  S  488,  402.    For  other  cases, 

Forrest  v.  Forrest,  26  N.  Y.  601 ;  Shaw  0.  see  Forrest  v.  Forrest,  8  Bosw.  661 ;  Rea- 

Shaw,  0  Mich.  164.  ris  v.  Reavis,  1  Scam.  242 ;  Shotwell  v. 

«  Mitchell  V.  Mitchell,  1  Spinks,  102;  Shotwell,  2  Sm.  &  M.  Ch.  61;  Qoss  l\ 

Roseberry  v.  Roseberry,  17  Ga.  139.    And  Goss,  29  Ga.  109 ;  Bankston  v.  Bankston, 

see  Kline  v.  Kline,  1  Philad.  383,  bottom  27  Missis.  692;  Pinckard  v.  Pinckard,  23 

paging;  Farwell  v.  Far  well,  31  Maine,  Ga.  286;  Fletcher  v.  Henley,  13  La.  An. 

691 ;  Schmidt  v.  Schmidt,  26  Misso.  236.  160 ;   Slocum  v.  Slocum,  2  Philad.  217, 

ft  Wright  v.  Wright,  3  Texas,  168.  bottom  paging;   Dwelly   o.  Dwelly,  46 

•  Ante,  §  494.  Maine,  377 ;  Shaw  r.  Shaw,  9  Mich.  164. 
7  Stuart  o.  Stuart,  123  Mast.  370; 
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manent  alimony  is  not  to  be  made  until  after  a  decree  of  judicial 
separation.  The  proceedings  were  not  necessarily  concluded 
because  the  divorce  was  decreed."  ^  And  it  would  generally  be 
inconvenient,  and,  it  is  believed,  incorrect  to  try  the  distinct 
issues  of  the  guilt  of  the  husband,  and  of  the  amount  of  alimony 
which  he  should  pay  to  the  wife,  at  one  time  and  before  one  jury, 
or  before  the  court.  Nor,  so  far  as  the  author  has  been  able  to 
observe,  does  such  a  practice  prevail  to  any  great  extent  in  our 
States.    Various  — 

Questloiui  of  Fraotloe,  —  in  making  the  decree,  have  already 
been  considered,  in  other  connections.  A  reference  to  a  few 
cases  will  suffice  in  this  place.'    As  to  — 

§  498.  How  Alimony  Decree  enforoed.  —  This  question  depends 
on  the  somewhat  varying  nature  of  the  decree  under  the  differing 
statutes  of  the  States,  the  particular  constitution  of  the  tribunal, 
the  terms  of  statutes  providing  for  its  ei^forcement,  and  the  prac- 
tice special  to  the  individual  court.     Thus,  — 

Ecclesiastical  Practice.  —  The  strong  arm  of  the  ecclesiastical 
courts  was,  by  the  unwritten  law,  excommunication.^  A  hus- 
band who  would  not  pay  the  alimony  decreed  was  excommuni- 
cated.* But  in  1818,  parliament,  by  53  Geo.  8,  c.  127,  forbade 
excommunication  for  civil  purposes ;  and  provided,  instead,  that 
the  person  in  contempt  for  disobeying  an  order  or  otherwise 
should  be  certified  to  the  Court  of  Chancery,  and  from  the  latter 
tribunal  the  writ  de  eontumace  capiendo  should  issue  for  his 
imprisonment.^ 

English  Divorce  Court  —  The  Divorce  Court  in  England  enforces 
its  own  orders,  ^^in  the  same  or  like  manner,"  says  the  Divorce 
Act,  ^^  as  the  judgments,  orders,  and  decrees  of  the  High  Court 
of  Chancery  may  be  now  enforced  and  put  in  execution."  ^ 

"With  Tu.  —  Excommunication,  as  a  civil  remedy,  is  unknown  in 
our  country ;  and  the  English  statutes,  applicable  to  the  enforce- 


1  Prescott  V.  Preecott,  60  Maine,  146,  ley,  46  Ind.  67 ;  Wardlaw  v,  Wardlaw,  89 

161.  Ga.  68. 

*  Ifert  p.  Ifert,  20  Ind.  478;  Taylor  v.  *  See  Shelf.  Mar.  &  Div.  494  et  leq. 

Taylor,  26  Oliio  State,  71 ;  Galinger  v.  «  2  Bum  Ec  Law,  606. 

Galinger,  4  Lans.  478,  61  Barb.  81 ;  Tay-  ^  Hamerton  v,  Hamerton,  1  Hag.  Ec 

lor  V,  Gladwin,  40  Mich.  282 ;  Hoffman  v.  23,  8  Eng.  Ec.  17 ;  GreenhiU  v.  GreenhiU, 

Hoffman,  66  Barb.  269;  Merrick  v.  Mer-  1  Curt  Ec.  462,  6  Eng.  Ec.  376. 

rick,  6  Miflso.  Ap.  123 ;  Bradley  v  Brad-  8  20  &  21  Vict.  c.  86,  |  62 ;  Ex  parte 

Holden,  13  C.  B.  v.  s.  641. 
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ment  of  alimony,  are  of  dates  too  reeent  to  be  oommon  law  in  our 
eoorts.  Therefore  obedience  to  our  decree  can  be  compelled  only 
under  statutes  enacted  for  the  purpose,  or  tlirough  the  operation 
of  principles  of  civil  procedure  not  special  to  divorce  causes.  Not 
descending  into  nice  questions,  as  to  which  the  course  in  our  sev- 
eral States  will  differ,  we  have  — 

Commitment  for  Contempt.  —  In  most  of  our  States,  and  under 
the  present  English  practice,  a  husband  who  will  not  obey  the 
order  of  the  court  to  pay  alimony,  especially,  but  not  exclusively, 
temporary,  and  suit-money,  may  be  committed  as  for  contempt.^ 
This  practice  is  variously  modified,  particularly  as  to  permanent 
alimony,  in  our  different  States.' 

Sequestration  —  is,  by  some  courts,  in  some  circumstances,  re- 
sorted to.^ 

Banoution. — In  some  courts,  an  execntion,  or  series  of  execu- 
tions, may  be  issued  for  Jbhe  alimony  ordered,  whether  temporary 
or  permanent.^ 

1  Gerard  v.  Gerard,  2  Barb.  Ch.  78;  Greenhill^l  Curt  £c.4e2, 6  Bug.  £c.  376; 

Wardr.  Ward,  1  Swab.  &  T.4S4;  Alex-  Ford  v.  Ford,  10  Abb.  Pr.  k.  a.  74,  41 

ander  v.  Alexander,  2  Swab.  A  T.  886;  How.  Pr.  169;  LanBing  v.  Lansing,  41 

Bremner  v.  Bremner,  8  Swab.  A  T.  378;  How.  Pr.  248;  Carlton  v.  Carlton,  44  Ga. 

NicholU  V.  NicbolU,  2  Swab.  &  T.  637 ;  216 ;  Wightman  v.  Wlgbtman,  46  111.  167. 

Holland  v,  Holland,  4  Swab,  it  T.  78 ;  Dick-  For  a  pretty  full  and  clear  exposition  of 

ens  V.  Dickens,  2  Swab.  &  T.  621 ;  Pearson  the  procedure  bj  contempt*  see  Petrie  o. 

V.  Pearson,  2  Swab.  &  T.  646 ;  Parr  v.  Parr,  People,  40  111.  834. 

4  Swab.  A  T.  229;  Watts  v.  Watts,  4  >  Errissman  v.  Errissman,  26  HI.  136; 

Swab.  &  T.  274 ;    OToyee's  Appeal,  18  Steller  v.  SteUer,  26  Mich.  169 ;  O'Halejr 

Smith,  Pa.  143;  Grimm  v.  Grimm,  1  E.  v.  (VHaley,    31  Texas,    602;  Hainea  n. 

D.  Smith,  190;   Ormsby  v.  Ormsby,  1  'Haines,  36  Mich.  138;  Blake  v.  People,  80 

Fhilad.  678,  bottom  paging;  Ex  parte  111.  11;  Lansing  v.  Lansfaig,  4  Lans.  377, 

Perkins,  18  Cal.  60;  DweUy  v.  Dwelly,  41  How.  Pr.  248;  Galland  v.  Gallant, 

46  Maine,  377 ;  Phickard  v.  Pinckard,  23  44  Cal.  476  ;  North  v.  North,  39  Mich. 

Ga.    286;     Strobridge     v,     Strobridge,  67. 

21  Hun,  288;  Pritehard  ol  Pritchard,  4  '  Clinton  v.  CHnton,  Law  Rep.  1  P.  A 

Abb.  N.  Cas.  298;  Haines  v.  Haines,  36  M.216;  Dent  «.  Dent»Law  Bep.  1  P.  A 

Mich.  138 ;  Waldron  v,  Waldron,  6  Smith  M.  366 ;  Sansom  «.  Sansom,  4  P.  D.  69 ; 

Pa.  281 ;  Wood  v.  Wood,  Phillips,  N.  C.  Forrest  v.  Forrest,  9  Bosw.  686;  Munt  ». 

638 ;  In  re  Bissell,  40  Blich.  63 ;  Buck  v.  Munt,  2  Swab.  &  T.  661. 

Buck,  60  m.  106;  Brown  v.  Brown,  22  ^  Fletcher  v.  Henley,  13  La.  An.  160; 

Mich.  299;  Blake  r.  Blake,  80  111.  623;  Schmidt    r.    Schmidt,   26    Misso.    236; 

Russell  V.  Russell,  69  Mame.  336;  An-  Sheaf e  v.  Sheaf e,  86  N.  H.  166;  Sheaf e  v. 

diews  r.  Andrews,  69  BI.  609 ;  (yCalla-  Laighton,  36  N.  H.  240 ;  Piatt  v.  Piatt,  9 

ghan  r.  O'Callaghan,  69  HL  662 ;  Thomas  Ohio,  37;  Otin  v.  Hungerford.  10  Ohio, 

r.  Thomas,  2  Swab.  A  T.  64 ;  Davies  v.  268 ;  Orrok  v.  Orrok,  1  Mass.  341 ;  French 

Daries,  2  Swab.  A  T.  437;  Hepworth  v.  French,  4  Mass.  687;  Howard  p.  Howard, 

V.  Hepworth,  2  Swab.  A  T.  414 ;  Busby  v.  16  Mass.  196 ;  Chase  v.  Chase,  106  Mass. 

Busby,  2  Swab.  A  T.  383 ;  Purcell  v.  Pup.  386 ;  Taylor  r.  Gladwin,  40  Biich.  232. 
ceU,  4  Hen.  A  Munf.  607;  Greenhill  v. 
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Taking  mwj  PririlecM  la  tbm  C«im«  —  is  aometimea  resorted  to 
for  enforcing  payment.^ 

§  499;  Suit  on  Deoree  —  (Debt  —  0oire  Facias  —  Bill  in  Equity). 
—  Some  courts  will  sustain  an  action  of  debt,'  others  scire  faeiasy^ 
on  a  judgment  for  alimony.  And  we  have  seen,  that,  in  the  Su- 
preme Court  of  the  United  States,  a  bill  in  equity  was  held  to  be 
well  brought^  .  But  these  questions  depend  much  upon  the  condi* 
tion  and  terms  of  the  particular  decree,^  whether  the  court  is  of 
equity  or  law,  and  probably  some  other  things.  The  doctrine  ia 
believed  to  be  general,  that  an  action  at  law  will  not  lie  for 
money  decreed  in  a  court  of  equity.^  And  in  New  Jersey,  on  a 
suit  at  law  to  recover  alimony  and  costs  awarded  by  the  New 
York  equity  court,  this  form  of  proceeding  was  held  to  be  unau- 
thorized,  both  for  the  reason  just  stated,  and  because,  in  the 
nature  of  the  alimony  decree,  it  cannot  be  enforced  in  this  way. 
Said  Hornblower,  C.  J. :  ^^  Suppose  a  decree  for  alimony,  and 
afterwards  the  wife  should  return  to  the  husband  and  be  reeon* 
ciled ;  or  should  so  badly  conduct  herself  as  to  entitle  the  hu»* 
band,  in  equity,  to  be  relieved  from  the  decree  ?  Or,  a  change 
in  his  circumstances,  from  competency  or  wealth  to  embarrass- 
ment and  poverty,  under  providential  dispensations,  that  would 
induce  the  cnancellor  to  lessen  the  amount  of  alimony  ?  What 
could  a  court  of  law  do  in  such  case  ?  We  could  only  give  judg- 
ment and  execution  for  the  whole  amount."  <^  Further  as  to 
which,  — 

§  500.  Arreais  of  AUmony  -<-  (Dadiiotiona).  —  We  have  seen, 
that  arrears  of  alimony  will  not  ordinarily  be  enforced  beyond  a 
year,  and  there  are  always  liable  to  be  deductions.^  The  usual 
course  is  to  apply  to  the  court  in  which  the  decree  was  rendered. 


^  McClnng  9.  Mcanng,  40  Midi.  496 ; 
Walker  0.  Walker,  20  Hun,  400 ;  McCrea 
9.  McCrea,  68  How.  iV.  220;  Walker  v. 
Walker,  69  How.  Pr.  476;  Peel  v.  Peel, 
60  Iowa,  621 ;  Latham  v.  Latham,  2  Swab. 
&  T.  299;  Bird  v.  Bird,  1  Lee,  672,  6 
£ng.  £c.  466;  Caeca  v.  Caeon,  16  Ga. 
406. 

<  CUrk  VL  CUrk,  9  Watts  A  S.  8& 

*  Hewitt  9.  Hewitt^  1  Bland,  101 ;  Moiw 
toB  V.  Morton,  4  Ciuh.  61S ;  Cbeetnut  v. 
Cheetnut,  77  HI.  S46;  MeCtacken  «. 
Swartz,  6  Oregon,  02. 

«  Ante,  S  208;  Barber  v.  Barber,  21 


How.  TJ.  &  682, 690,  691.  But  see  Barber 
V.  Barber.  1  Chand.  280 ;  Carej  1^.  Carey,  % 
Daly,  424 ;  Ptokins  r.  Perkins,  16  Mich. 
162. 

*  Cbestmit  v.  Chestnut,  supra. 

•  Hugh  91  HIggs,  8  Wheat  697.  At 
to  Massachusetts,  see  Newcomb  v.  New- 
comb,  12  Gray,  28 ;  Chase  v.  Chase,  106 
Mass.  886 ;  Allen  v.  Allen,  100  Mass.  873 ; 
Slada  v.  Slade,  106  Mass.  499;  Chase  n. 
Ingalls,  97  Mass.  624. 

T  Van  Buskirk  v.  Mulock,  8  Hanison, 
184, 198, 194. 
»  Ante,  i  434. 
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for  such  process  as  the  nature  of  the  case,  the  terms  of  the  decree, 
the  particular  constitution  of  the  tribunal,  and  sometimes  the  stat- 
utes, may  require.^  The  application  is  made  in  the  original  suit. 
Consequently  it  need  not  be  commenced  or  carfied  on  in  the  for- 
mal manner  which  the  laws  provide  for  original  proceedings.- 
In  circumstances  wherein  this  summary  course  cannot  be  taken, 
by  reason  of  the  decree  being  foreign,  or  the  like,  the  question  is 
attended  with  considerable  embarrassment ;  but  it  is  not  thought 
best  to  discuss  it  further  here. 

IV.   Security^  and  the  like^for  the  Payment  of  Alimony. 

§  501.  Lieii  on  Real  Bstate.  —  In  some  of  the  States,  the  decree 
for  alimony  is,  or  may  be  made,  a  lien  on  the  real  estate  of  the 
husband.^ 

Attaohmenta,  fto.  —  In  other  States,  there  are  processes  by 
which  the  husband's  property  can  be  otherwise  appropriated  to 
the  payment  of  the  alimony.^    And  — 

CompeUing  Security.  —  In  some,  perhaps  most,  of  the  States,  the 
court  can  require  the  husband  to  give  security  for  the  payment 
of  the  alimony.^  A  bond  for  alimony  has  been  adjudged  not 
assignable ;  ^  or,  without  permission  from  the  court  ordering  it, 
suable  in  any  other.^ 

ConTeyances  in  Fraud  of  "^ife.  —  Where  the  husband  has  con- 
veyed any  property  in  fraud  of  the  wife's  claims,  they  may  on 
proper  steps,  varying  with  the  circumstances,  be  asserted  and 
made  effectual.® 

1  Hewitt  V.  Hewitt,  1  Bland,  101 ;  AUen  ley,  7  Md.  587  ;   Frakes    v.  Brown,  2 

V.  AUen,  100  Mass.  873.  Blackf .  295 ;  Fair  p.  Buckner,  32  Ind. 

*  Lyon  V.Lyon,  21  Conn.  186.    And  882;  Daniels  v.  Lindley,  supra;   Ains- 
see  Bauman  v.  Bauman,  18  Ark.  820;  worth  v.  Ainsworth,  87  Ga.  827. 
Newcomb  v.  Newcomb,  12  Gray,  28.  *  Prather  v.  Prather,  4  Des.  83 ;  Har- 

*  Olin  V.  Hungerford,  10  Ohio,  268;  per  v,  Booker,  52  HI.  870;  Reiffenstein  v. 
Frakes  v.  Brown,  2  Blackf.  205 ;  Hamlin  Hooper,  36  U.  C.  Q.  B.  205.  See  Bioe  v. 
V.  Bevans,  7  Ohio,  1st  pt.  161 ;  Wight-  Bice,  18  Ind.  562 ;  Burnett  v.  Paine,  62 
man  v.  Wightman,  45  IlL  167 ;  Tolerton  Maine,  122. 

V.  Williard,  30  Ohio  State,  579;  Holmes  «  ReifFenstehi  v.  Hooper,  supra. 

V.  Holmes,  2  Stew.  Ch.  9 ;  Blankenship  v.  7  Guenther  v.  Jacobs,  44  Wis.  854. 

Blankenship,  19  Kan.  159 ;  Harshberger  *  Ajite,  |  453 ;  Wetmore  v.  Wetmore, 

V.  Harshberger,  26  Iowa,  508 ;  Daniels  v.  5  Oregon,  469 ;  Draper  v.  Draper,  68  lU. 

Lindley,  44  Iowa,  567.  17;   Damon  v.  Damon,  28   Wis.  510; 

«  See  Guideiy  v.  Guidery,  2  Mart.  La.  Odom  v,  Odom,  36  Ga.  286 ;  Morrison  v. 

182 ;  Anonymous,  1  Hay w.  847 ;  Spiller  Morrison,  49  N.  H.  69.    See  Goodrich  v. 

9.  Spiller,  1  Hayw.  482 ;  Feigley  v.  Feig-  Goodrich,  44  Ala.  670. 

428 


CHAP.  XXXn.]  PBOCEDUBE  IN  ALIMONY.  §  508 

§  502.    The  BiQunetion :  — 

Protectioa  to  iT^ife's  Property.  —  Where,  in  South  Carolina,  in  a 
case  not  of  divorce,  a  husband  had  declared  his  intention  to  aban- 
don bis  wife,  and  carry  off  the  proceeds  of  so  much  of  her  prop- 
erty as  he  could  dispose  of,  the  court,  by  injunction,  compelled 
him  to  make  a  settlement  of  it  to  the  use  of  himself  and  her.^ 
And  — 

In  Aid  of  Alimony.  —  In  various  circumstances,  the  injunction 
may  be  made  an  arm  of  the  divorce  suit,  in  aid  of  the  wife's 
claim  to  alimony.     Thus,  — 

Restrain  Husband  from  oonvejring.  —  In  Maryland,  on  a  wife's 
bill  for  divorce  and  alimony,  to  which  the  husband  did  not  appear, 
she  was  permitted  to  show  that  he  was  entitled  to  certain  lease- 
hold property,  which  she  feared  he  would  convey  away,  and  so 
render  valueless  any  decree  which  she  might  obtain  for  alimony. 
The  court  enjoined  him.'  And  so,  in  Indiana,  the  court  deemed, 
that,  pending  a  wife's  bill  for  divorce,  it  may  make  an  order 
restraining  the  husband  from  conveying  away  his  property  during 
such  pendency;  but  this  will  not  affect  purchasers  bona  fide  ob- 
taining, on  good  consideration,  title  of  him  without  notice  of  the 
order .^  The  final  decree  for  alimony,  it  has  been  held  in  Illi- 
nois, ought  not  to  include  a  perpetual  injunction  against  the  hus- 
band's selling  his  property,  and  imprisonment  till  he  gives 
security  for  the  payment  of  the  alimony ;  but,  instead  of  this,  it 
should  make  the  alimony  a  lien  on  the  realty,  to  be  secured  by 
mortgage,  and  a  sale  should  be  enjoined  until  the  mortgage  is 
completed.*  And  on  the  filing  of  a  bill  for  divorce,  the  court 
will,  on  application,  enjoin  the  husband  against  disposing  of  his 
property  during  its  pendency .«    But,  — 

§  503.  On  what  AUegationa.  —  According  to  an  Alabama  decision 
a  simple  allegation  by  the  wife  that  she  fears  the  husband  will  con- 
vey away  his  property  is  not  alone  sufficient  for  the  injunction. 
She  must  show  grounds  for  fear.  In  the  words  of  Goldthwaite, 
J.,  she  should  allege  ^^  the  facts  which  gave  rise  to  these  fears,  in 

^  Greenland   o.    Brown,  1   Dm.  196.         *  Errissman  v,  Erriasman,  26  Ul.  ISd 

But  see  Parsons  v.  Parsons,  9  N.  H.  809,  See,  as  to  New  Hampshire.  Sheafe  v, 

as  to  the  question  under  the  restricted  Sheafe,  36  N.  H.  166 ;  Sheafe  v.  Laighton, 

equitj  jurisdiction  of  the  New  Hampshire  86  N.  H.  240.     And  compare  with  Toler- 

oourt.  ton  v.  Williard,  80  Ohio  State,  679. 

*  Bicketts  v.  Bidcetts,  4  6iU.  106.  *  Bergen  v.  Bergen,  22  Bl.  187 ;  and 

•  IMces  V,  Brown,  8  Blackf .  296.  tee  Yanzant  v.  Yanzant,  28  BL  686. 
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order  that  the  chancellor  might  see  there  was  some  ground  for 
them.  But  [in  the  case  before  the  court]  she  does  not  even  re- 
fer them  to  the  conduct  of  the  d^efendaat,  which  forms  the  grava- 
men of  her  bill"  ^ 

§  504.  Fonn  of  lajnnotion.  —  It  was  held  by  Chancellor  Wal- 
worth in  New  Yoik,  that,  though  the  injunction  in  these  cases  is 
permissible,  it  should  not  forbid  the  husband's  using  the  property 
£or  the  necessary  support  of  himself  and  children,  or  working  with 
his  tools  of  trade,  or  carrying  on  his  ordinary  business.  More- 
over, it  should  not  issue  where  the  bill  would  be  bad  on  demurrer.^ 
Aifd  — 

Otber  Qnastlons.  —  There  were  some  other  questions  of  practice, 
as  to  this,  passed  upon  by  the  now  extinct  Court  of  Chancery  of 
New  York.* 

In  Oenond.  —  This  learned  chancellor  once  observed  :  **  The 
injunction,  receiver^  and  ne  exeat  may  all  properly  be  made  use 
of  to  aid  the  court  in  doing  justice  between  the  parties.  The 
husband,  who  is  guilty  of  adultery,  voluntarily  subjects  himself 
and  his  property  to  the  jurisdiction  of  this  court,  so  far  as  to  en- 
able the  chancellor  to  order  his  property  to  be  applied  to  the  sup- 
port of  his  family  during  the  litigation  and  afterwards."  ^  In 
some  other  States,  there  are  also  decisions  sustaining  these  just 
views  respecting  the  injunction.^ 

In  Common-Uw  CotoiB.  —  The  injunction,  it  should  be  borne  in 
mind,  is  not  a  common-law  prooess,  it  is  peculiar  to  equity  iai- 
bunals.  Therefore  it  would  not  be  competent  to  a  common-law 
eourt,  unless  authorized  by  statute.  The  statute,  to  g^ve  the 
power,  need  not  be  in  direct  terms ;  for  instance,  if  in  general 
language  a  common-law  court  were  permitted  to  grant  divorces 
and  to  employ  equity  processes  therein,  it  could  undoubtedly 
resort  to  the  injunction. 

§  606.    The  Writ  of  Ne  Exeat :  — 

In  Oentfral.  —  The  writ  of  ne  exeat  regno  is  becoming  of  slight 
importance  by  reason  of  statutes  which  render  it  unnecessary. 

>  NorriB  o.  Norris,  27  Ala.  510,  520.  *  Kirby  v.  Kirbj,  supra,  p.  202. 

And  see  Johnton  v,  Johnson,  69  Oa.  618.  <  Wilton  v.  Wilson,  1  Des.  219;  Gil- 

*  Rose  V.  Rose,  11  Paige,  166.  move  r.  Gllmore,  5  Jones  £q.  2S4 ;  Wil- 

*  Laurie  v.  Laurie,  9  Paige,  234;  Kiiv  ton  v.  Wilson,  Wright,  1^;  Questel  «. 
by  V.  Kirby,  1  Paige,  261 ;  Vincent  v,  Questel,  Wright,  492 ;  Fishli  t\  Fislfti,  2 
Parker,  7  Paige,  65;  Sinimom  v.  Sim-  Litt887;  Qoodrich  v.  Goodrich,  44  Ala. 
mons,  2  Rob.  N.  Y.  712.  670. 
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Still  it  is  in  some  degree  adapted  to  the  enforcement  of  alimony 
claims.  Shelford,  in  his  work  on  Marriage  and  Divorce,^  states 
the  English  law  of  this  subject  as  follows  :  — 

Boglish  Practioe.  — "  After  a  decree  for  alimony  has  been  ob- 
tained in  the  ecclesiastical  court,  and  the  husband,  in  order  to 
evade  payment  is  going  out  of  the  kingdom,  the  Court  of  Chan- 
ceiy  will  exercise  jurisdiction  by  granting  the  writ  ne  exeat 
regno.^  The  interference  of  the  court  in  granting  that  writ  has 
arisen  from  the  peculiar  circumstance,  that  the  ecclesiastical 
court  cannot  compel  the  husband  to  find  bail ;  *  and,  if  the  hus- 
band makes  it  appear  that  he  does  not  intend  to  leave  the  king- 
dom, the  Court  of  Chancery  will  not  grant  the  writ,  although  he 
may  not  intend  to  pay  the  alimony  which  is  due  from  him.^  This 
and  the  case  of  an  account  seem  to  be  the  only  instances  in  which 
a  writ  ne  exeat  regno  will  be  granted  where  l&e  demand  is  not 
merely  equitable.^ 

§  506.  Contlnuftd.  —  **  It  is  clearly  settled  that  the  court  will 
grant  a  writ  ne  eoceat  regno  for  arrears  of  alimony  actuall)' 
due ; '  but  the  court  will  not  go  further,  for  neither  courts  of  law 
nor  courts  of  equity  are  entitled  to  judge  whether  a  woman  is 
entitled  to  alimony  or  not,  or  what  she  shall  ever  get.'  The 
court  will  grant  the  writ  ne  exeat  regno  for  a  gross  sum  actually 
due  on  a  sentence  obtained  in  the  ecclesiastical  court.^  But  be- 
fore a  decree  is  made  for  alimony  and  separation,  the  court  will 
not  interfere,  for  it  cannot  take  for  granted  that  there  will  be  a 
decree,  and  shut  up  the  husband  pending  the  suit  in  anticipation 
of  such  a  decree.^  The  writ  in  all  these  cases  must  be  marked  for 
the  sum  actually  due  ;  it  cannot  be  for  the  value  of  the  annuity 
given  for  alimony.^^  But  although  there  should  have  been  a  de* 
cree  for  alimony,  the  writ  will  not  issue  pending  an  appeal  by  the 
husband  against  the  sentence  allotting  alimony,  on  the  ground, 
that,  according  to  the  practioe  of  the  ecclesiastical  courts,  if  there 
is  an  appeal,  the  alimony  given  by  the  decree  is  not  understood 

1  -Shelf.  Mar.  &  Dir.  600,  001.  •  Read  v.  Read,  1  Cas.  Ch.  115 ;  2  Ch. 

<  Head  v.  Head,  3  Atk.  206 ;  Vander-  R.  19 ;  Ex  parte  Whitmore,  1  Dick.  143. 

gncht  V.  De  Blaqniere,  8  Sim.  815,  322 ;  7  Haffey  r.  Haffey,  14  Ves.  261;  see 

Peame  v.   Lisle,  Amb.  75 ;   Smithson's  Cock  p.  Ravie,  6  Ves.  288. 

Case,  2  Vent.  315.  >  Shaftoe  v.  Shaftoe,  7  Ves.  172. 

*  Pearne  v.  Lisle,  Amb.  76.  *  Ibid. 

«  8  Sim.  322.  »  Dawson  o.  Dawson,  7  Ves.  173. 

*  Anonymous,  2  Atk.  210 ;  Howden  v. 
Rogers,  1  Ves.  &  B.  129. 
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to  be  due.^  In  Roebuck  t^.  Roebuck  '  the  wife  obtained  a  sen- 
tence in  a  cause  for  adultery,  establisl^ing  her  innocence,  alimony 
was  decreed  to  her  in  1785.  Afterwards  she  appealed,  not  con- 
ceiving the  alimony  sufficient.  Pending  that  appeal  she  filed  a 
bill  for  a  writ  of  ne  exeat  regno^  her  husband  threatened  to  leave 
the  kingdom  to  avoid  paying  the  alimony  already  decreed  and 
the  increase,  and  the  writ  was  marked  for  JS600,  and  was  granted 
pending  the  appeal  for  an  increase  of  alimony. 

§  607.  Contlnaed.  —  "A  wife  applied  for  a  writ  ne  exeat  regno 
to  prevent  her  husband  from  leaving  the  kingdom,  which  he 
threatened,  till  a  suit  instituted  by  her  against  him  in  the  ec- 
clesiastical court  for  alimony,  charging  him  with  cruelty  and 
adultery,  should  be  determined.  The  Lord  Chancellor  asked  for 
what  sum  the  writ  should  be  marked,  and  upon  being  told  that 
it  must  be  left  to  the  discretioti  of  the  court,  he  said  that  the 
question  he  asked  was  an  insurmountable  objection,  and  thought 
that  it  could  not  be  done  under  a  notion  of  aiding  the  ecclesiastical 
court.^  An  affidavit  to  found  such  a  writ  upon  must  not  only  say 
that  the  defendant  is  indebted  in  such  a  sum,  but  also  mention 
the  facts  on  which  it  arises,  and  on  which  it  is  grounded.^  The 
rule  is,  that  there  must  be  an  affidavit  positive  to  the  extent  that 
the  husband  is  going  abroad,  or  some  declaration  that  he  is."  ^ 

§  508.  Amerioan  Praotioe.  —  With  US,  the  question  of  the  writ 
of  ne  exeat  does  not  often  present  itself  in  the  same  way,  in  divorce 
cases,  in  which  it  used  to  in  England.  Our  divorce  is  generally 
granted  either  by  the  equity  court  itself,  or  by  some  common-law  tri- 
bunal which  has  substantially  equity  powers.  And  notwithstand- 
ing the  difficulty  suggested  by  Shelford,  arising  from  its  not  yet 
being  ascertained  what  sum  will  be  recovered,  when,  with  us,  the 
suit  is  for  alimony  alone,  or  for  divorce  and  alimony,  and,  while  it 
is  pending,  the' wife  has  reason  to  believe  that  her  husband  is 
about  to  leave  the  State  to  avoid  paying  what  will  be  awarded 
her,  she  may  have  the  writ  of  n^  exeat  against  him,  according  to 
the  equity  practice.^    Where  the  affidavit  on  which  it  was  asked 

^  Sti«et  V.  Street,  Turn.  &  R.  822.  «  Anonymoiu,  2  Yes.  Sen.  489 ;  1  Br. 

»  Cited  7  Ves.  172 ;  Reg.  Ub.  B.  1787,  C.  C.  876. 

fol.  7 ;  1  Ves.  Jr.  96,  n.  «  Oldham  v.  Oldham,  7  Yes.  410. 

*  Coglar   V.  Coglar,    1  Yes.   Jr.  94.  '  Denton  o.  Denton,  1  Johns.  Ch.  864 ; 

It  does  not  appear  what  became  of  this  McGee  v.  McGee,  8  Ga.  296 ;  Prather  v. 

case.    See  Beames  on  Ne  Exeat  Regno,  Prather,  4  Des.  88 ;  Derail  v.  Derail,  4 

42,  2d  ed.  Des.  79 ;  Yule  v.  Yule,  2    Stock.    188 ; 
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was  filed  before  the  bill  for  divorce,  this  was  held  to  be  irreg- 
ular, there  being  in  court  no  proceeding  to  which  the  aflSdavit 
related.  '*  The  proper  course,"  said  the  chancellor,  "  is  to  file 
the  bill  or  petition  for  divorce,  and  after  that  to  file  a  petition  for 
the  ne  exeat^  supported  by  the  necessary  affidavit,  sworn  subse- 
quently to  the  filing  of  the  bill."  ^  In  one  case,  while  steps  were 
in  progress  to  enforce  the  pa3anent  of  alimony  already  decreed, 
the  wife  was  granted  a  writ  of  ne  exeat  against  the  husband.^ 
This  case  falls  clearly  within  the  English  precedents. 

Kirbj  V.  Kirbj,  1  Paige,  261 ;  Baylj  v,  >  Bylandt  w.  Bylandt,  2  Halst  Ch.  28. 

Ba7l7,2M<iCh.820.    And  tee  Harper  r.  *  Ljon  o.  Lyon,  21  Conn.  186,  199; 

Booker,  62  BL  870.  note. 
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CHAPTER  XXXm- 

THE  DIVISION  OP  PROPERTY  ON  DISSOLUTION  OP  MARRIAGB. 

§  509.  Bubjeot  how  related.  —  The  subject  of  this  chapter  is 
closely  related  to  that  of  alimony  on  dissolution,  already  dis- 
cussed.^ The  elucidations  thus  referred  to  and  these  should  be 
examined  together.  For  the  difference .  is  slight,  and  sometimes 
really  indistinguishable,  between  giving  a  wife  a  sum  in  gross, 
under  the  name  of  aUmony,  and  sdlotting  to  her  a  part  of  the 
property  which  was  in  law  the  husband's. 

How  the  Statates.  —  The  statutes  allowing  this  division  are  in 
varying  terms ;  and,  as  each  statute  must  be  interpreted  in  con- 
nection with  all  the  other  legislative  enactments  and  the  unwrit- 
ten law  of  the  same  State,^  the  results,  even  from  like  words,  are 
not  necessarily  alike.  But,  speaking  generally,  by  statutory  pro- 
visions in  some  of  our  States,  the  court,  on  decreeing  a  divorce 
from  the  bond  of  matrimony,  may,  either  in  connection  with  a 
decree  for  alimony  proper  on  without  such  decree,  make  partition 
between  the  parties  of  the  property  which  in  law  had  vested  in 
the  husband.^ 

§  509  a.  Ordering  and  Varying  Settlement,  in  England.  —  The 
English  Divorce  Act  authorized  the  court,  on  dissolving  a  mar- 
riage for  the  wife's  adultery,  to  order  a  settlement  to  be  made  of 
her  "  property  or  any  part  thereof,  for  the  benefit  of  the  innocent 

^  Ante,  §  474  et  seq.  ran,  49  Qa.  301 ;  Jackson  v.  Jackson,  1 

>  Bishop  Stat  Crimes,  §  86, 128.  MacAr.  84;   Wilke   v.  Wilke,  28  Wis. 

s  Wetmore  v,  Wetmore,  5  Oregon,  469 ;  296 ;  Moul  v.  Monl,  80  Wis.  208 ;  Bamf  ord 

Odom  v^  Odom,  86  Ga.  286;    Blue   v.  v.  Bamford,  4  Oregon,  80;  Groslouis  v. 

Blue,  88  ni.  9;  Daily  v.  Daily,  64  HI.  Northcut,  8  Oregon,  394;  WheUtone  v. 

829;  Miller  v.  Miller,  38  Cal.  853 ;  Craig  Coffey,  48  Texas,  269;  Boggers  v.  Bog- 

V.  Craig,  31  Texas,  208 ;  Osborne  v.  Wain-  gers,  6  Baxter,  299;  Cole  v.  Cole,  27  Wis. 

Wright,  62  Cal.  312;  Bees  v.  Rees,  7  Ore-  631 ;  Donovan  v,  Donoran,  20  Wis.  586; 

gon,  47;  Brooks  v,  Ankeny,  7  Oregon,  Orr  v,  Orr,  8  Bush,  156;  De  Godey  9. 

461;  Davis  v.  Davis,  68  N.  C.  180;  Eslin-  Godey,  89  Cal.  157;  Gimmy  o.  Gimmy, 

ger  v.  Eslinger,  47  Cal.  62 ;  Darrenberger  22  Cal.  633;  Gimmy  v,  Doane,  22  CaL 

V.  Haupt,  10  Ney.  43;  Gholston  v.  Ghol-  635;  Wiggin  v.  Smith,  54  N.  H.  21& 

Bton,  54  Ga.  285;  O'HaUoran  o.  O'Hallo- 
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party,  and  of  the  children  of  the  marriage,  or  either  or  any  of 
them."  ^  Afterward  there  was  added  a  general  provision  for 
reforming  the  marriage  settlement  of  the  parties  —  22  &  23  Vict. 
c.  61,  §  5,  A.  D.  1859  —  as  follows :  "  The  court  after  a  final 
decree  of  nullity  of  marriage  or  dissolution  of  marriage,  may  in- 
quire into  the  existence  of  antenuptial  or  postnuptial  settlements 
made  on  the  parties  whose  marriage  is  the  subject  of  the  decree, 
and  may  make  such  orders  with  reference  to  the  application  of 
the  whole  or  a  portion  of  the  property  settled  either  for  the  bene- 
fit of  the  children  of  the  marriage  or  of  their  respective  parents 
as  to  the  court  may  seem  fit."  ^  To  make  here  an  extended 
exposition  of  these  and  the  few  connected  provisions  would  not 
be  compensatory ;  but,  for  the  convenience  of  any  reader  who 
may  wish  to  look  into  them,  some  cases  are  referred  to  in  a  note.' 
These  provisions  are  construed  in  some  measure  as  one.  On  dis- 
solution for  the  wife's  adultery,  the  court  will  never  take  from 
the  innocent  husband  any  benefit  which  is  his  under  a  settle- 
ment.^ On  the  other  hand,  it  will  in  proper  circumstances  allot  to 
him  such  a  portion  of  her  settled  property  as  will  place  him  some- 
what in  the  position  he  would  be  in  had  the  union  continued. 
"It  would  be  of  evil  example,"  said  Lord  Penzance,  "if  this 
court  were  to  decide  that  the  entire  fortune  of  a  wealthy  married 
woman  was  to  be  reckoned  as  part  of  the  prospects  of  an  adul- 
terer, or  the  resources  of  a  second  home  for  a  guilty  woman."  ^ 


1  20  &  21  Vict.  c.  S6,  §  46»  supplemented 
by  23  &  24  Vict.  c.  144  §6.  SeeastothU 
Bacon  v.  Bacon,  2  Swab.  &  T.  86 ;  Car- 
stain  V.  Carstairs,  3  Swab.  &  T.  638 ;  Nor- 
ris  V.  Norris,  1  Swab.  &  T.  174,  and  cases 
in  the  next  note. 

^  This,  the  reader  wiU  see  in  some  of 
the  cases  cited  to  the  next  note,  was  held 
to  apply  only  where  there  were  Uying 
children  of  the  marriage.  This  oTersight, 
or  error  of  interpretation,  was  corrected 
by  41  Vict  c.  19  §  8.  Yglesias  u.  Ygle- 
sias,  4  P.  D.  71. 

s  Bell  u.  Bell,  1  Swab.  &  T.  666 ;  Boyn- 
ton  V.  Boynton,  2  Swab.  &  T.  276;  Bent 
V.  Bent,  2  Swab.  &  T.  392;  Thomas  o. 
Thomas,  2  Swab.  &  T.  89;  Webster  v. 
Webster,  3  Swab.  &  T.  106;  CallweU 
V.  CallweU,  3  Swab.  &  T.  269;  GUI  v. 
Gill,  3  Swab.  &  T.  869;  Stone  u.  Stone, 
8  Swab.  &  T.  872;  Ling  v.  Lmg,  4  Swab. 


&  T.  99;  Rawlins  v,  Rawlins,  4  Swab.  & 
T.  168;  Chetwynd  v.  Chetwynd,  Law 
Rep.  1  P.  &  M.  39;  Bh-d  v.  Bird,  Law 
Rep.  1  P.  &  M.  231;  Corrance  o.  Cor- 
ranee.  Law  Rep.  1  P.  &  M.  496 ;  Smithe  v. 
Smithe,  Law  Rep.  1  P.  &  M.  687 ;  Worsley 
V.  Worsley,  Law  Rep.  1  P.  &  M.  648; 
Graham  v.  Graham,  Law  Rep.  1  P.  &  M. 
711 ;  Sykes  v,  Sykes,  Law  Rep.  2  P.  &  M. 
163;  Crisp  v.  Crisp,  Law  Rep.  2  P.  &  M. 
426;  Hope  v,  Hope,  Law  Rep.  3  P.  &  M. 
226;  Gladstone  v,  Gladstone,  1  P.  D.  442. 

*  Thompson  v.  Thompson,  2  Swab.  & 
T.  649,  661. 

'  March  v.  March,  Law  Rep.  1  P.  & 
M.  440, 44a  And  see  Paul  v,  Paul,  Law 
Rep.  2  P.  &  M.  93;  Mihie  v.  Milne,  Law 
Rep.  2  P.  &  M.  296,  where  the  court 
stated  the  usual  order  in  such  cases  to 
be  "  that  the  trustees  of  the  settlementa 
shaU  pay  and  apply  the  income  and  pro- 
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A  leading  object  in  varying  the  decree  is  to  protect  the  innocent 
party  from  being  injared  pecuniarily  by  the  dissolution.^  These 
are  the  principal  judicial  doctrines  which  appear  relevant  to  our 
American  practice.    Now,  — 

§  510.  RulM  to  guide  Dlfloretion.  —  In  the  chapter  before  the 
last,  there  are  some  expositions  of  rules  more  or  less  accepted  by 
our  courts  as  helps  in  the  division  of  the  property.  Taking  up 
the  discussion  where  it  is  there  left,  — 

Am  thoagh  BCarriage  Void.  —  We  saw  that  one  proposition,  where 
the  statutes  provide  for  a  division  of  the  property  instead  of  ali- 
mony, is  to  make  the  partition  substantially  as  the  law  would 
have  done  if  the  marriage  had  been  pronounced  void  from  the 
beginning.'.  This  rule,  it  is  perceived,  places  innocence  and 
guilt- on  one  level,  gives  no  damage  for  wrong  inflicted,  and  puts 
no  pecuniary  restraint  upon  breaches  of  matrimonial  duty.  And 
to  send  away  an  injured  wife  with  simply  what  she  brought  to 
her  husband,  or  with  it  and  a  further  sum  merely  in  compensa- 
tion for  her  services  rendered  since  the  marriage,  —  with  nothing 
for  her  mental  sufferings,  nothing  for  her  blasted  prospects  in  life, 
nothing  for  the  sacrifice  of  her  virginity  and  early  bloom  to  bru* 
tality  or  lust,  —  could  hardly  be  deemed  ordinary,  much  less 
judicial  justice.  Indeed,  the  Kentucky  court  has  expressly  de- 
cided against  this  rule ; '  and,  in  the  State  where  it  originated, 
it  probably  would  not  be  applied  in  circumstances  rendering  it 
unjust.  For,  in  a  case  not  very  distinct,  yet  where  no  property 
appears  to  have  come  to  the  husband  through  the  marriage,  the 
wife  was  held  to  be  entitled  to  a  fair  proportion  of  his  estate, 
within  the  judicial  discretion  of  the  chancellor,  subject  to  the 
revision  of  the  Supreme  Court.  But  a  decree  substantially  set- 
ting apart  half  his  land  to  her  and  half  to  him,  during  their  re- 
spective  lives,  with  remainder  to  their  children,  was  deemed 

oeeds  of  the  property  settled  on  the  wife  dissoWed."  Bat  this  principle  was  deemed 

M  if  she  were  dead."    p.  299;  s.  p.  Bui-  not  applicable  where,  before  the  divoroe, 

lock  o.  Bullock,  Law  Rep.  2  P.  4  M.  889;  thej  were  living  under  a  deed  of  sepsr 

Pratt  V.  Jenner,  Law  Bep.  1  Ch.  498.    In  ration. 

Benyon  v.  Benjon,  1  P.  D.  447,  461,  It  is         ^  Maudslay  v.  ICandsIay,  2  P.  D.  260. 

said:  '"The  general  principle  on  which         '  Ante,  §  475;   Payne   o.   Payne,  4 

the  court  acts  in  varying  settlements  is  Humph.  600l    And  see  ante,  §  474  and 

to  put  the  innocent  party,  as  far  as  it  Is  note. 

practicable,  in  the  same  pecuniary  posi-         *  Wilmore  v.  Wilmoie,  16  B.  Monr.  49. 

tion  as  he  was  before  the  marriage  was 
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objectionable  as  giving  her  too  much,  and  so  not  warranted  bj 
law.*    Again,  — 

§  511.  More  than  AU.  —  A  court  cannot  divide  a  husband's 
property  between  him  and  his  wife  by  giving  her  more  than  the 
whole.  So  adjudged  the  same  tribunal  under  a  statute  author- 
izing a  ^^  decree  to  the  wife  "  of  ^^  such  part  of  the  real  and  per- 
sonal property  of  the  husband  as  the  court  shall  think  proper." 
Said  McKinney,  J. :  ^^  Upon  a  divorce  of  this  nature  [from  the 
bond  of  matrimony],  the  wife  can  have  no  claim  to  the  future 
earnings  or  acquisitions  of  the  husband,  any  more  than  upon  his 
protection,  society,  or  other  conjugal  rights,  or  duty ;  he  is  alike 
discharged  from  them  all.  And  if,  upon  the  divorce,  nothing 
can  be  given  to  her,  or  less  than  may  be  suitable  to  her  rank  and 
condition  in  life,  by  reason  of  the  husband's  poverty,  it  is  her 
misfortune,  to  which  she  must  submit."  ^ 

§  512.  ▲■  thongh  Husband  dead.  —  Another  helpful  suggestion 
has  been  to  give  the  woman,  whose  marriage  is  dissolved  for  her 
husband's  fault,  not  less  of  his  estate  than  she  would  be  entitled 
to  if  he  were  dead.^    But  this  is  nowhere  an  absolute  rule.* 

Combined  RuIm — (Disoretioxi).  —  Perhaps,  in  ordinary  cases, 
the  innocent  wife  should  receive  neither  less  than  she  brought  to 
her  husband,  nor  less  than  she  would  be  entitled  to  if  he  were 
dead ;  leaving  the  way  open  for  less  or  more  when  required  on  a 
careful  application,  to  the  particular  circumstances,  of  such  doc- 
trines as  were  considered  in  our  chapters  on  alimony.^  In  the 
Kentucky  Court  of  Appeals,  it  was  observed :  "  What  should  be 
the  proportion  of  each  party  in  the  division  is  left,  by  the  law,  in 
the  discretion  of  the  court.  The  subject  is  perhaps  not  suscep- 
tible of  any  general  rule,  and  it  is  pretty  certain  that  the  legis- 
lature did  not  intend  that  it  should  be  subject  to  any,  or  they 
would  have  provided  the  rule,  and  not  left  the  matter  to  the  dis* 
cretion  of  the  court."    It  was  added,  of  the  case  in  controversy : 


1  Robinson  v,  Robinson,  7  Humph.  440. 
This  is  not  quite  the  entire  decree  upon 
the  subject.  But  see  Simons  v.  Simons, 
23  Texas,  344 ;  Wright  v,  Wright,  7  Texas, 
526.    And  see  ante,  §  474,  note. 

*  Chenault  v.  Chenault,  5  Sneed,  24S, 
256.    See  Howe  v,  Howe,  4  Nev.  469. 

*  And  see  ante,  §  500  a,  note. 

*  Thomberry  v,  Thomberry,  4  Litt. 
261 ;  Jeans  v,  Jeans,  2  Harring.  Del.  142. 


*  On  this  subject  the  reader  may  con- 
sult the  authorities  cited  supra  in  this 
section,  and  ante,  §  445-457.  Also  see 
ante,  §  476-481.  Also  Holmes  v.  Holmes, 
Walk.  Missis.  474,  476;  Dejamet  v.  De- 
jamet,  5  Dana,  400 ;  Tewksbury  v.  Tewks- 
bury ,  4  How.  Missis.  109 ;  Kingsberry  v. 
Kingsberry,  3  Harriog.  Del.  8 ;  Maguire  t;. 
Maguire,  7  Dana,  181;  Sanford  v.  San- 
ford,  5  Day,  353. 
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^*  This  case  is  one  in  which  we  think  the  court  ought  to  decree 
as  great  a  proportion  to  the  wife  as  any  which  could  occur  would 
authorize.  The  parties  are  without  children,  and  the  wrong  done 
by  the  defendant,  by  deserting  the  complainant,  is  groundless  and 
without  pretext.  We  think  she  ought  to  be  decreed  the  use,  for 
life,  of  one-third  of  his  real  estate,  and  a  moiety  of  his  personal 
estate."  ^ 

§  513.  "Wife  the  Gkdity  Party.  —  Under  statutes  authorizing  a 
division  of  the  property,  it  is  customary,  at  least  it  has  been  prac- 
tised, to  give  a  portion  to  the  wife,  though  she  is  the  guilty  party. 
And  this  has  sometimes  been  carried  to  the  very  verge,  when 
viewed  in  the  light  of  the  wholesome  principle,  that  one  shall  not 
profit  by  his  own  wrong.^  An  Alabama  statute  directed  the 
court,  on  pronouncing  a  marriage  dissolution,  ^*to  order  and 
decree  a  division  of  the  estate  of  the  parties,  in  such  way  as  to 
them  shall  seem  just  and  right,  having  due  regard  to  the  right 
of  each  party  and  their  children,  if  any  ;  provided,  however,  that 
nothing  herein  contained  shall  be  construed  to  compel  either 
party  to  divest  him  or  herself  of  the  title  to  real  estate."  And 
the  court  deemed^  that,  under  this,  the  wife  for  whose  fault  a 
marriage  is  dissolved  may  claim  a  maintenance  out  of  the  hus- 
band's property.  Her  share  will  not  be  as  great  as  when  she  is 
the  innocent  applicant ;  but,  it  was  judicially  observed :  "  We 
are  clear  in  the  opinion,  that  no  construction  can  be  put  upon  the 
statute  which  would  authorize  the  court,  in  any  case,  to  do  less 
than  provide  a  maintenance  for  the  wife,  if  the  estate  of  the  hus- 
band is  su£5cient  for  that  purpose.  We  use  the  term  maintenance 
in  preference  to  subsistence,  because  we  think  the  statute  evi- 
dently contemplated  something  beyond  a  mere  support.  She 
should  be  enabled,  if  her  husband's  estate  were  such  as  to  justify 
it,  to  live  in  such  a  manner  that,  if  possible,  she  may  regain 
her  lost  standing  in  society."  Accordingly,  in  the  case  before 
the  court,  the  dissolution  being  for  the  wife's  desertion,  —  the 
parties  being  old,  their  children  grown  up  and  provided  for,  the 
personal  estate  which  consisted  mostly  of  slaves  being  valued  at 
$13,685,  and  the  real  at  $1,800,  their  joint  accumulation  during 
the  cohabitation,  and  she  having   no  separate  property, — an 

1  FUhli  V.  Fishli,  2  Litt  837,  343.    See         *  Ante,  §  877-379, 609  a  and  note, 
also   Rudman   v,  Radman,  6   Ind.   63; 
Wright  0,  Wright,  7  Texas,  626. 
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allowance  to  her  of  one-third  of  the  personal  estate  absolutely, 
and  the  use  of  one-third  of  the  land  for  her  life,  was  deemed 
reasonable.^     And  — 

Divestiiic;  Title.  —  It  was  further  held  in  this  case,  that  to  allot 
thus  to  the  wife  the  use  of  the  husband's  real  estate  was  not  to 
divest  him  of  the  title  to  it,  within  the  meaning  of  the  statute.^ 

§  514.  DiToroe  wrongly  decreed.  —  A  Kentucky  case  embraced 
the  singular  element,  that  the  court  below  had  given  the  husband 
a  divorce  to  which  he  was  clearly  not  entitled,  but  the  Court  of 
Appeals  had  no  jurisdiction  to  disturb  it.'  The  other  facts  were, 
that  the  wife  was  in  every  way  estimable  ;  that  she  had  been 
fraudulently  removed  from  the  home  of  her  husband,  who  evi- 
dently was  desirous  to  get  rid  of  her ;  that  the  estate  she  brought 
him  on  the  marriage,  he  being  a  widower  with  several  children, 
and  she  a  maiden  lady,  was  of  the  value  of  about  one  thousand 
dollars  ;  and  that  his  estate,  consisting  chiefly  of  land  and  slaves, 
was  worth  from  twelve  to  fifteen  thousand  dollars.  The  Court 
of  Appeals  restored  to  her  the  property  she  originally  possessed, 
and  gave  her  seven  hundred  and  fifty  dollars  besides.^ 

§  515.  "Whetlier  in  Specie  —  (Lands  in  another  State). — Must 
the  wife's  portion  be  given  in  specie^  or  may  she  have  money 
instead  ?  The  terms  of  the  Connecticut  statute  were,  that,  on  a 
divorce,  ^^  it  shall  be  in  the  power  of  the  Superior  Court  to  assign 

^  Lovett  17.  Lovett,  11  Ala.  763, 769, 770.  title  to,  or  interest  in,  any  real  estate, 

And  see  Eslinger  v.  Eslinger,  47  Cal.  62.  further  than  is  expressly  specified  herein." 

Inatalments  of  Money.  —  In  McCafferty  And  see  Richardson  v,  Wilson,  8  Terg.  67 ; 

V.  McCafferty,  8  Blackf .  218,  an  Indiana  Sheafe  v.  Sheafe,  4  Fost.  N.  H.  664. 
case,  the  court  having  decreed  that  the         '  Lovett  v.  Lovett,  supra.   See  further, 

complainant  should  pay  to  the  defendant  as  to  divesting  title,  Brooks  v,  Ankeny,  7 

one   hundred   dollars  in  certain  instal-  Oregon,  461 ;  Quisenberry  v.  Quisenberry, 

ments,  and  the  costs  of  the  suit,  this  was  1  Duy.  197 ;  Bacon  v.  Bacon,  4.3  Wis.  197 ; 

held  not  to  be  error.     The  judgment  Donovan  v,  Donovan,  20  Wis.  586. 
probably  proceeded  on  the  Revised  Stat-         •  And  see  Thomberry  v.  Thomberry,  4 

ntes  of  184.3,  c.  35,  §  60,  p.  604,  which  Litt.  251 ;  Maguire  v,  Maguire,  7  Dana, 

provide,  that "  the  court  shall,  in  aU  cases  181 ;  Boggess  v.  Boggess,  4  Dana,  307. 
subordinate  to  the  preceding  provisions,         ^  Pence  v.  Pence,  6  B.  Monr.  496.    See, 

regulate  the  division  and  distribution  of  as  further  illustrating  the  topics  of  the 

the  estate,  real  and  personal,  between  the  foregoing  sections,  Fitts  v.  Fitt«,  14  Texas, 

parties,  and  the  allowance  of  alimony  to  443 ;  Trimble  v,  Trimble,  16  Texas,  18 ; 

the  wife,  or  to  her  and  the  minor  children  Jackson  v.  Stewart,  20  Ga.  120 ;  Rourke 

committed  to  her  care  and  custody,  ao-  v.  Rourke,  8  Ind.  427 ;  Sharp  v.  Sharp,  2 

cording  to  equity  and  good  conscience,  Sneed,  496 ;  Houston  v.  Houston,  4  Ind. 

having  also  due  regard  to  the  legal  and  139,  141 ;  Wilmore  v.  Wilmore,  15  B. 

equitable  rights  of  each  party ;  but  noth-  Monr.  49 ;  Kashaw  v.  Kasha w,  3  Cal.  312 ; 

ing  contained  in  this  article  shall  author-  Hagerty  v,  Harwell,  16  Texas,  663. 
ise  the  court  to  divest  any  party  of  their 
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to  any  woman  so  separated  sach  reasonable  port  of  the  estate  of 
her  late  husband  as,  in  their  discretion,  the  circumstances  of  the 
estate  may  admit,  not  exceeding  one-third  part  thereof."  The 
provision  being  old,  Brainard,  J.,  said  of  it :  *^  This  particular 
section  has  long  received  a  particular  construction,  by  which, 
whatever  doubts  I  might  have  were  the  statute  of  recent  date,  I 
now  feel  myself  bound.  The  Superior  Court,  in  granting  a  bill 
of  divorce  to  the  wife,  she  being  the  innocent  party,  have,  where 
the  situation  of  the  estate  would  not  Hterally  admit  of  an  assign* 
ment  of  a  part,  uniformly  decreed  the  payment  of  a  sum  of  money. 
This  practical  construction  seems  clearly  to  be  within  the  equity 
of  the  statute,  the  object  of  whicl^  was  a  reasonable  allowance  to 
the  innocent  and  unfortunate  wife,  out  of  the  estate  of  an  offend* 
ing  and  unprincipled  husband.  A  different  construction  would 
put  it  in  the  power  of  the  husband,  owning  a  large  real  estate, 
for  the  purpose  of  defrauding  an  injured  and  distressed  wife,  to 
dispose  of  the  whole,  convert  it  into  money,  and  leave  nothing 
for  the  decree  to  operate  upon."  Therefore,  where  the  husband 
was  an  inhabitant  of  the  State  of  New  York,  and  there  owned  an 
estate  worth  4,500  dollars,  but  had  no  property  in  Connecticut, 
yet  he  had  appeared  by  attorney  to  the  wife's  suit, — the  decree 
was,  that  he  should  pay  her  1,500  dollars,  being  a  sum  not  ex- 
ceeding one-third  part  of  his  estate,  together  with  her  costs  of 
suit,  and,  on  failure  to  pay  her,  as  a  penalty,  the  sum  of  3,000 
dollars.     This  was  held  not  to  be  error.^     As  to  other  States,  — 

§  516.  How  in  Kentaoky.  —  The  Kentucky  court  —  under  an 
act  which,  like  the  Alabama  one,^  provides,  that  "  the  court  pro- 
nouncing the  decree  of  divorce  shall  regulate  and  order  the 
division  of  the  estate,  real  and  personal,  in  such  way  as  to  them 
shall  seem  just  and  right,  having  due  regard  to  each  party  and 
the  children,  if  any ;  provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  authorize  the  court  to  compel  either 
of  the  parties  to  divest  himself  or  herself  of  the  title  to  the  real 
estate  "  —  held,  that  the  estate  must  be  divided  in  specie^  and  that 
a  gross  sum  of  money  in  lieu  thereof  could  not  be  decreed  to  the 
wife.  It  also  held,  that  it  could  not,  in  making  this  division,  take 
into  consideration  lands  situated  in  another  State.^    But,  — 

1  Sanford  v.  Sanford,  6  Day,  858,  866,         *  Fishli  o.  Flshli,  2  Litt.  887.     8e« 
857 ;  Lyon  v.  Lyon,  21  Conn.  185, 198.         Wilmore  v.  Wilmoie,  15  B.  Monr.  4Q. 
s  Ante,  §  513. 
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Indiana.  —  When  the  same  wife,  the  husband  having  lands  in 
Indiana,  brought  afterward  her  bill  in  the  latter  State  to  have 
them  divided^  or  have  alimony  out  of  them,  she  was  refused ; 
and  the  court  held,  —  the  statutes  of  the  two  States  ^  being  alike, 
—  that  the  Kentucky  tribunal  had  jurisdiction  of  the  whole  ques- 
tion ;  that  it  was  not  necessary  for  the  division  to  be  in  specie^  if 
such  was  not  convenient ;  and  that,  consequently,  the  Kentucky 
tribunal  could  have  decreed  to  the  wife  an  annuity,  or  a  gross 
sum  of  money,  in  consideration  of  the  lands  in  Indiana ;  or  could 
have  assigned  to  her  use,  out  of  the  Kentucky  lands,  such  a  share 
as  she  would  be  entitled  to,  on  taking  the  whole  into  considera- 
tion. If,  in  fact,  it  had  failed  to  do  her  full  justice,  the  judiciary 
of  Indiana  could  not  interfere ;  for  the  principle,  that  a  matter 
once  adjudicated  by  a  competent  tribunal  is  for  ever  at  rest,  em- 
braces not  only  what  was  actually  determined,  but  whatever  else 
the  parties  might  have  litigated  in  the  cause.  As  a  general  rule, 
however,  the  division  of  the  property  should  be  made  in  specie^ 
not  by  the  decree  of  a  gross  sum  to  be  paid  the  wife.^  In  like 
manner, — 

TennoMee.  —  The  Tennessee  court,  under  a  similar  statute, 
deems  itself  authorized  to  decree  alimony  to  the  wife  instead  of 
a  specific  portion  of  the  husband's  property,^  and  to  take  into  the 
account  his  lands  in  another  State.  Yet  his  future  earnings  can- 
not be  herein  included.^ 

Betting  apart  Idmda.  —  It  was  provided  in  Iowa,  that,  **  when 
a  divorce  is  decreed,  the  court  may  make  such  order  in  rela- 
tion to  the  children  and  property  of  the  parties,  and  the  main- 
tenance of  the  wife,  as  shall  be  right  and  proper."  Under 
this,  when  the  divorce  is  in  favor  of  the  wife,  a  part  of  the 
husband's  lands  may  be  set  off  to  her,  to  be  held  by  her  in  fee 
simple.^ 

§  516  a.  Homastead.  —  Some  questions  have  arisen  on  assign- 
ing to  the  wife  the  homestead,  and  on  her  rights  therein ;  but 

1  For  the  ttatnte  of  Indiana,  tee  ante,  Bat  see  lyArasmont  v.  D'Arusmont,  14 

§  513,  note.  Law  Reporter,  311,  8  West.  Law  Jonr. 

s  FUchU  V,  Fiscfali,  1   Blackf.   800;  648.    And  tee  ante,  §  381,  382. 
McKinney  t;.  McKinnej,  cited  1  Blackf.         ^  Ante,  §  476,  note ;  Boggers  v.  Bog- 

3S3.   For  later  Indiana  decisions,  see  Rice  gers,  6  Baxter,  299. 
V.  Rice,  6  Lid.  100 ;  Oreen  v.  Green,  7  Ihd.         <  Jolly  v.  Jolly,  1  Iowa,  9.   As  to  New 

113.  Hampshire,  see  Whittier  v.  Whittier,  11 

•  Richardson  «.  Wilson,  8  Yet^.  67.  Fost  N.  H.  452. 
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they  are  under  varying  statutes,  and  a  simple  reference  to  cases 
will  suflBce.^ 

§  517.  Prior  Volnntary  Separation.  —  In  Georgia,  a  husband  and 
wife  had  separated  by  mutual  agreement,  she  taking  back  what 
property  she  brought  to  the  marriage,  being  about  one-sixth  of 
all.  Afterward  he  sued  her  for  divorce ;  and,  on  a  question  pen- 
dente lite^  this  her  former  property,  thus  taken  back,  was  con- 
firmed to  her,  with  an  additional  sum  to  meet  the  expense  of  the 
litigation,  but  she  was  allowed  notliing  further  for  temporary  ali- 
mony. Said  Lumpkin,  J. :  *^  When  the  separation  by  agreement 
took  place,  the  wife  was  content  to  take  back  the  property  she 
brought  into  the  marriage.  She  deemed  this  enough  for  her  main- 
tenance, and  we  leave  her  to  abide  by  it  .  .  •  But  she  did  not, 
perhaps,  anticipate  a  suit  for  a  divorce ;  and  this  is  an  additional 
expense  that  she  has  been  forced  to  incur  by  the  husband."  ^ 

§  518.  Claims  of  Creditors  —  have  already  been  considered.' 
Where,  in  Georgia,  a  husband,  prosecuting  a  divorce  suit,  had 
rendered  a  sworn  schedule  of  his  property  and  obtained  a  ver- 
dict, his  creditors  were  held  to  have  the  first  claim  to  it.  Subject 
to  payment  of  all  just  debts,  the  jury  may  award  a  portion  of  it 
to  the  libellant,  to  the  respondent,  to  the  issue  of  the  marriage, 
or  to  all.  And  it  was  observed,  that  the  term  '*  either,"  in  the 
statute,  may  mean  "  each  "  or  "  both."  * 

Praotioe  —  ("When  "Wife's  Rights  attach).  —  Where,  in  Delaware, 
land  is  assigned  to  the  wife  on  a  decree  of  divorce,  she  is  entitled 
to  the  rents  from  the  confirmation  of  the  commissioner's  return.* 
By  the  New  Hampshire  statute,  ^^  the  court  may  restore  to  the 
wife  all  or  any  part  of  her  lands,  tenements,  or  hereditaments, 
and  may  assign  to  her  such  part  of  the  real  or  personal  estate  of 
her  husband,  or  order  him  to  pay  such  sum  of  money,  as  may  be 
deemed  just  and  expedient."  By  construction,  the  assignment 
vests  the  title  in  her,  the  same  as  the  assignment  of  a  bankrupt's 
estate  vests  it  in  the  assignee  ;  and,  if  it  is  a  right  in  action,  she 

1  Sellon  V.  Reed,  5  Bis.  126;  Bran-  Texas,  208;  Dunham  v.  Dunham,  128 

don  V.  Brandon,  14  Kan.  342 ;  Gimmy  v,  Mass.  84. 

Doane.  22  Cal.  086 ;  Cole  v.  Cole,  28  Iowa,         >  KUlUm  v.  KUliam,  26  Ga.  186, 188. 

488;    Tiemann   v,  Tiemann,  34  Texas,  And  see  Benjon  v.  Benjon,  1  P.  D.  447 ; 

622;  Shoemake  v.  Chalfant,  47  Cal.  482;  ante,  §  609  a,  note. 
Vanzant  v.  Vanzant,  28  III.  636 ;  Jollifl  v,         >  Ante,  §  468,  601. 
JoUiff,  82  lU.  627 ;  Craig  v.  Craig,  81         «  Jackson  v.  Stewart,  20  Ga.  120. 

*  Spicer  v.  Spioer,  6  Hairing.  Del.  106. 
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may  sue  in  her  own  uame.^    No  confirmation  of  title  by  the  hus- 
band is  necessary.' 

§  519.  Bomethlxig  farther  —  will  appear  in  the  cases  cited  in  a 
note,^  but  it  is  not  necessary  to  extend  the  discussion. 

1  Whittier  v.  Whittier,  11  FoBt.  N.  H.  8on  v,  Stewartaon,  16  ni.  145;  Bergen  v. 

4£2.  Bergen,  22  111.  187 ;  Chapman  v,  Chap- 

s  Swett  p.  Swett,  49  N.  H.  264.    And  man,  13  Ihd.  396 ;  Jeans  v.  Jeans,  2  Har- 

•ee  Barker  v.  Cobb.  86  N.  H.  844.  ring.  Del.  142 ;  Elmore  v.  Elmore,  10  CaL 

*  Sheafe  v,  Sheafe,  40  N.  H.  616 ;  Lo-  224;  Bourke  v,  Bourke,  8  Ind.  427. 
gan  V.  Logan,  2  B.  Monr.  142  *  Stewart- 
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CHAPTER  XXXIV. 

THE  BESTOBATION  TO  THE  WIFE  OF  HEB  PBOPEBTY. 

§  620.  How  the  BtatutoB.  —  In  terms  more  or  less  diverse,  the 
courts  of  some  of  our  States  are  by  statutes  expressly  authorized, 
on  granting  a  divorce  to  the  wife,  to  revest  in  her  the  property 
which  came  to  the  husband  by  the  marriage.^ 

Personal  and  sold.  —  Personal  property,  vested  by  the  marital 
right  in  the  husband,  and  before  the  divorce  sold  by  him  to  one 
who  had  no  notice  of  any  claim  of  hers  upon  it,  is  not  affected 
by  the  decree  of  restoration.* 

Personal  and  attaohed.  — ^In  Virginia,  the  statute  authorized  the 
tribunal,  on  divorce  from  bed  and  board,  to  ^*  restore  to  the  in- 
jured party,  as  far  as  practicable,  the  rights  of  property  conferred 
by  the  marriage  on  the  other."  Therefore  the  Court  of  Appeals, 
reversing  the  decision  of  the  court  below,  held,  that  where,  be- 
fore the  bringing  of  the  wife's  suit  whereon  a  divorce  from  bed 
and  board  for  the  husband's  adultery  was  pronounced,  some 
slaves  which  were  hers  before  the  marriage  were  attached  by  his 
creditors,  she  had  no  right,  as  against  the  creditors,  to  have  this 
property  restored  to  her.  The  court  might  order  a  sale  of  as 
many  of  the  slaves  as,  with  the  hire  which  had  accrued  while 
they  were  under  attachment,  would  pay  the  debts  due  the  attach- 
ing creditors  and  their  costs  ;  and  secure  to  the  wife  the  rest  of 
them,  or  the  funds  arising  ft*om  their  hire  or  sale,  as  far  as  prac- 
ticable, having  due  regard  to  the  rights  of  others.^ 

§  521.  "Waste  by  Husband  on  Wife's  Ziands.  —  In  Delaware  it 
was  proposed,  on  the  hearing  of  a  wife's  application  for  divorce, 
to  inquire  into  waste  committed  by  the  husband  on  her  lands, 
both  before  and  since  the  filing  of  the  bill.    To  this  he  objected, 

^  See  Flood  v.  Flood,  6  Bash,  167.   As         *  Jennings  o.  Montagae,  2  Gnt.  8fiO. 

to  Maryland,  see  Tayman  v.  Tayman,  2  For  further  points,  see  Sharp  v.  Sharp,  % 

Md.  Ch.  803.  Sneed,  406 ;  Whittier  v.  Whlttier,  11  Fost 

*  Warner  v,  Warner,  83  Biissis.  647.  N.  H.  462. 
See  post,  §  622,  623. 
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on  the  ground,  that,  bj  statute,  her  real  estate  was  to  be  simply 
restored  ;  and,  counsel  said,  all  further  allowance  to  her  was  to 
be  in  personal  property.  The  court  received  eyidence  of  the 
waste  committed  after,  but  not  before,  the  commencement  of  the 
suit,  observing :  ^*  The  husband  would  be  entitled  to  all  the 
proper  issues  from  the  wife's  land  during  the  marriage ;  but,  if 
he  has,  since  the  filing  of  the  petition,  wantonly  wasted  the  in- 
heritance, the  court  cannot  restore  to  her  all  her  lands,  and  make 
a  ^  reasonable  allowance  out  of  the  husband's  real  and  personal 
estate,'  without  inquiring  into  and  compensating  her  for  this 
destruction."  *  Yet  we  have  seen,*  that,  in  awarding  alimony, 
the  courts  look  among  other  things  to  the  conduct  of  the  parties 
toward  each  other  in  cohabitation,  and  to  the  property  brought 
by  the  wife  into  the  marriage.  In  this  aspect,  by  analogy  to  the 
rules  of  alimony,  it  would  seem  to  be  material  to  the  question  of 
the  amount  to  be  allowed  the  wife  in  the  circumstances  just 
stated,  that  his  fund  of  personal  property  had  been  increased  by 
waste  committed  on  her  real  estate,  before,  as  well  as  after,  the 
commencement  of  her  suit. 

§  522.  Restoring  to  the  ^TVife  bar  Lands  —  (Bnsband  having  sold 
them).  —  A  Massachusetts  statute  provided,  that,  *'  whenever  a 
decree  of  divorce  from  bed  and  board  shall  be  made,  because  of 
the  cruelty  of  the  husband,  the  wife,  if  there  be  no  issue  living 
at  the  time  of  the  divorce,  shall  be  restored  to  all  her  lands,  tene- 
ments, and  hereditaments,  and  be  allowed,"  &c.  Then  a  decree 
in  favor  of  a  complaining  wife  directed,  ^*  that  she  should  be  re- 
stored to  all  her  lands,  tenements,  and  hereditaments."  This  was 
held  to  give  her  the  right  to  the  immediate  occupancy  of  her  lands, 
though  the  husband  had  by  his  deed  conveyed  them  away.  She 
could  maintain  her  suit  for  the  possession  against  his  grantee.^ 

§  623.    Penonalty  restored   unaathorized  —  (Consumed  —  Sold). 

— The  before-mentioned  Massachusetts  statute  did  not  extend  to 
personal  property,  to  restore  which  the  courts  had  no  authority 
until  it  was  given  them  by  Stat.  1828,  c.  55.*  But  inadvertently 
it  had  in  some  cases  been  done.  In  one,  the  decree  was,  ^^  that 
all  the  real  and  personal  property  which  came  to  the  defendant 

1  Grabb  V.  Grabb,  1  Harriog.  Del.  616.         >  Eriger  v.  Day,  2  Pick.  816.    Com- 

On  the  general  question  of  waste,  hy  the  pare  this  with  ante,  §  620. 
husband,  of  the  wife's  lands,  see  1  Bishop         ^  Dean  v.  Richmond,  6  Pick.  461 ;  Page 

Mar.  Women,  §  518-626,  670,  671.  v,  Estes,  19  Pick.  269. 

a  Ante,  §  467. 
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by  his  marriage  with  the  plaintiff  should  be  restored  to  her/' 
Thereupon  the  wife  (for  the  divorce  was  from  bed  and  board)  sued 
the  husband  "  for  certain  articles,"  says  the  report,  "  which  were 
her  property "  when  the  marriage  was  celebrated,  "  of  which  a 
part  had  been  consumed  in  the  family  of  the  plaintiff  and  the  de- 
fendant, and  the  residue  sold  before  the  divorce."  The  court,  not 
adverting  to  the  fact  that  even  the  decree  itself  was  unauthorized 
as  to  the  personal  property,  said  it  ^*  could  not  operate  on  the 
articles  consumed  or  disposed  of  as  above,  and  entered  a  non- 
suit." 1 

§  524.  Ad  Interim  Renta  and  Proflta  of  "Wife's  Lands.  —  A  divorce 
dissolving  the  marriage  entitles  the  wife,  by  the  rules  of  the  com- 
mon law,  to  the  immediate  possession  of  her  lands,  without  the 
aid  of  a  judicial  decree.^  In  a  New  York  case,  there  had  been 
appointed  a  receiver  of  the  rents  and  profits  of  such  lands.  Then 
the  wife  brought  against  the  husband  her  bill  for  dissolution  of 
the  marriage  by  reason  of  his  adultery.  Upon  her  application. 
Chancellor  Walworth  ordered  the  receiver  to  pay  into  court,  to 
abide  the  result  of  the  divorce  suit,  the  moneys  accruing.  ^^  If  he 
has  been  guilty  of  adultery,"  said  this  learned  person,  **  he  has 
forfeited  his  right  to  the  rents  and  profits  of  her  estate,  by  this 
violation  of  the  marriage  contract.  And  if  she  succeeds  in  ob- 
taining a  decree  for  a  divorce,  she  will  be  entitled  as  a  matter  of 
course  to  her  real  estate ;  and  to  the  rents  and  profits  thereof 
from  the  time  of  filing  the  bill,  so  far  as  he  has  not  actually  re- 
duced the  same  to  his  possession."  ' 

^  Dean  v,  Dean,6  Rck.  428.    See  ante,  See,  as  to  the  Kentucky  law  on  the  snb- 

§  620.  Ject  of  this  chapter,  WiUiams  o.  Gooch, 

>  Pott,  §  712.  8  Met.  Ej.  486. 
•  Vhioent  v.  Parker,  7  Paige,  06,  66. 

446 


GHAP.  XXXV.]      CUSTODY  AND  SUPPOBT  OF  CHILDEBN.        §  626 


CHAPTER   XXXV. 

THE  CUSTODY  AND  SUPPORT  OF  CHILDBEN. 

§  625.  Introduction. 
626-529.  General  Doctrines. 
530-542.  Specially  in  Divorce  Causes. 
543-551.  Not  specially  in  Divorce. 
552-559.  Maintenance  after  Diyorce. 

§  525.  Scope  of  this  Chapter.  —  It  is  not  the  purpose  of  this 
chapter  to  travel  beyond  what  will  be  helpful  in  divorce  causes. 
Tet  the  general  doctrines,  applicable  in  other  forms  of  the  contro- 
versy concerning  the  custody  of  children,  are  essential  to  a  proper 
understanding  of  the  law  and  practice  connected  with  divorce. 

Scope  of  this  Chapter.  —  We  shall  consider,  I.  General  Doc- 
trines ;  II.  Applications  of  Doctrines  in  Divorce  Causes ;  III. 
Further  Explanations  of  the  Custody  where  there  is  no  Divorce ; 
IV.  The  Support  of  Children  after  Divorce. 

I.    General  Doctrines. 

§  526.  RespectlTe  Rights  of  Parties  —  (Father  —  Mother  —  Child). 
—  While  the  parents  are  living,  there  are  three  parties,  and  ordi- 
narily no  more,  who  have  rights  as  to  the  custody  of  a  child.  They 
are  the  father,  the  mother,  and  the  child.  The  rights  of  no  one  of 
the  three  are  absolute,  —  none  are  of  the  class  known  as  vested 
rights,  —  but  all  are  liable  to  be  controlled,  modified,  or  suspended 
by  the  judicial  discretion  of  the  tribunal  having  authority  over  the 
question.  The  order  of  precedence  among  these  parties  jpnma/aoe, 
the  facts  necessary  to  change  the  order,  and  those  which  will  intro- 
duce into  the  case  still  another  person,  —  these  three  constitute 
nearly  the  entire  topic  of  the  custody  of  children.  And  the  respec- 
tive claims  of  the  three  leading  parties  are  not  weighed  alike  in  all 
issues,  or  by  all  tribunals.  For  example,  the  father's  rights  ordi- 
narily stand  out  bold  and  strong  in  England  ;  the  children's  in- 
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terests,  in  the  United  States.  Nor  is  the  question  in  either 
country  the  same  on  a  divorce  as  on  a  separation  without  judicial 
interposition.     To  proceed,  then,  to  the  details,  — 

§  527.  Father's  anardianBhip.  —  The  father  is,  at  the  common 
law,  in  some  sense,  the  guardian  of  his  minor  children.  Precisely 
in  what  sense,  and  how  far,  the  exigencies  of  the  present  dis- 
cussion do  not  render  it  necessary  for  us  to  inquire.^ 

Mothefs  —  (How  of  Beoond  Husband).  —  If  the  husband  dies, 
the  guardianship  devolves,  not  to  its  full  extent,  on  the  mother.^ 
Should  she  marry  again,  her  second  husband  will  not,  jure 
mariti^  take  any  part  of  it ;  nor  will  he  be  compellable  to  support 
her  children  by  the  former  marriage,  or  entitled  either  to  their 
services  or  their  society.^  But  this  limited  guardianship  still 
remains  in  her ;  ^  though,  it  appears,  necessarily  in  some  degree, 
and  as  respects  the  right  of  custody,  impaired.^ 

§  528.  Father  to  support  ChUdren  —  (Their  Bamlngs  —  Credit  to 
them  on  Father's  Aooount).  —  The  father  likewise  is  under  an  obli- 
gation, not  only  moral,  but  recognized  also  by  the  law,  to  provide 
sustenance  for  his  minor  children.  While  he  does,  he  is  entitled 
to  their  earnings,  but  no  longer.®    As  to  the  manner  of  com- 

1  Alacphenon  on  Infants,  62-62 ;  Miles  v.  Stone,  9  Grat.  102;  The  State  v.  Scott, 

V.  Boy  den,  3  Pick.  218;  Kenningham  v.  10  Fost.  N.  H.  274. 
McLaughlin,  8  T.  B.  Monr.  SO;  Forsyth         «  The  State  «.  Scott,  10  Fost  N.  H. 

V.  Kreakbaum,  7  T.  B.  Monr.  03;  Isaacs  274. 

v.  Boyd,  6  Port.  888;  Wilson  v.  Wright,         «  Benson  v.  Remington,  2  Mass.  118; 

Dudley,  Oa.  102;   Oriffing  v,  Hopkins,  Nightingale  v.  Withmgton,  16  Mass.  272, 

Walk.  Missis.  49;  Jackson  v.  Combs,  7  276;  Bbhop  v.  Shepherd,  28  Pick.  492; 

Cow.  36 ;  Magee  v.  Holland,  3  Dutcher,  86.  Wodell  v.  Coggeshall,  2  Met  89 ;  Shute  v, 

*  Macpherson  on  Infants,  60, 66 ;  Eyre  Dorr,  6  Wend.  204 ;  Morse  v.  Welton,  6 
V.  Shaf tsbnry,  2  P.  Wms.  108, 116;  Roach  Conn.  647;  Chase  o.  Smith,  6  Vt  666; 
V.  Garvan,  1  Yes.  Sen.  167, 168 ;  Mendes  v,  Emery  v.  Oowen,  4  Greenl.  33 ;  The  Etna, 
Mendes,  8  Atk.  619,  624, 1  Yes.  Sen.  89 ;  1  Ware,  462 ;  Lord  v.  Poor,  28  Maine,  669; 
Dedham  v.  Natick,  16  Mass.  186,  140;  Steele  9.  Thatcher,  1  Ware,  91;  Stone  a. 
Whipple  V.  Dow,  2  Mass.  416;  Hey  ward  Pulsipher,  16  Yt  428;  Godfrey  v.  Hays, 
V.  Cuthbert,  4  Des.  446 ;  Tilton  v.  Russell,  6  Ala.  601 ;  Wliite  v.  Henry,  24  Maine, 
11  Ala.  497;  Jones  v.  TeTis,  4  Litt  26;  681;  BeU  p.  Hallenbeck,  Wright,  761; 
Osbom  V.  Allen,  2  Dutcher,  388;  Curtia  Ford  v.  Monroe,  20  Wend.  210;  Hooyer 
V,  Curtis,  6  Gray,  636.  v.  Heim,  7  Watts,  62;  Wilt  v.  Yickers,  8 

*  Tubb  V.  Harrison,  4  T.  R.  118;  Woi>  Watts,  227 ;  Jenison  v.  Graves,  2  Blackf. 
oester  v.  Marchant,  14  Pick.  610;  Com-  441;  Eleonard  v.  Burton,  26  Mahie,  89; 
monwealth  v,  Hamilton,  6  Mass.  278;  Canovar  v.  Cooper,  8  Barb.  116;  Plum- 
Williams  V,  Hutchmson,  6  Barb.  122,  8  mer  v.  Webb,  1  Ware,  69,  76 ;  Stovall  v. 
Comst.  312;  Brush  v.  Blanchard,  18  111.  Johnson,  1  U.  S.  Mo.  Law  BCag.  628; 
40;  Mowbry  v,  Mowbry,  64  111.  383.  See  Tompkhis  v.  Tompkins,  3  C.  E.  Green, 
Gorman  v.  The  State,  42  Texas,  221.  803;  Tanner  o.  Skinner,  11  Bush,  120; 

^  Yillareal  v.  Mellish,  2  Swanst  688;  Hollingswortht;.  Swedenborg,49Ind.378; 
Hellish  V.  De  Costa,  2  Atk.  14 ;  Armstrong    Holtiman  d.  Castleman,  2  MaeAr.*666. 
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pelling  him,  there  are  in  England  and  generally  in  our  States 
statutory  processes  for  it,  commonly  under  the  control  of  the 
overseers  of  the  poor.^  Moreover,  by  opinions  widely  prevailing 
in  our  States,  if  he  does  not  voluntarily  render  the  support,  a 
third  person  may  at  the  request  of  the  child,  and  collect  payment 
from  the  father  the  same  as  where  one  supplies  a  neglected  wife 
with  necessaries.^  On  the  other  hand,  the  father's  liability  in 
this  form  is  denied  in  other  of  our  States  and  in  England.^  Cer- 
tainly the  two  cases  are  not  alike.  An  infant,  for  example,  can 
charge  himself  for  necessaries ;  ^  but,  under  the  common-law 
rules,  a  wife  cannot  herself.^  So  a  child  is  under  the  more  abso- 
lute control  of  the  father  and  husband  than  is  the  wife ;  he  may 
whip  the  one,^  not  the  other.'  Nor  would  it  be  promotive  of 
filial  subordination  to  permit  the  spendthrift  son  of  a  man  reputed 
rich  and  penurious  to  carry  to  a  jury  the  question,  whether  or 
not  papa  held  his  purse-strings  as  loosely  as  he  ought,  and  pro- 

^  2  Kent.  Com.  190;  EeUey  v.  Dayis,  Hancock  v.  Merrick,  10  Cush.  41.    I  have 

49  N.  H.  187 ;  St  Andrew's  Undenhaft  not  attempted  to  show  precisely  what 

r.  Mendez  de  Breta,  1  Ld.  Raym.  699 ;  States  hold  the  doctrine  of  the  text  to 

Bevan  v.  McMahon,  2  Swab.  &  T.  68;  which  this  note  is  attached.    Not  all  do, 

Mills  V.  Wyman,  3  Pick.  207, 212 ;  Loomis  from  which  the  foregoing  cases  are  cited. 
V.  Newhall,  15Pick.l69;Cook{;.Bradlej,         >  Cooper  v.  Martin,  4  East,  76,  84; 

7Conn.  57;  Stone  V.  Stone,  32  Conn.  142;  1  Bl.  Com.  448,  note  of  Christian  and 

East  Greenwich  v.  Card,  1 R.  I.  409.    And  others ;  Shelton  v.  Springett,  11  C.  B. 

see  Smith  v.  Lapeer,  34  Mich.  58.  462 ;  Bazeley  v.  Forder,  Law  Rep.  3  Q.  6. 

«  2  Kent  Com.  191-193;  Van  Valkin-  669 ;  Kellej  v.  Davis,  49  N.  H.  187 ;  Gor- 

burgho.  Watson,  13  Johns.  480;  Stanton  don  v.  Potter,  17  Yt  848.    Tills  is  a 

V.  Willson,  3  Day,  37;  Hillsborough  v.  carefully  considered  case;  and  the  court 

Deering,  4  N.  H.  86,  96;  Pidgin  v.  Cram,  reject  the  doctrine  of  the  father's  liabil- 

8  N.  H.  360;  Owen  v.  White,  6  Port,  ity  for  necessaries  furnished  the  minor 

436 ;  Tomkins  v.  Tomkins,  3  Stock.  612.  child,  against  his  consent,  both  on  reason 

And  see  Addison  v.  Bowie,  2  Bland,  006 ;  and  a  mass  of  English  authority.    The 

Newport  v.  Cook,  2  Ashm.  332;  Dupont  English  cases  cited  by  the  court  to  this 

V.  Johnson,  1  Bailey,  Ch.  274 ;  Myers  o.  point,  are  Bainbridge  v.  Pickering,  2  W. 

Myers,  2  McCord  Ch.  214,  264;  Cruger  Bl.  1326;  Baker  v.  Keen,  2  SUrk.  601; 

V.  Hey  ward,  2  Des.  94 ;  Cowls  v.  Cowls,  3  Fluck  v.  Tollemache,  1  Car.  ft  P.  6 ; 

Gilman,  436;  Dawes  v.  Howard,  4  Mass.  Rolfe  v.  Abbott,  6  Car.  ft  P.  286;  Law 

97;  Smith  v.  Tonng,  2  Dev.  ft  Bat.  26;  v.  Wilkin,  6  A.  &  E.  718;  Blackburn 

Collins  V.  Srunker,  1  U.  S.  Mo.  Law  Mag.  v.  Mackey,  1  Car.  ft  P.  1 ;  Seaborne  v. 

114.    "By  the  common  law  of  Massa^  Maddy,  9  Car.  ft  P.  497;  Mortimore  v. 

chusetts,  and  without  reference  to  any  Wright,  6  M.  &  W.  482, 9  Law  Jour.  k.  s. 

statute,  a  father,  if  of  sufficient  ability,  Exch.  168.    See  also  Hunt  v.  Thomson, 

is  as  much  bound  to  support  and  provide  3  Scam.  179. 
for  his  infant  children,  in  sickness  and  in         ^  Bishop  Con.  §  86,  266. 
health,  as  a  husband  is  bound  by  the  same         ^  Vol.  L  §  617 ;  1  Bishop  Mar.  Women, 

law  and  by  the  common  law  of  England  to  39. 

support  and  provide  for  his  wife."    Met-         *  1  Bishop  Crim.  Law,  §  880, 881 ;  Gor 

calf,  J.,  in  Dennis  v.  Clark,  2  Cush.  347,  man  v.  The  State,  42  Texas,  221. 
862.    See  further,  as  to  Massachusetts,         ^  Vol.  L  §  764. 
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vided  the  boy  with  gold  watches,  fast  horses,  finger-rings,  tops, 
cigars,  candy,  and  whiskey  in  profusion  suited  to  his  rank  and 
fortune.*  For  a  boy  hungry  or  cold  there  is  always  public  relief 
at  hand,  and  always  a  public  officer  to  compel  an  unwilling  father 
to  provide  for  his  necessities.  By  all  opinions,  where  a  father 
neither  refuses  nor  neglects  to  furnish  the  child  with  necessaries, 
no  third  person  can  supply  them  at  the  parent's  charge.^ 

Father  aasignlng  Services.  —  By  the  common  law,  a  father  may 
assign  to  another  the  services  of  his  children  during  minority ;  ^ 
but  under  the  statutes  in  many  of  our  States  he  cannot  do  this, 
except  in  some  manner  which  they  point  out.*  Moreover,  — 
*  T77idowed  Mother's  Rigihts.  — •  The  mother,  being  a  widow,  is 
entitled  to  the  labor  of  her  minor  children,  or  to  recover  pay  for 
it  from  an  employer,  while  she  supports  them;^  but  there  is 
doubt  whether  she,  like  the  father,  can  assign  their  future  services 
to  another.®    Again,  — 

§  528  a,  Wife  ia  Separation  ordering  Necessaries  for  Children.  — 
If  a  husband  and  wife  are  living  apart,  under  circumstances  ren- 
dering him  liable  for  necessaries  furnished  her,  then,  if  he  permits 
the  children  to  reside  with  her,  he  is  chargeable  for  necessaries 


^  Distinotion   m   to   Hnaband   and  Ing  it  to  be  determined  by  otben  what  is 

Wife.  —  There  is  a  distinction,  sometimes  reasonable."     Bazeley  v.  Forder,  Law 

taken,  which  would  restrict,  in  part,  the  Rep.  8  Q.  B.  659,  664.    See  Brown  v. 

force  of  this  argument  to  cases  in  which  Deloach,  28  Qa.  4S6 ;  Lefils  v,  Sugg,  15 

the  father  wholly  refused  to  supply  the  Ark.  137. 

son's  wants.    In  the  words  of  Blackburn,         <  Eitel  v.  Walter,  2  Brad.  287 ;  Gotta 

J.,  it  is :  '*  A  husband,  whilst  his  wife  re-  v.  Clark,  78  lU.  229;  Rogers  v.  Turner, 

sides  with  him,  chooses  his  own  style  of  59  Misso.  116. 

life,  at  least  in  theory.    In  the  quaint         *  Day  9.  Everett,  7  Mass.  145;  Fhelpa 

language  of  Hyde,  J.,  in  Manby  v.  Scott,  i;.  Townsend,  8  Pick.  892;  The  State  n 

1  Mod.  124, 188,  if  '  the  wife  will  have  a  Shreve,  Coze,  280. 
velvet  gown  and  a  satin  petticoat,  and         <  There  are  many  authorities  on  this 

the  husband  thinks  mohair  or  farendon  point    See  Commonwealth  v.  McKeagy, 

for  a  gown,  and  watered  tabby  for  a  pet-  1  Ashm.  248. 

ticoat,  is  as  fashionable,  and  fitter  for  his  *  Yolentine  v,  Bladen,  Harper,  9 ;  Ded- 
qnality,'  the  husband  is  to  decide,  and  ham  v.  Natick,  16  Mass.  135, 139 ;  Burk  v. 
neither  the  wife  nor  a  jury,  It  may  be  Fhips,  1  Root,  487 ;  Jones  v,  Tevis,  4  Litt 
consisting  of  drapers  and  milliners.  But  25;  Matthewson  v.  Perry,  37  Conn.  485; 
when  the  husband  has  without  cause  Hammond  v.  Corbett,  60  N.  H.  501 ;  Simp- 
turned  his  wife  out  of  doors,  or  by  his  son  v.  Buck,  5  Lans.  337.  But  see  Corn- 
own  fault  rendered  it  impossible  for  her  monwealth  v,  Murray,  4  Bum.  487,  488 ; 
to  reside  with  him,  the  rule  is  changed.  Fairmount,  &c.  Passenger  Railway  «. 
The  husband  is  no  longer  the  sole  judge  Stutler,  4  Smith,  Pa.  875. 
of  what  is  fit,  but  the  law  gives  the  wife  ^  Morris  o.  Low,  4  Stew.  &  P.  128.  See 
in  such  a  case  authority  to  pledge  his  People  v.  Gates,  48  N.  T.  40;  Pray  v. 
credit  for  her  reasonable  expenses,  leav-  Qorham,  81  Maine,  240. 
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to  them,  provided  by  a  third  person  on  her  order.^  Such  is 
probably  the  correct  doctrine,  even  where  the  right  of  the  chil- 
dren thus  to  charge  the  father  is  denied ;  the  better  reason  for 
which  being,  that,  in  these  circumstances,  the  wife  becomes  his 
agent  to  order  what  the  law  requires  him  to  supply.  Another 
reason  may  be,  that,  since  she  ought  to  care  for  her  own  offspring, 
a  necessary  for  them  ia  such  also  for  her. 

§  528  b.  Costody  «■  between  Father  and  Mother  —  (Third  Per- 
son). —  On  the  question  of  the  custody  of  a  child,  as  between 
father  and  mother,  his  claim  is,  by  our  unwritten  law,  superior  to 
hers ;  of  course  also  superior  to  any  third  person's.'  But  by  ill 
conduct  he  may  forfeit  this  his  superior  right,  or  the  custody 
may  be  given  to  the  mother  out  of  regard  to  the  interests  of  the 
child.^  This  is  often  so  where  an  infant  is  so  young  as  specially 
to  need  a  mother's  care.^ 

As  between  Mother  and  Third  Person.  —  The  mother's  claim,  as 
between  her  and  a  third  person,  is  superior.^  But  to  render  it 
quite  effectual,  she  should  be  in  a  condition  to  bestow  a  mother's 
care,  uncontrolled,  by  an  outside  party.  And  where  she  is  mar- 
ried to  a  second  husband,  and  the  effect  of  surrendering  a  boy  to 
her  would  be  to  take  him  away  from  relatives  by  blood  and  bring 
him  up  under  a  stepfather,  her  maternal  rights  will  not  be 
deemed  of  controlling  force.^  So  far  the  doctrine  is  plain. 
But,— 

1  Romney  v.  Keyes,  7  N.  H.  671 ;  Rey-  Hakewill,   12   C.  B.   228 ;    Hatson   v. 

iioldfl  u.  SweeUer,  16  Gray,  78 ;  Kimball  Townsend,  6  Rich.  £q.  240. 

V,  Keyes,  11  Wend.  33 ;  Walker  v.  Laigh-  *  In  re  Goldsworthy,  2  Q.  B.  D.  76 ;  In 

ton.  11  Fott  N.  H.  Ill;  Gill  o.  Read,  6  re  Taylor,  4  Ch.  D.  167;  In  re  Fynn,  2 

R.  I.  343  ;  Camerlin  v.  Palmer  Co.  10  De  G.  &  8.  467 ;  Thomas  v.  Roberts,  3  De 

Allen,  639.    And  see  Bazeley  v.  Forder,  G.  &  S.  768;  £z  parte  Hewitt,  11  Rich. 

Law  Rep.  3  Q.  B.  669 ;  Atkyns  v.  Pearce,  326 ;  Nickols  v.  Giles,  2  Root,  461 ;  Cole  i;. 

2  C.  B.  K.  8.  763;  Hancock  o.  Merrick,  10  Cole,  23  Iowa,  433;  McBride  v.  McBride, 

Cush.  41.    See  post,  §  668.  1  Bush,  16;  The  State  v.  Baird,  6  C.  E. 

>  Post,  §  629,  646;  Henson  v.  WalU,  Green,  384;  McKim  o,  McKim,  12  R  L 

40  Ind.  170;  Bennett  v.  Bennett,  43  Conn.  462;  Anonymous,  66  Ala.  428;  McShan 

813 ;  Ex  parte  Boaz,  31  Ala.  426 ;  Latham  v.  McShan,  66  Missis.  413;   People  v. 

V.  Latham,  80  Grat.  307  ;  In  re  Besant,  Chegaray.    18   Wend.   637 ;    People   v, 

11  Ch.  D.  606;  Besant  v.  Wood,  12  Ch.    ,  19  Wend.  16;  £z  parte  Schum- 

D.  606;  People  v.  Olmstead,  27  Barb.  9;  pert,  6  Rich.  344;  Reg.  v.  Baxter,  2  U.  C. 

McBride  v.  McBride,  1  Bush,  16 ;  Hunt  ».  Q.  B.  370. 

Hunt,  4  Green,  Iowa,  216 ;  People  v.  Mer-  ^  The  State  v.  Baird,  8  C.  £.  Green, 

cein,  3  Hill,  N.  T.  809 ;  The  Sute  v.  Pafaie,  194 ;  The  State  v,  Stigall,  2  Zab.  286. 

4  Humph.  623;  Steele  v.Thacher,l  Ware,  •People   v.   Wilcox,  22  Barb.   178; 

91 ;   Commonwealth  v.  Briggs,  16  Pick.  Moore  v.  Christian,  66  Missis.  406.    See 

2a3;  Rex  v.  De  Manneyille,  6  East,  221 ;  Sword  v.  Keith,  31  Mich.  247. 

Rex  p.  GreenhUl,  4  A.  &  B.  624 ;  In  re  •  Spears  v.  Snell,  74  N.  C.  210;  The 
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§  528  (?.  Oood  of  Child.  —  By  all  opinions,  the  good  of  the  child 
should  have  a  prominent  place  in  the  problem  of  bis  custody. 
Yet  how  prominent?  When  shall  it  control  parental  claims? 
Or  shall  it  always  be  deemed  superior  to  them  ?  Or,  if  always 
superior,  how  far  does  the  fact  of  this  nearest  blood-relationship 
create  the  presumption  that  the  child's  good  will  be  best  pro- 
moted under  the  care  of  the  parent?  Prima faeie^  hey ond  all 
doubt,  the  rights  of  the  respective  parents,  as  just  stated,  and  the 
good  of  the  child,  are  one ;  the  harmony  is  complete,  thei*e  is  no 
clashing.  The  difficulty  i&  created  by  discordant  elements.  The 
question  of  the  custody  is  addressed  to  the  judicial  discretion,  and 
judges  do  not  agree  upon  the  effect  of  these  elements.  And 
there  are  differences  between  the  English  rulings,  which  give  im- 
mense prominence  to  the  father's  rights,  and  those:  in  our  States. 
So  the  latter  differ  also ;  those  in  some  States  approaching  near 
the  English,  and  those  in  others  departing  widely  and  more 
widely  from  them.  And  the  individual  views  of  judges  in  the 
same  State  differ  practically.  In  this  preliminary  inquiry,  having 
no  special  reference  to  the  custody  on  the  divorce  suit,  we  shall 
not  do  well  to  attempt  to  thread  these  mazes  of  distinction  and 
conflict.' 

CoDBiiltlng  Child. — In  various  circumstances, —  especially  where 
the  child  is  of  an  age  to  know  his  own  wants,  and  more  especially 
where  the  claims  of  the  contestants  are  almost  evenly  balanced,  — 
he  will  be  consulted,  commonly  in  private  by  the  judge,  and  per- 
mitted to  go  with  the  contestant  he  chooses.^ 

§  528  d.  Third  Pencil.  —  By  all  opinions,  English  and  Ameri- 
can, there  may  be  and  are  cases  wherein  the  child,  for  his  good. 


SUte  0.  Scott,  10  Fost.  N.  H.  274;  Arm- 
strong V.  Stone,  9  Grat.  102. 

1  Post,  §  529,  546;  Rowe  v.  Rowe,  28 
Mich.  853;  Gamer  v.  Gordon,  41  Ind.  92; 
Faulk  V,  Faulk,  23  Texas.  653;  Garden- 
hire  V,  Hinds,  1  Head,  402 ;  Ex  parte  Hew- 
itt, 11  Rich.  326;  Cole  v.  Cole,  23  Iowa, 
433;  McKim  v.  McKim,  12  R.  L  462; 
Green  v.  Green,  52  Iowa,  403;  In  re 
Welch,  74  N.  Y.  299;  People  v.  Turner, 
55  HI.  280;  In  re  Clifton,  47  How.  Pr. 
172;  Tarkington  v.  The  State,  I  Ind. 
171 ;  The  State  v,  Paine,  4  Humph.  523; 
People  o.  Humphreys,  24  Barb.  521 ;  Mer* 
oein  r.  People,  26  Wend.  64 ;  Armstrong 
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V,  Stone,  9  Grat  102;  Ez  parte  Schnm- 
pert,  6  Rich.  344 ;  United  States  v.  Green, 
8  Mason,  482;  Young  v.  The  State,  15 
Ind.  480;  Ward  v.  Roper,  7  Humph.  Ill; 
Drumb  v.  Keen,  47  Iowa,  435;  English  v. 
English,  4  Stew.  Ch.  543. 

^  Spears  v.  Snell,  74  N.  C.  210;  Com- 
monwealth V,  Hammond,  10  Pick.  274; 
Commonwealth  v.  Hamilton,  6  Mass.  273 ; 
People  V.  Pillow,  1  Sandf .  672 ;  The  Sute 
V,  Scott,  10  Fost.  N.  H.  274;  The  State 
V.  Baird,  3  C.  E.  Green,  194;  McShan  v. 
McShan,  56  Missis.  413 ;  People  v.  Porter, 
1  Duer,  709 ;  The  State  p.  Paine,  4  Humph. 
523 ;  The  State  o.  StigaU,  2  Zab.  286. 
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will  be  taken  from  the  parents,  and  placed  in  the  custody  of  a 
third  person.^    So  — 

§  528  e.  Parent  renounoing  Costody.  —  An  i^eement  by  a 
parent  to  renounce  the  custody  and  control  of  his  child,  being 
an  undertaking  to  throw  off  in  part  his  obligations  to  the  public, 
and  especially  to  the  child,  who  is  not  a  party  thereto,  is,  in  a 
measure  how  full  we  may  not  be  able  to  say  on  the  authorities, 
void ;  and  void  as  against  public  policy.  Yet,  to  some  extent, 
such  an  agreement,  being  made  in  special  circumstances  and  in 
the  interest  of  the  child,  will  be  recognized  and  enforced  on  the 
question  of  its  custody.^  The  distinction  as  to  this  ought,  in 
principle,  to  be  held  as  being,  that  the  parent  can  renounce  his 
individual  rights  and  claims,  but  not  any  duty  which  the  public 
interest  or  the  good  of  the  child  has  imposed.  He  can  give  up 
what  is  his  own,  but  not  what  belongs  to  another  or  the  public. 

§  529.  Doctrine  in  Brief.  —  The  doctrine  in  brief  is,  that,  prima 
faeie^  the  father  is  entitled,  not  only  as  against  the  rest  of  the 
world  ^  but  as  against  the  mother  likewise,  if  the  parents  are  liv- 
ing ^pai*t,  to  the  custody  of  the  children,  of  both  sexes,  during 
the  entire  period  of  their  minority.  Yet  this  right  is  not  absolute, 
and  it  is  commonly  made  to  yield  when  the  good  of  the  child, 
which,  especially  according  to  the  modem  American  decisions,  is 
the  chief  thing  to  be  regarded,  requires.^    A  father  who  turns  a 

1  Ex  parte  Warner,  4  Bro.  C.  C.  101 ;  v.  Smith,  0  GreenL  4d2 ;  United  States  v. 

Wellesley  v.  Beaufort,  2  Rues.  1 ;  Lyons  Green,  3  Mason,  482 ;  In  re  Kottroan,  2 

V.  Blenkin,  Jacob,  267 ;  Gamer  v,  Gordon,  Hill,  S.  C.  863 ;  People  v.  Mercein,  3  Hill, 

41  Ind.  02 ;  Gardenhire  v.  Hinds,  1  Head,  N.  Y.  809, 8  Paige,  47 ;  The  State  v.  Paine, 

402;  In  re  Toulmin,  R.  M.  Charl.  489;  4  Humph.  623;  Steele  v.  Thacher,  1  Ware, 

In  re  Clifton,  47  How.  Pr.  172;  Young  v,  91 ;  People  v,  Chegaraj,  18  Wend.  637 ; 

The  State,  15  Ind.  480.  People  v. ,  19  Wend.  16;  In  re  Toul- 

>  Post,  §  632,  649 ;  People  v.  Mercein,  mm,  R.  M.  Charl.  489;  Mercein  v.  People, 

3  Hill,  N.  Y.  399 ;  Commonwealth  v.  St.  26  Wend.  64 ;  The  Sute  v.  Clover,  1  Har- 

John's  Orphan  Asylum,  9  Philad.  671 ;  rison,  419;  Rex  v.  Greenhill,  6  Not.  ft  M. 

Cook  V.  Bybee,  24  Texas,  278 ;  Mayne  o.  244;  De  Mannerille  v.  De  Manneville,  10 

Baldwin,  1  Halst.  Ch.  464;  Drumb  o.  Ves.  62,  and  note  to  Sumner's  ed.;  Ball 

Keen,  47  Iowa,  486 ;  Johnson  v.  Terry,  84  v.  Ball,  2  Sim.  86 ;  Jackson  v.  Hankey, 

Conn.  269.  Jacob,  264;  2  Kent  Com.  194;  Wood  v, 

*  Ante,  §  528  6;  post,  §  646;  Sumner  Wood,  8  Ala.  766;  The  Sute  v.  King,  1 

r.  Sebee,  3  Greenl.  223;  Commonwealth  Ga.  Decis.  93;  Rex  v.  Delaval,  3  Bur. 

o.  Nutt,  1  Browne,  Pa.  143;   Kiflen  v.  1434, 1436 ;  Wellesley  v.  Beaufort,  2  Rnss. 

Kiffen,  cited  1  P.  Wms.  697,  706;  Mac-  1;  b.  c.  nom.  WeUesley  v.  Wellesley,  af- 

pherson  on  Infants,  143 ;  Allen  v.  Coster,  firmed  in  the  H.  of  Lords,  1  Dow  &  C. 

1  Beav.  202;  Wellesley  o.  Wellesley  2  152;  Rex  v.  De  Manneyille,  6  East,  221 ; 

Bligh,  K.  B.  124;  Whitfield  v.  Hales,  12  Rex  v.  Moseley,  6  East,  224.  note;  Hol- 

Ves.  492,  and  note  to  Sumner's  ed.  combe  Eq.  269 ;  Commonwealth  v.  Max- 

«  Ante,  §  628  c;  post,  §646;  The  State  well,  6  Law  Reporter,  214;   £x  parte 
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child  out  upon  the  world  without  caring  for  him,  relinquishes 
thereby  the  parental  right  to  his  custody,  and  absolves  him  from 
the  duty  of  filial  obedience.^  Yet  such  a  father  may  be  required 
to  support  the  child  to  whose  control  and  custody  his  right  is  for- 
feited.^ More  of  this  subject  will  appear  under  the  third  sub- 
title.8 

* 
n.   Applications  of  Doctrines  in  Divorce  Catues. 

§  530.  Our  American  Statutes.  —  Generally,  in  our  States,  there 
are  statutes  empowering  the  court,  during  the  pendency  and  on 
and  after  the  termination  of  a  divorce  suit,  to  direct  with  which 
party  or  what  other  person  the  custody  of  the  children  of  the 
marriage  shall  be.  And  under  most  of  these  statutes,  either  by 
their  terms  or  by  their  construction,  this  jurisdiction  must  be  exer- 
cised by  the  same  court  and  in  the  same  cause  wherein  the  di- 
vorce is  sought  or  granted.^  But  another  court  may  in  proper 
circumstances  lend  its  aid  to  execute  the  mandate.^  And  by  the 
terms  of  the  statutes  or  by  their  construction,  the  order,  with 
that  for  the  support,  may  in  most  of  the  States  be  modified  from 

Schumpert,  6  Rich.  844;  Ahrenfeldt  v,  >  Stansburyv.  Bertron,  7  Watts  &  S. 

Ahrenfeldt,  1  Hoffman,  497.    And  see  an  862.     And  see  Shelley  v.  Westbrooke, 

English  case,  of  great  interest,  in  which  Jacob,2e6;Wellesleyo.  Beaufort,  2  Rnss. 

the  Vice-Chancellor  says :   *'  When  the  1 ;  Mytton  v.  Holyoake,  cited  Macpher- 

court  refuses  to  give  possession  of  hb  son  on  Infants,  149;  Clinton  v.  York,  26 

children  to  the  father.  It  is  the  paramount  Maine,  167. 

duty  of  the  court  to  do  so  for  the  protec-  ^  Macpherson  on  Infants,  142 ;  Cowls 

tion  of  the  children  themselyes ;  and  the  v.  Cowls,  3  Oilman,  485. 

court  will  perform  that  duty  if  the  father  >  The  reader  will  find  the  English  an- 

has  so  conducted  himself  as  that  it  wiU  thorities  collected  in   Shelford  Mar.  & 

not  be  for  the  benefit  of  the  infants  that  Div.  677  et  seq.;  and  Forsyth  on  the  Cus- 

they  should  be  delivered  to  him,  —  or  if  tody  of  Infants.    Most  of  the  principal 

their  being  with  him  wiU  affect  their  ones  appear  also  in  this  chapter, 

happiness,  —  or  if  they  cannot  associate  *  Bennett  v.  Southard,  85  Cal.  688; 

with  him  without  moral  contamination,  Hoffman  v.  Hoffman,  16  Ohio  State,  427 ; 

—  orif,  because  they  associate  with  him.  Price  v.  Price,  55  N.  Y.  666;  Bush  v. 

other  persons  will  shun  their  society."  Bush,  87  Ind.  164;  Cocke  v,  Hannum,  89 

Anonymous,  2  Sim.  n.  s.  54,  69, 11  Eng.  Missis.  428 ;  Hunt  u.  Hunt,  4  Greene,  Iowa, 

L.  &  £q.  281, 290.   And  see,  further.  The  216;  Husband  v.  Husband,  67  Ind.  583; 

State  i;.  Stigall,  2  Zab.  286;  In  re  Hake-  Williams  v.  WilUams,  18  Ind.  628;  DaTis 

will,  22  Eng.  L.  &  Eq.  895;  People  v.  Poi^  v.  Davis,  76  N.  Y.  221 ;  Barney  ».  Barney, 

ter,  1  Duer,  709;   Tarkington    v.  The  14  Iowa,  189;  Miner  &.  Miner,  11  BI.  43. 

Sute,  1  Ind.  171 ;  Lindsey  v.  Lindsey,  14  See  Shaw  v,  McHeniy,  62  Iowa,  182 ; 

Ga.  657 ;  In  re  Hakewill,  16  Eng.  L.  &  Landis  o.  Landis,  10  Vroom,  274. 

Eq.  590;  The  State  v.  Scott,  10  Post.  ^  KichoUs  o.  NichoUs,  3  Duer,  642; 

N.  H.  274;  OishwUer  v.  Dodez,  4  Ohio  WiUiams  v.   Williams,  supra;    Sears  v. 

State,  U15.  Dessar,  28  Ind.  472. 
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time  to  time.^    But  there  may  be  States  in  which  this  cannot  be 
done  unless  the  decree  itself  reserves  the  power.^ 

Bffeot  on  Common-law  Rlg^htu  of  Father.  —  These  statutes  are 
commonly  interpreted  as  taking  from  the  father,  during  the  pen- 
dency of  the  divorce  suit,  and  afterward  should  a  divorce  be 
granted  for  his  fault,  his  superior  right  over  the  mother  to  the 
custody  of  the  children,  conferred  by  the  unwritten  law.®  So 
also  are  the  English  statutes  on  the  same  subjects  HofiFman, 
Assistant  Y.  C,  put  the  question,  in  a  New  York  case,  as  follows : 
"  I  look  upon  this  statute,  especially  when  a  decree  has  been  pro- 
nounced for  a  separation,  as  neutralizing  the  rule  of  the  common 
law ;  as  annulling  the  superiority  of  the  patria  pote%ta9^  and 
placing  the  parents  on  an  equality  as  to  the  future  custody  of  the 
children  even  if  it  does  not  create  a  presumption  in  favor  of  the 
wife  "  when  she  is  the  injured  party.  ^^  And  this  is  the  case, 
because  no  decree  for  a  sepai*ation  can  be  pronounced  without 
evidence  of  such  a  violation  of  duty  in  one  relation  of  life  as  im- 
plies a  probability  of  the  disregard  of  eveiy  other."  ^  By  the  law 
of  nature,  the  father  and  mother  are,  at  least,  equal  in  respect  of 
the  custody,  if  indeed  the  fact  of  the  woman's  having  borne  the 
child  in  her  womb  does  not  give  her  a  superior  right.  The  hus- 
band's claim  is  founded  on  the  marriage  ;  the  law  does  not  give  a 
man  the  custody  of  his  bastard.®  Hence,  when  a  marriage  is  dis- 
solved, the  mother  does  not  stand  on  ground  inferior  in  this 

1  DaraaU   v.  Mullikin,  8   Ind.    162;  634;    Bennett  v.  Bennett,  Deady,  299; 

Welch  V,  Welch,  38  Wis.  634;  Chandler  Hewitt  v.   Long,  76  Bl  899.    And  see 

V.  Chandler,  24  Mich.  176;  Shaw  v.  Mc-  English  v.  English,  4  Stew.  Ch.  648. 
Henry,  supra ;   Andrews  v.  Andrews,  16         ^  Under  20  &  21  Vict  c.  86,  §  36,  it 

Iowa,  423 ;  Ahrenfeldt  v,  Ahrenf eldt,  4  was  by  Sir  C.  Cresswell  obsenred :  "  The 

Sandf.  Ch.  493;  Wilson  V.  Wilson,  46  Cal.  application  here  is  not  to  enforce  the 

899 ;    Haryey  v.  Lane,  66  Maine,  636 ;  common-law  rule,  but  to  the  discretion  of 

Miller  v.  Miller,  64  Maine,  484 ;  Semrow  the  court."    Spratt  v.  Spratt,  1  Swab.  & 

V.  Semrow,  28  Minn.  214 ;   Hoffman  v,  T.  216.    Yet  it  is  perhaps  deemed  in  the 

Hoffman,  16  Oliio  State,  427;  Boggs  v.  English  Divorce  Court  that  the  father 

Boggs,  49  Iowa,  190 ;  Cook  v.  Cook,  1  has  a  sort  of  superior  right  even  after  a 

Barb.  Ch.  639 ;  Codd  o.  Codd,  2  Johns,  divorce  for  his  fault.    See  observations  of 

Ch.  141 ;  Laurie  v,  Laurie,  9  Paige,  234 ;  Sir  J.  P.  Wilde  in  Chetwynd  v.  Chetwynd, 

Barrere  v.  Bsrrere,  4  Johns.  Ch.  187;  Law  Rep.  1  P.  &  M.  39,  41.    And  see 

Hansford  v.  Hansford,  10  Ala.  661 ;  Paige  Cartlidge  v.  Cartlidge,  2  Swab.  &  T.  667. 

on  Div.  302 ;  Collins  v.  Collins,  2  Paige,  9.  But  see  Milf ord  v,  Mllf ord,  Law  Rep.  1  P. 

s  Cook  i;.  Cook,  1  Barb.  Ch.  639 ;  Sul-  &  M.  716,  717.    And  see  post,  §  638. 
Uvan  V.  Learned,  49  Ind.  262.  *  Ahrenfeldt  v.  Ahrenfeldt,  1  HofEman, 

s  Wand  v.  Wand,  14  Cal.  612;  Green  497,  602. 
V.  Green,  62  Iowa,  403 ;  Lusk  v.  Lusk,         >  Post,  §  660. 
28  Misso.  91 ;  Welch  v.  Welch,  88  Wis. 
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respect  to  the  father.  And,  during  the  pendency  of  a  divorce 
suit,  both  the  policy  of  the  law  and  natural  justice  make  the  par- 
ties equal.^ 

§  580  a.  BnsUflh  Statute.  —  The  English  Divorce  Act,  20  &  21 
Vict.  c.  85,  §  35,  amended  by  22  &  23  Vict.  c.  61,  §  4,  gives  the 
court  ample  jurisdiction  to  regulate  the  custody  and  provide  for 
the  maintenance  and  education  of  the  children,  both  during  the 
])endeucy  of  the  suit  and  on  and  after  '  the  final  decree.  There  is 
nothing  in  the  provisions  specially  variant  from  our  own.  Some- 
thing of  their  construction  and  of  the  practice  under  them  may  be 
seen  in  the  authorities  cited  in  the  note.^ 

§  531.  Whether  Statute  necessary  to  this  Juxlsdietioii.  —  The 
ecclesiastical  courts  never  had  the  jurisdiction  we  are  considering. 
Such  imperfect  judicial  authority  over  the  question  as  existed  in 
divorce  causes  was  exercised,  partially  and  imperfectly,  by  the  com- 
mon-law and  equity  tribunals.  The  ecclesiastical  could  merely, 
in  instances  where  for  very  clear  reasons  the  mother  should 
be  permitted  to  retain  the  child,  refuse,  in  awarding  alimony,  to 
consider  as  diminishing  the  amount,  that  the  husband  will  have  it 
to  support.^  But  the  question  is  very  different,  whether,  when 
the  jurisdiction  to  grant  divorce  is  committed  to  a  court  of  equity, 
this  tribunal,  wherein  the  power  already  resided,  may  not  exer- 
cise it  in  a  divorce  cause.  In  reason,  it  can.  And  those  equity 
courts  which  without  statutory  direction  give  alimony  where  they 
connot  also  decree  divorce,^  have  entertained  in  the  same  suit 
this  jurisdiction  likewise.^  So  where  there  were  two  statutes, 
''  the  one  providing  for  the  disposition  of  the  children  in  all  cases 
of  separation  when  neither  party  shall  obtain  a  divorce ;  the 
other,  investing  the  Court  of  Chancery  with  power,  in  cases  of 

1  Ante,  §  302  et  seq.  Chetwynd  v,  Chetwynd,  Law  Rep.  1  P. 

^  The  latter  of  these  enactments  ena-  &  M.  d9;  Bacon  o.  Bacon,  Law  Rep.  1  P. 

bles  the  court  to  vary  its  orders  after  final  &  M.  167 ;  Mallinson  v,  Mallinson,  Law 

decree.    That  it  coiUd  not  be  done  under  Rep.  1  P.  &  M.  221 ;  Milford  v.  Milf ord, 

the  former,  see  Robotham  v.  Rohotham,  Law  Rep.  1  P.  &  M.  716;  post,  §  632- 

1  Swab.  &  T.  100 ;  Seymour  v,  Seymour,  639. 

1  Swab.  &  T.  332;  Curtis  v.  Curtis,  1         «  OreenhiU  v.  Greenhill,  1  Curt.  £c. 

Swab.  &  T.  102;  Suggate  v.  Suggate,  1  462,  6  Eng.  Ec.  876,  378;  Smith  v.  Smith, 

Swab.  &T.  402.  2  PhiUim.  162,  1  Eng.  £c.  220;  ante, 

•  Whieldon  t;.  Whieldon,  2  Swab.  &  T.  §  466. 
388 ;  Codrington  v.  Codrington,  3  Swab.         *  Ante,  §  364  et  seq. 
&  T.  406 ;  Ryder  v.  Ryder,  2  Swab.  &  T.         «  Williams  v.  WiUiams,  4  Des.  188 ; 

225;  Cooke  v.  Cooke,  3  Swab.  &  T.  248;  Anonymous, 4  Des.  04  ;Prather  v.  Pmther, 

Seddon  v.  Seddon,  2  Swab.  &  T.  640;  4  Des.  38. 
Webster  o.  Webster,  3  Swab.  &  T.  106; 
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separation,  to  determine  the  same  questions  with  respect  to  the 
children,  upon  the  petition  of  either  party,"  —  it  was  held  that 
the  latter  authority  might  be  exercised  in  the  divorce  suit.^ 

§  532.    To  whom  wUl  be  awarded  the  CuBtody  :  — 

Disoretion — Not  Technioal  Rnle. — It  is  obvious  from  the  fore- 
going elucidations,  that  these  statutes  have  nullified  as  to  divorce 
causes  the  technical  rules  of  the  unwritten  law  of  this  subject,  the 
principal  one  of  which  is  the  father's  superior  right,  and  left  the 
question  of  custody  to  the  unrestrained  judicial  discretion.^  Yet, 
in  exercising  this  discretion,  the  court  will  take  care  not  to 
violate  established  rules  of  law.^  But  it  will  take  into  its  con- 
sideration the  new  and  altered  facts. 

Oood  of  CbUd.  —  The  children  are  not  parties  to  the  litigation, 
nor  are  they  expected  to  be  partisans  therein.  ^^  It  is  desirable 
in  the  interests  of  these  children,"  said  the  learned  judge  in  an 
English  case,  ^^  that  they  should  not  be  troubled  with  their 
parents'  dissensions,  nor  be  made  the  depository  of  their  parents' 
grievances,  the  one  against  the  other.  And  if  either  parent  should 
make  use  of  the  access  to  influence  the  children  against  the  other 
parent,  I  should  interfere  to  deprive  the  disobedient  party  of  all 
right  of  access."^  And,  in  this  spirit,  the  leading  doctrine  in 
awarding  the  custody  is  to  consult  the  good  of  the  children, 
rather  than  the  gratification  of  the  parents.^    Hence,  — 

Agreement  as  to  Cuatody.  —  An  agreement  on  this  subject,  be- 
tween the  parents,  before  the  decree  of  divorce  is  rendered,  can 
have  no  controlling  influence  ;  for  they  are  not  the  persons  whose 
interests  are  primarily  to  be  consulted.®    Hence,  also,  — 

Cuatody  to  Third  Person.  —  In  exceptional  circumstances,  where 
the  good  of  the  children  requires,  they  will  be  committed  to  the 
custody  of  a  third  person,  in  disregard  of  the  claims  of  both 


1  Hansford  o.  Hansford,  10  Ala.  661, 
563;  Cornelius  v,  Cornelius,  81  Ala.  479. 

^  Ante,  §  580;  post,  §  588;  PoweU  v. 
Powell,  58  Ind.  518;  Ryder  v,  Rydery2 
Swab.  &  T.  225,228;  Bush  v.  Bush,  87 
Ind.  164 ;  Price  v.  Price,  55  N.  Y.  656 ; 
Lusk  V.  Lusk,  28  Misso.  01. 

'  D' Alton  V.  D'Alton,  4  P.  D.  87. 

*  D'Alton  f.  D'Alton,  supra,  p.  90. 

*  Barrere  v.  Barrere,  4  Johns.  Ch.  187 ; 
Cook  V.  Cook,  1  Barb.  Ch.  689;  Ahren- 
feldt  r.  Ahrenf eldt,  1  Hoffman,  497 ;  Ad- 


ams V.  Adams,  1  Duv.  167;  Wand  v. 
Wand,  14  Cal.  512 ;  Cornelius  v,  Corne- 
lius, 81  Ala.  479;  Goodrich  v.  Goodrich, 
44  Ala.  670;  Green  v.  Green,  52  Iowa, 
408;  Lusk  v.  Lusk,  28  Misso.  91;  lliner 
V.  Miner,  11  111.  48, 49 ;  Hewitt  o.  Long,  76 
111.  899.  This  doctrine  is  confirmed  bj 
statutory  proTisions  in  some  of  the  States. 
And  see  Trimble  v.  Trimble,  15  Texas,  18. 
8  Cook  &.  Cook,  1  Barb.  Ch.  689.  And 
see  People  v.  Mercein,  8  Hill,  N.  Y.  399. 
And  see  ante,  §  528  c ;  post,  §  549. 
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parents.'  But  in  Wisconsin,  by  construction  of  the  statute,  this 
cannot  be  done.^    Still,  — 

Superior  Rlsht  of  Innooent  Party.  —  Where  the  children's  inter- 
ests will  not  be  prejudiced,  a  woman  who  has  been  compelled  by 
the  wrongs  of  her  husband  to  procure  a  judicial  separation  or 
divorce  from  him  "  ought  not,"  in  the  words  of  Sir  C.  Cresswell, 
^*  to  obtain  it  at  the  expense  of  losing  the  society  of  her  children." ' 
For  this  reason,^  and  because  a  pei-son  who  has  conducted  well 
or  ill  in  one  domestic  relation  wHl  be  likely  to  do  the  same 
in  another,  and  because  the  moral  contamination  of  a  parent  who 
has  committed  adultery  or  otherwise  wronged  matrimonially  the 
other  parent  is  injurious  to  the  child,^  the  custody  will,  as  a  sort 
of  general  rule,  subject  to  exceptions  and  limitations,  be  given,  for 
the  child*s  good  as  well  as  for  justice,  to  the  innocent  party  in 
the  divorce.^    As  to  — 

§  533.  Morals  of  Parent  —  Example,  especially  a  parent's,  is 
controlling  over  children.'^  When,  therefore,  a  husband  intro* 
duced  into  his  house  a  mistress,  under  their  observation,  the  court 
gave  the  custody  of  the  daughters  to  the  wife,  —  not  including 
the  sons  in  the  order.^    A  single  act  of  adultery,  followed  by 

>  Post,  §  634;  Chetwynd  9.  Chetwynd,  Deming,  80  IlL  342;  Bedell  v.  Bedell,  1 

4  Swab.  &  T.  161;  Chetwynd  v.  Chet-  Johns.  Ch.  604 ;  KingBberry  v.  Kingsberry, 

wynd,  Law  Bep.  1  P.  &  M.  39 ;  Godrich  8  Harring.  Del.  8 ;   Jeans  v.  Jeans,  2 

V,  Godrich,  Law  Rep.  8  P.  &  M.  184 ;  Harring.  Del.  142,  where  there  were  two 

McCarthy  v.   fiinman,  36   Conn.    638;  daughters  and  one  son,  and  the  court  gave 

Green  v.  Green,  62  Iowa,  403.  to  the  plaintiif  wife  the  custody  of  the 

s  Hopkins  v,  Hopkins,  89  Wis.  107.  daughters  only ;  Clark  v,  Clark,  Wright, 

s  Suggate  V.  Suggate,  1  Swab.  &  T.  226 ;  Hansford  v.  Hansford,  10  Ala.  661 ; 

492,  496 ;  post,  §  638.  Bascom  v.  Bascom,  Wright,  632 ;  People 

<  Boynton  v,  Boynton,  2  Swab.  &  T.  v.  Meroein,  8  Paige,  47  ;   Bichmond  v, 

276 ;  Cooke  v.  Cooke,  8  Swab.  &  T.  248 ;  Bichmond,  1  Green  Ch.  90 ;  Cook  v.  Cook, 

Chetwynd  v,  Chetwynd,  Law  Rep.  1  P.  ft  1  Barb.  Ch.  639. 

M.  39;  Bacon  v.  Bacon,  Law  Rep.  1  P.  &         ^  See  Barrere  v.  Barrere,  4  Johns.  Ch. 

M.  167;  Milford  v.  Milford,  Law  Bep.  1  187, 197;  Anonymous,  2  Sim.  k.  s.  64, 11 

P.  &  M.  716.  £ng.  L.  &  £q.  281. 

•  Post,  §  638.  «  WUlUms  v.  WiUiams,  4  Des.  188. 

*  Carr  v.  Carr,  22  Grat.  168 ;  Latham  This  was  a  suit  for  alimony  only,  not 
V.  Latham,  80  Grat.  807 ;  Welch  v.  Welch,  for  divorce.  Probably  most  courts,  de> 
88  Wis.  684;  Becker  v.  Becker,  79  IlL  creeing  a  divorce  on  such  facts,  would 
682;  Burgev.Burge,  88111. 164;  Boyd  p.  commit  the  sons  equaUy  with  the 
Boyd,  1  Swab.  &  T.  662;  Hardmg  v.  daughters  to  the  mother.  Where  the 
Harding,  22  Md.  837 ;  Goodrich  v.  Good-  wife's  claim  for  alimony  without  dirorce 
rich,  44  Ala.  670;  Levering  v.  Levering,  was  not  strong,  yet  on  the  whole  the 
16  Md.  213 ;  Codd  v.  Codd,  2  Johns.  Ch.  court  granted  it  by  reason  of  unhappy 
141 ;  Wand  v.  Wand,  14  Cal.  612 ;  Noel  differences,  the  husband  was  permitted  to 
V.  Noel,  9  C.  E.  Green,  137 ;  Scoggins  v.  have  the  nurture  and  education  of  the 
Scoggins,  80  N.  C.  318 ;   Wilkinson  r.  child,  a  daughter,  under  his  own  control, 
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complete  reformation,  has  been  deemed  not  alone  sufficient  to 
exclude  a  husband,  absolutely  and  for  ever,  from  the  care  of  his 
infant  children.^  After  the  dissolution  of  a  marriage  for  the 
wife's  adultery,  in  which  she  is  still  living,  it  is  not,  the  Pennsyl- 
vania court  has  held,  a  matter  of  course  to  remove  the  children 
from  her  custody  to  the  husband's.  The  court  will  look  into  the 
circumstances,  and  make  such  order  as  the  good  of  the  children 
requires.  And,  in  a  case  of  this  sort,  the  court  refused  at  first 
to  take  them  from  the  mother ;  ^  but,  on  a  subsequent  applica- 
tion, three  years  having  been  added  to  their  age,  and  the  father's 
circumstances  having  slightly  changed,  they  were  committed  to 
him.^  In  Ohio,  on  a  dissolution  of  the  marriage  for  a  single  act 
of  adultery  by  the  wife,  in  a  case  where  there  was  hope  of  her 
reformation,  the  court  committed  the  younger  child  to  her,  giving 
the  custody  of  the  other  to  the  father.*  Not  often,  it  is  believed, 
will  a  court  deem  itself  justified  in  rewarding  this  sort  of  profli- 
gacy by  giving,  to  an  adulterous  wife,  as  against  the  husband 
whom  she  has  wronged,  the  solace  of  their  child  lawfully  begot- 
ten. Sir  C.  Cresswell,  in  the  English  Divorce  Court,  influenced 
in  some  measure  by  the  terms  of  the  statute  of  2  &  3  Vict  c.  54, 
laid  down  the  doctrine,  that  a  woman  for  whose  adultery  a 
divorce  is  pronounced  shall  not  even  have  access  to  her  chil- 
dren.^ And  where  a  husband's  divorce  petition  was  dismissed 
by  reason  of  his  own  adultery,  and  the  wife  asked  an  order  for 
access  to  her  children,  this  learned  judge,  while  he  held  that  he 
had  in  these  circumstances  no  jurisdiction  over  the  question, 
said :  *^  The  petitioner  has  come  before  the  court  in  a  most  unfa- 
vorable character.  His  conduct  towards  the  unfortunate  respon- 
dent was  most  heartless.  Jealous  by  nature,  that  unhappy 
woman  had  her  jealousy  constantly  kept  alive  by  her  husband, 
and  at  last  threw  herself  into  the  arms  of  her  seducer.  She  must 
take  the  consequence  of  her  conduct.  It  will  probably  have  a 
salutary  effect  on  the  interests  of  public  morality,  that  it  should 
be  known  that  a  woman,  if  found  guilty  of  adultery,  will  forfeit, 

she  to  hare  aooett  to  her.    AnonymouB,  Ch.  219,  the  costodj  of  a  child  was  at 

4  Des.  94, 102.  first  given  to  the  mother  on  account  of 

^  Cook  V.  Cook,  1  Barb.  Ch.  039.  its  tender  years,  and  afterward  trans- 

s  Commonwealth  o.  Addicks,  6  Binn.  ferred  to  the  father. 
620.  *  Dailey  v.  Dailej,  Wright,  614,  617. 

•  Commonwealth  v.  Addicks,  2  S.  ft  R.         ^  Clout  v.  Clout,  2  Swah.  &  T.  891; 

174.    In  Valentine  v.  Valentine,  4  Halst  Bent  v.  Bent,  2  Swab.  &  T.  892. 
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as  far  as  this  court  is  concerned,  all  right  to  the  custody  of,  or 
access  to,  her  children.  Even  if  I  possessed  the  power,  which  I 
think  I  do  not,  to  make  an  order  giving  the  respondent  access  to 
her  children,  in  such  a  case  I  should  not  make  one."  ^  And  the 
like  doctrine  appears  to  be  applied  in  the  Divorce  Court  to  the 
father  divorced  for  his  adultery.^  In  harmony  with  which  is  the 
strong  language  of  Smith,  J.,  in  the  Wisconsin  tribunal.  ^^  A 
woman,"  he  said,  ^^  who  has  been  guilty  of  adultery  is  unfit  to 
have  the  care  and  education  of  children,  and  more  especially  of 
female  children."  ^  Desertion  is  somewhat  different ;  and  there 
is  not  the  same  ground  for  objecting  to  an  order  which  in  one 
case  was  made,  placing  a  child  in  the  custody  of  the  mother  di- 
vorced for  desertion  of  a  not  flagrant  sort,  and  permitting  her  to 
have  intercourse  also  with  such  of  the  children  as  were  intrusted 
to  the  father's  care.^ 

§  584.  Both  Parenta  Objectionable.  — Both  parents  may  be  objec- 
tionable ;  and  then,  when  the  court  does  not  go  so  far  as  to  com- 
mit the  custody  to  a  third  person,^  it  will  be  compelled  to  choose 
between  parties  neither  of  whom  would  be  selected  but  from 
necessity.  Thus,  on  a  dissolution  for  the  wife's  adultery,  the 
child  was  intrusted  to  the  husband  though  he  was  an  ill-tempered 
man,  who  had  abused  his  wife  by  whom  he  had  been  forgiven, 
and  though  he  had  killed  in  cold  blood,  and  ^^  in  a  manner  both 
cruel  and  inhuman,"  the  person  with  whom  the  adultery  was 
committed.^    So,  on  the  other  hand,  — 

Neither  objectionable.  —  The  court  may  have  to  choose  between 
two  persons  against  neither  of  whom  there  is  any  clear  objection, 
as  respects  the  interests  of  the  children.  In  a  New  York  case, 
somewhat  of  this  sort,  it  was  intimated  by  the  Assistant  Vice- 
chancellor,  who  pronounced,  at  the  suit  of  the  wife,  a  decree 
separating  her  from  her  husband  on  account  of  his  desertion  and 
neglect  to  provide  for  her,  that  perhaps,  under  the  statute,  the 
children  might  be  made  wards  of  court,  with  proper  guardians 

1  Seddon  v.  Seddon,  2  Swab.  &  T.  640. 
See  Barnes  v,  Barnes,  Law  Bep.  1  P.  & 
M.  463 

<  Milf Old  V.  Milf ord.  Law  Bep.  1  P.  & 
M.  716;  Chetwynd  v.  Chetwynd,  Law 
Bep.  1  P.  &  M.  89;  Bfarch  v.  March,  Law 
Bep.  1  P.  &  M.  437. 

«  Helden  v.  Helden,  7  Wis.  296,  303. 

4  Leavitt    v.    Learitt,   Wright,    719. 

460 


And  see  Hewitt  v.  Long,  76  HI. 
Welch  V.  Welch,  33  Wis.  534;  Carr  v. 
Carr,  22  Grat.  168 ;  Messenger  v.  Messen- 
ger, 66  Misso.  829. 

•  Ante,  §  632 ;  Chetwynd  o.  Cfaetwynd, 
Law  Bep.  1  P.  &  M.  89;  post,  §  636;  Bice 
V.  Bice,  21  Texas,  68 ;  Adams  v.  Adams, 
1  Duv.  167. 

•  J.  F.  C.  V.  M.  £.  6  Bob.  La.  186. 
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appointed,  and  the  right  of  access  of  the  parents  to  them  regu- 
lated. He  proposed,  however,  to  make  an  order  with  the  hus- 
band*s  concurrence,  the  effect  of  which  would  be  to  give  a  sort  of 
equal  custody  to  the  parties.  But  the  husband  refused,  though 
anxious  to  have  the  sole  care  of  the  children,  and  so  they  were 
committed  to  the  mother.^  To  the  writer  it  seems  plain,  that, 
for  reasons  already  explained,  the  custody  in  a  case  like  this 
should  be  committed  to  the  innocent  parent.^ 

§  584  a.  Children  very  yoong.  —  A  child  at  the  breast  needs  a 
mother's  milk  more  than  virtuous  example.  And  her  special 
care  will  for  analogous  reasons  be  desirable  for  an  indefinite 
period  after  it  is  weaned.  Therefore,  in  general,  and  in  the 
absence  of  any  controlling  reason,  such  a  child  will  for  the  time 
being  be  committed  to  the  mother,  whether  she  is  the  innocent 
or  the  guilty  party  in  the  divorce  suit.  There  appears  to  be  no 
exact  limit  of  age  to  which  this  rule  applies,  but  the  court  in 
each  case  exercises  its  discretion  according  to  the  special  cir- 
cumstances.' 

§  534  b,  AooMM  of  Parent  not  in  Costody.  —  A  reasonable  access 
to  the  child  is  commonly  deemed  to  be  the  right  of  the  parent 
not  in  custody.  But  the  right  is  not  absolute  and  universal.  It 
is  commonly  regulated  by  the  decree.*    To  secure  this,  — 

Removal  from  State. — The  decree  sometimes  forbids  the  removal 
of  the  child  from  the  State .^ 

§  535.  English  Views :  — 

In  Divoroe  Conrt.  —  There  have  been  in  the  English  Divorce 
Court  some  solutions  of  questions  which  will  be  helpful  to  us. 
Thus,  — 

Merita  of  Caae  on  Temporary  Cnstody.  —  On  an  application  for 
the  custody  pendente  lite^  the  court  will  not  receive  affidavits  to 
the  issues  in  the  yet  undetermined  suit  between  the  parents,  but 
it  will  look  into  the  other  things  which,  on  general  principles, 
should  influence  the  judicial  discretion.     ^^  It  would  be  most  mis- 

1  Ahrenfeldt  v,  Ahrenfeldt,  1   Hoff-  Englisli  v.  English,  4  Stew.  Ch.  MS ;  Carr 

man,  497.  v.  Carr,  22  Grat  168. 

>  Ante,  §  682.  «  Post,  §  586 ;  Campbell  o.  Campbell, 

•  Johns  V.  Johns,  67  Missis.  6S0 ;  Wag-  S7  Wis.  206 ;  Burge  v.  Barge,  88  Ul.  164 ; 

ner  v.  Wagner,  6  Misso.  Ap.  573 ;  Anonj-  Symonds  o.  Symonda,  Law  Bep.  2  F.  & 

mom,  65  Ala.  428 ;  Draper  v.  Draper,  68  M.  447. 

HI.  17.   And  see  In  re  Taylor,  4  Ch.  D.  «  Miner  v.  Miner,  11  Bl.  43 ;  Campbell 

157;  Landls  v.  Landis,  10  Yroom,  274;  v.  Campbell,  snpra;  Byce  v.  Byce,  52 

Iad.64. 
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chievous,"  said  the  judge,  **  to  prejudice,  by  discussion  on  the 
present  motion,  points  which  might  hereafter  be  in  issue  before 
the  jury."  And  it  was  added  ^^  that  the  duty  of  the  court  was 
to  look  at  all  the  actual  circumstances  of  the  present  application : 
the  age  of  children,  the  position  in  which  they  find  themselves  in 
relation  to  other  members  of  the  family,  the  fact  that  a  suit  is 
pending  between  the  parents  in  which  such  and  such  charges  are 
made  on  both  sides  ;  but  not  to  attempt  to  ascertain  the  truth  or 
falsehood  of  the  charges."  ^ 

§  536.  Temporary  and  Pannanent  —  ^Parental  Aooaaa).  —  The 
ad  interim  custody  of  the  children  under  the  statute,  like  the  per- 
manent,^ is  not  always  or  necessarily  given  to  either  of  the  par- 
ents ;  but,  whoever  has  it,  both  are  generally  permitted  access  to 
them.'  So,  in  arranging  the  permanent  custody,  the  court  will 
generally  permit  the  parent  deprived  of  it  to  have  access  to  the 
children  at  times  and  under  regulations  which  the  decree  specifies.^ 
Also  — 

Order  of  Aooaaa.  — While  a  cause  is  pending  (not  saying  how  it 
is  after  its  termination),  the  court  has  power  under  the  statute 
to  make  simply  an  order  for  access,  in  favor  of  one  of  the  parties, 
whei'e  this  is  the  only  thing  asked ;  but,  in  one  case,  the  judge 
ordinary,  on  the  facts,  declined  to  make  it,  and  the  whole  court 
refused  to  interfere.^  We  have  seen,®  that  a  wife  against  whom 
adultery  has  been  established  will  not  even  be  permitted  access. 

§  537.  Xm  what  Age  —  (Foarteen  Taara  —  Bizteen).  —  In 
awarding,  in  one  case,  the  permanent  custody  of  the  children  to 
the  wife,  Sir  C.  Cresswell  said :  ^*  I  order  that  they  be  kept  in 
her  custody  until  they  respectively  attain  the  age  of  fourteen 
years ;  the  father  to  be  kept  informed  from  time  to  time  of  the 
place  or  places  where  the  children  are  residing,  and  to  have  access 
to  them  once  a  week  for  two  hours,  between  10  A.  M.  and  4  p.  M., 
in  the  presence  of  some  person  to  be  appointed  for  that  purpose 
by  the  petitioner."  ^  The  limit  of  fourteen  years  appears  to  have 
been  adopted  from  a  common  idea,  that,  after  this  age,  the  minor 

I  Ryder  v.  Byder,  2  Swab.  &  T.  225,  276, 277 ;  Marsh  v.  Marsh,  1  Swab.  &  T. 

227.  812. 

^  Ante,  §  682,  634.  *  Thompson  v,  Thompson,  2  Swab.  & 

s  Ante,  §  684  6 ;  Bojmton  v,  Boynton,  T.  402. 
1  Swab.  &  T.  824;  Curtis  v.  Curtis,  1         *  Ante,  S  ^38. 
Swab.  &  T.  76,  77.  ^  Su^gate  v.  Suggate,  1  Swab.  4  T. 

«  Suggate  V.  Suggate,  1  Swab.  &  T.  402, 486, 497. 
492 ;  Boyntoo  v,  Boynton,  2  Swab.  &  T. 
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should  have  a  voice  in  his  own  custody.  In  a  later  case  before 
Sir  J.  P.  Wilde,  the  period  was  extended  to  sixteen.  Two  of 
the  children  were  between  the  ages  of  fourteen  and  sixteen,  and 
this  learned  judge  said :  *'  This  case  stood  over  that  I  might  con- 
sider the  decision  in  Reg.  v,  Howes,'  in  the  Queen's  Bench.  Up 
to  the  present  time  no  order  has  been  made  by  this  court  as  to 
the  custody  of  a  child  above  the  age  of  fourteen  years ;  but  the 
result  of  the  decision  in  Reg.  v.  Howes  was,  that  the  judges  held 
that  they  might  safely  take  the  age  of  sixteen  as  a  limit  within 
which  they  would  interfere  to  control  the  freedom  of  a  minor.  I 
think  this  court  ought  to  follow  that  decision,  and  I  will  make 
an  order  for  the  petitioner  to  have  the  custody  of  her  children 
until  they  respectively  attain  the  age  of  sixteen."  * 

§  538.  "  JuBt  and  Proper "  as  Rule  of  Diaoretton.  —  The  English 
Statutes  authorize  the  court  to  make,  on  this  subject,  such  orders 
"  as  it  may  deem  just  and  proper,  with  respect  to  the  custody, 
maintenance,  and  education  of  the  children."  ^  *'  This,"  said  Sir 
C.  Cresswell,  '^  is  not  a  general  power  of  dealing  with  the  cus- 
tody of  children  ;  it  exists  only  where  there  is  a  suit  for  ob- 
taining a  judicial  separation,  a  decree  of  nullity,  or  dissolution  of 
a  marriage.  I  apprehend,  therefore,  that  the  words  '  just  and 
proper '  are  to  be  construed  with  reference  to  the  circumstances 
afifecting  the  suit,  and  not  merely  with  reference  to  the  rules  by 
which  courts  of  equity  and  common  law  have  been  governed  in 
questions  respecting  the  custody  of  infants ;  in  short,  that  it  was 
the  intention  of  the  legislature  to  give  a  discretionary  power  to 
the  court  exceeding  that  which  had  been  previously  exercised 
by  courts  of  law  and  equity.  ...  I  think  it  would  not  be  just  to 
compel  the  unoffending  mother  to  resort  to  any  place  where  the 
father  might  choose  to  place  them  —  perchance  to  his  own  house 
—  for  the  purpose  of  seeing  them.  If  he  is  put  to  any  trouble  about 
going  to  see  them,  that  will  arise  from  his  own  misconduct ;  and. 


1  Reg.  V.  Howes,  SO  Law  J.  v.  b,  M.  C. 
47,  8  Ellis  &  £.  SSi2.  The  rule  liere 
adopted,  like  many  others  in  the  common 
law,  proceeded  from  the  analogies  of  a 
statute^  Said  Cockburn,  C.  J.:  "The 
legislature  has  giren  us  a  guide,  which 
we  may  safely  follow,  in  pointing  out 
sixteen  as  the  age  up  to  which  the  fath- 
er's right  to  the  custody  of  his  female 
child  is  to  continue;  and  short  of  which 


such  a  child  has  no  discretion  to  consent 
to  leaying  him."  p.  837  of  the  latter  re- 
port. See  Bishop  Stat  Crimes,  §  350, 
026-652. 

'  Mallinton  v.  Mallinson,  Law  Rep.  1 
P.  &  M.  221. 

«  20  &  21  Vict.  c.  85,  fi  35.  By  con- 
struction, these  words  apply  also  to  22  ft 
28  Vict.  c.  61,  §  4. 
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therefore,  although  it  does  not  appear  that  he  was  ever  guilty  of 
any  cruelty  or  unkindness  to  his  children,  and  there  may  not  at 
present  be  any  fear  of  their  being  contaminated  by  his  evil 
example,  I  think  it  just  and  proper  that  they  should  remain 
under  the  control  of  their  mother  so  long  as  she  has  the  means  of 
giving  them  a  suitable  education,  and  the  inclination  to  do  so.'*  ^ 

§  539.    The  Procedure  :  — 

Compared  with  AUmony.  —  The  procedure  for  obtaining  the 
custody,  whether  pendente  lite  or  afterward,  and  for  varying  the 
order,  depends  on  the  same  principles  as  that  for  alimony,  already 
discussed,  and  it  is  conducted  after  similar  forms. 

xnements  of  Prooedora  —  There  must  be  a  petition  or  motion, 
the  facts  must  in  some  way  be  laid  before  the  court  both  in  allega- 
tion and  in  proof,  and  all  must  be  done  in  accordance  with  the 
particular  practice  of  the  tribunal  addressed.  An  English  writer 
says :  "  Where  a*  decree  of  judicial  separation  or  dissolution  of 
marriage  has  been  pronounced  at  the  suit  of  the  wife,  application 
may  be  made  at  once  for  further  orders  respecting  the  custody  of 
or  access  to  the  children,  if  they  are  already  in  the  custody  of 
the  petitioner  or  respondent  by  order  of  the  court.  If  no  interim 
orders  have  been  made  respecting  them,  the  application  must  be 
on  petition."  ^  He  continues,  citing  authorities,  as  follows :  "  The 
petition  must  be  filed  and  notice  served  on  the  respondent,  that 
the  petitioner  will  on  such  a  day  pray  the  judgment  of  the  court 
on  the  petition.^  But  if  a  prayer  for  the  custody  of  the  children 
has  been  embodied  in  the  petition  for  judicial  separation  or  dis- 
solution of  marriage,  and  such  petition  has  been  served  on  the 
respondent,  and  no  appearance  has  been  entered,  further  notice 
of  the  application  is  not  necessary  ;  but  the  court  will,  on  making 
its  decree,  give  the  custody  of  the  children  to  tlie  petitioner."  * 

§  540.  Third  Person  applying.  — :  By  the  practice  of  the  English 
Divorce  Court,  a  third  person  may  by  leave  of  court  present  a 
petition  for  the  custody.* 

§  541.   Seoority  for  Pexformanoe.  —  In  special  circumstances,  a 

1  Marsh  v.  Manh,  1  Swab.  &  T.  312,  >  Stacey  v.  Stacey,  29  Law  J.  v.  s. 

816,  817 ;  concurred  in  by  the  whole  court  Mat.  63,  8  W.  R.  341. 

in  Bojnton  v.  Boynton,  2  Swab.  &  T.  *  Wilkinson  r.  Wilkinson,  30  Law  J. 

276,  277.  H.  B.  MsL  200,  note. 

*  Browning  I>ir.  Pract.  01,  92 ;  refer-  *  CUetwynd  r.  Chetwynd,  Law  Rep. 

ring  to  Anthony  v.  Anthony,  80  Law  J.  1  P.  &  M.  39 ;  Godrich  i^.  Godrich,  Law 

ir.  B.  Mat.  208.  Rep.  3  P.  &  M.  134. 
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bond  with  sureties  may  be  required  of  the  person  to  whom  the 
custody  is  committed,  to  insure  the  performance  of  the  conditions 
of  the  order ; '  as,  for  example,  not  to  take  the  child  out  of  the 
State,^  or  to  produce  it  in  feourt  when  directed  by  the  judge.^ 

§  542.  As  divMtiiig  Paternal  Right.  —  A  decree  giving  the  cus- 
tody to  the  mother,  on  divorce  for  the  husband's  fault,  has  been 
held  in  Illinois  to  divest  the  father  of  his  claims ;  so  that,  if  by 
will  she  appoints  a  guardian,  the  latter,  if  a  suitable  person,  will 
on  her  death  be  preferred  to  the  father  as  the  child's  custodian.* 
The  Texas  court  holds,  that  the  mother  to  whom  the  custody 
has  been  thus  decreed  cannot,  by  will,  divest  the  father  of  the 
guardianship  of  the  persons  of  the  children  on  her  death.  But 
she  may  bestow  on  them  property  by  will,  and  appoint  a  trustee 
to  manage  it  as  against  the  father.^ 

III.    FurtlieT  Explanations  of  the  Cuitody  where  there  is  no 

Divorce. 


§  548.  Varying  with  Ck>art  and  Sort  of  Prooeadlng.  —  Not  only, 
as  we  have  seen,^  is  the  questiou  of  custody  different  where  it  is 
connected  with  an  actual  or  litigated  change  of  the  marital  status 
of  the  parents  from  what  it  is  in  other  circumstances ;  but  it 
somewhat  varies  with  the  tribunal,  and  the  sort  of  proceeding 
otherwise,  wherein  it  arises.  The  purpose  of  this  statement  is  to 
direct  attention  to  the  distinction,  not  to  trace  it  out  in  detail.^ 
Again,— 

§  544.  statates  —  have  very  widely  modified  the  common-law 
rules,  in  cases  other  than  for  divorce.^    So,  — 

§  545.  Reapeot  for  Foreign  Decree.  —  Under  the  unwritten 
rule,  the  court  will  pay  respect  to  the  decree  of  a  judicial  tribunal 


1  Miner  v.  Miner,  11  111.  43;  Deringer 
p.  Deringer,  10  Philad.  190. 

3  Miner  v.  Miner,  supra. 

*  Deringer  v,  Deringer,  Biipra. 

«  Wilkinson  v,  Deming,  80  HI.  842. 

ft  McElnney  v.  Noble,  88  Texas,  196. 

«  Ante,  §  680. 

7  Commonwealth  r.  Briggs,  10  Pick. 
203 ;  People  v.  Humphreys^  24  Barb.  621 ; 
Commonwealth  v.  Reed,  9  Smith,  Pa. 
426 ;  Burr  v.  Wilson,  18  Texas,  867 ;  land- 
sey  V.  Lindsey,  14  Ga.  667;  People  v, 
Kling,  6  Barb.  866;  Commonwealth  v, 
TOL.  zi.  80 


Barney,  4  Brews.  408 ;  Lee  v.  Back,  80 
Ind.  148;  Voullaire  v  youlUire,46  Misso. 
602 ;  Hughes's  Case,  1  Tncker,  88 ;  People 
V.  Mercein«  3  Hill,  N.  Y.  899;  The  State 
V,  Brearly,  2  Southard,  666;  Mathews  v. 
Wade,  2  W.  Va.  464 ;  The  State  v.  Rich- 
ardson, 40  N.  H.  272;  Daris  v.  Davis,  76 
N.  Y.  221. 

•  In  re  Besant,  11  Ch.  D.  608 ;  Besant 
V.  Wood,  12  Ch.  D.  606 ;  In  re  Tomlinson, 
8  De  O.  &  S.  871;  In  re  Fynn,  2  De  Q.  & 
S.  467.  Our  own  modifying  statutes  are 
numerous. 
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of  another  State  or  country,  determining  the  custody,  i£^  within 
the  principles  of  interstate  law,  it  had  the  jurisdiction.^ 

§546.  Father's  Paramount  Right  —  (Good  of  Children). — That 
the  father's  right  to  the  custody  is,  under  the  common  law,  superior 
to  the  mother's,  we  have  already  seen.^  So  also  we  have  seen 
that  by  ill  conduct  he  may  forfeit  this  right ;  and  then  the  inter- 
ests of  the  children  will  prevail  over  it,^  transferring  it  to  the 
mother,  or  even  sometimes  giving  the  custody  to  a  third  person.* 
And  the  true  interpretation  of  all  this  would  seem  to  be,  in  accord 
with  modern  judicial  and  legislative  thought,  a  leaning  toward 
the  interests  of  the  children.  Not  for  a  long  time  has  the  idea 
held  sway  over  the  minds  of  men,  that  parentage  is,  like 
potato-i*aising,  for  the  benefit  of  the  producer ;  it  is,  on  the  other 
hand,  an  obeying  of  the  command  both  of  nature  and  revelation  to 
replenish  the  earth  with  men  and  women  worthy  of  an  immortal 
destiny.  Whatever  a  child's  good  demands,  therefore,  is  its  right. 
Under  the  old  condition  of  things  in  our  law,  when  wives  had  few 
rights  and  no  money,  and  the  courts  could  compel  support  from 
the  father  only  when  the  child  was  in  his  custody,  the  interests 
of  the  child  consequently  required,  in  almost  every  instance,  the 
custody  of  the  father.  The  rule,  therefore,  resting  originally 
and  always  truly  on  the  idea  of  the  child's  good,  gave  to  him  its 
custody.  Hence  it  was  called  the  father's  right.  With  the 
changing  and  changed  reason  of  the  rule,  the  rule  itself  ought  to 
change  ;  and,  it  is  believed,  in  truly  sound  judicial  decision,  it 
does.     Hence,  — 

§  547.  Judicial  Discretion.  —  Even  under  the  common  law,  the 
question  of  the  custody  is  much  within  the  judicial  discretion  of 


^  Ante,  §  170,  204;  Taylor  v,  Jeter,  S3 
Ga.  196. 

2  Ante,  §  628  6,  629,  642 ;  Rex  v.  De 
Manneville,  6  East,  221 ;  Ex  parte  Mc- 
Clellan,  1  Dowl.  P.  C.  81 ;  Rex  v.  Green- 
hiU,  6  Ner.  &  M.  244,  4  A.  &  £.  624;  BaU 
V.  Ball,  2  Sim.  86;  Ex  parte  Boaz,  31 
Ala.  426;  People  v.  Olmstead,  27  Barb. 
9;  Ex  parte  Hewitt,  11  Rich.  326;  People 
p.  Merceln,  3  Hill,  N.  Y.  699;  Johnson  v. 
Terry,  34  Conn.  259 ;  Pascal  v.  Jones,  41 
Ga.  220:  The  State  v.  Baird,  3  C.  E. 
Green,  194;  The  State  v,  Richardson,  40 
N.  H.  272 ;  The  State  v.  Banks,  25  Ind. 
496;  Davis  v.  Daris,  19  111.  334.  343;  The 
State  0.  Paine,  4  Humph.  623. 
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«  Ex  parte  Bailey,  6  Dowl.  P.  C.  311; 
Bex  v.  Dobbyn,  4  A.  &  £.  644,  note;  Rex 
V.  Wilson,  4  A.  &  £.  646,  note ;  Blisset's 
Case,  Lofft,  748;  Whitfield  v.  Hales,  12 
Ves.  492 ;  Lyons  v.  Blenkyn,  Jacob,  246 ; 
Wellesley  v.  Beaufort,  2  Russ.  1 ;  In  re 
Toulmin,  R.  M.  Charl.  489;  Bryan  v, 
Bryan,  34  Ala.  616 ;  People  v.  Chegaray, 

18  Wend.  637 ;  People  v. ,  19  Wend. 

16 ;  Nickols  v.  Giles,  2  Root,  461 ;  United 
States  V.  Green,  3  Mason.  482. 

«  Faulk  V,  Faulk,  23  Texas,  663; 
Young  V.  The  State,  16  Ind.  480;  ante, 
§634,636. 
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the  particular  judge  before  whom  a  case  is  litigated.  And  a 
careful  examination  of  the  cases  would  show,  had  we  space  for  it, 
that  the  determination  of  this  question  has  yaned  with  the  coun- 
try of  the  trial,  the  period  of  time,  and  the  individual  views  of 
the  incumbents  of  the  bench. 

§  548.  Parent* a  Fault  aa  to  Separation.  —  The  reader  will  re- 
member the  doctrine,  that,  when  a  parent  in  separation  would 
claim  any  thing  on  the  score  of  its  being  through  the  fault  of  the 
other  party  to  the  marriage,  he  must,  on  a  question  of  the  cus- 
tody of  the  children,  show  it  by  bringing  a  divorce  suit.^  Yet 
there  are  cases  which  seem  to  proceed  on  the  contrary  doctrine  ; 
and,  aside  from  this,  the  good  or  ill  conduct  of  the  husband  or 
wife  may  be  important  on  the  question  of  fitness  to  have  the 
charge  of  the  children.^ 

§  549.  Conalderatioiui  to  Influence  Discretion.  —  Some  of  the  con- 
siderations by  which  the  discretion  of  the  courts  is  influenced  in 
determining  the  custody  are  — 

Child's  Wishes.  —  The  wishes  of  the  child,'  except  when  very 
young,  as,  for  example,  below  ten  years  of  age  ;  *  — 

Health  and  Age.  —  The  health  and  ages  of  the  children,  and  the 
fitness  of  the  respective  parents  to  have,  as  to  these  circum- 
stances, the  charge  of  them  ;  ^  — 

Agreement.  —  An  agreement,  as  to  the  custody,  of  the  parents  be- 
tween themselves,  or  a  parent  on  the  one  side  and  a  stranger  on 
the  other  side,  and  whether  it  is  valid  or  not  in  law ;  ®  — 

Guardian.  —  The  rights  of  a  guardian.^ 


1  Ante,  §  648. 

2  De  Maneville  v.  De  Maneville,  10 
Ves.  62;  People  v.  Olmstead,  27  Barb.  9; 
People  V.  Humphreys,  24  Barb.  621 ;  Ex 
parte  Schumpert,  6  Kich.  344 ;  The  State 
V.  Stigall,  2  Zab.  286 ;  Reg.  v.  Baxter,  2 
U.  C.  Q.  B.  370. 

*  Commonwealth  v.  Hammond,  10 
Pick.  274 ;  Commonwealth  v.  Hamilton, 
6  Mass.  273;  People  v.  Pillow,  1  Sandf. 
672;  The  State  v.  Stigall,  2  Zab.  286; 
People  v.  Porter,  1  Duer,  700;  People  v. 
Chegaray,  18  Wend.  687 ;  The  State  v. 
Scott,  10  Fo8t.  N.  H.  274 ;  In  re  Hansen, 
£dm.  Sel.  Cas.  9 ;  Ellis  v.  Jesup,  11  Bush, 
408. 

«  The  State  v,  Richardson,  40  N.  H. 
272 ;  In  re  Hansen,  supra,  and  other  cases 
in  the  last  note ;  The  State  v,  Baldwin,  1 


Halst.  Ch.  464;  The  State  v.  Clover,  1 
Harrison,  419 ;  In  re  Lloyd,  3  Man.  &  G. 
647. 

6  Mercein  v.  People,  26  Wend.  64. 

•  Curtis  V.  Curtis,  6  Gray,  636 ;  Faulk 
V.  Faulk,  23  Texas,  663 ;  Young  v.  The 
State,  16  Ind.  480 ;  Famsworth  v.  Rich- 
ardson, 36  Maine,  267;  Richardson  v. 
Richardson,  32  Maine,  660;  Common- 
wealth r.  Hammond,  10  Pick.  274 ;  Com- 
monwealth V,  Hamilton,  6  Mass.  278; 
Hutson  r.  Townsend,  6  Rich.  Eq.  249; 
The  State  v,  Baldwin,  1  Halst.  Ch.  464; 
People  V,  Mercein,  8  Hill,  N.  Y.  399 ;  The 
State  V.  Clover,  1  Harrison,  419;  Du- 
main  v.  Gwynne,  10  Allen,  270;  ante 
§628  a. 

7  Hughes's  Case,  1  Tucker,  88. 
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§  550.  Bastard.  —  The  father  of  a  bastard  child  has,  as  father, 
no  right  to  its  custody ;  the  parental  right  is  with  the  mother.^ 
Nor,  except  by  command  of  a  statute,  is  the  father  required  to 
support  such  child.*    So,  — 

Mother  on  Death.  —  On  the  death  of  the  father  of  a  legitimate 
child,  the  mother  may,  to  some  extent,  and  in  preference  to  third 
persons,  claim  its  custody.^ 

§  551.  Prooedare.  —  There  are  various  questions  connected 
with  the  procedure  for  the  custody  where  there  is  no  divorce ; 
but  they  are  not  within  the  scope  of  these  discussions,  so  that  a 
simple  reference  to  some  of  the  cases  will  suffice.^ 

IV.    The  Support  of  Children  after  Divorce. 

§  552.  Father's  Dnty  to  maintain.  —  The  children  are  no  parties 
to  the  quarrels  of  their  parents.  They  lose  no  rights  thereby. 
Hence  the  father's  duty  to  maintain  them  remains  after  divorce 
as  before.^    Therefore  — 

Order  for  Support  when  in  Wife's  Custody.  —  The  statutes  under 
which  a  court,  during  the  proceeding  for  a  divorce,  and  on 
and  after  its  termination,  commits  in  proper  circumstances  the 
children  to  the  wife's  custody,  empower  it  to  order  an  allowance 
from  the  husband  to  her  for  their  support,  and  to  change  it  from 
time  to  time.^    And  by  construction  it  is  held,  that,  if  the  court 

1  Ex  parte  Knee,  1  New  Rep.  148;  Ro-  *  Ante,  §  627;  People  v.  Wilcox,  22 

balina  v.  Armstrong,  16  Barb.  247.    In  this  Barb.  178. 

case,  Willard,  P.  J.,  said:  "The  father  «  Cases  cited  ante,  §  648;  The  State 
had  no  right  to  the  custody  of  the  plain-  v.  Brearly,  2  Southaid,  666 ;  Mercein  v, 
tiff  against  her  consent.  Rex  v.  Soper,  People,  26  Wend.  64 ;  People  r.  Kling,  0 
6  T.  R.  278;  Rex  v.  Hopkins,  7  East,  670.  Barb.  866 ;  The  State  v.  Cheeseman,  2 
The  same  principle  has  been  repeatedly  Southard,  446 ;  Lindsey  v.  Lindsey,  14  Ga. 
adjudged  m  this  State.  The  mother  of  667;  People  v.  Chegaray,  18  Wend.  637; 
a  bastard  child  is  entitled  to  its  custody ;  People  v.  Porter,  1  Duer,  709. 
but,  if  it  appears  that  the  child  is  abused,  *  McCarthy  v,  Hinman,  36  Conn.  638, 
the  court  will  interfere  in  behalf  of  the  641 ;  Courtright  v.  Courtright,  40  Mich, 
child,  and  direct  it  to  be  placed  elsewhere.  633 ;  Plaster  v.  Plaster,  47  Ul.  290;  Bur- 
People  V.  Landt,  2  Johns.  376;  Carpenter  ritt  v,  Burritt,  29  Barb.  124. 
V.  Whitman,  16  Johns.  208;  People  v,  ^  Ante,  fi  630;  Ererett  o.  Erexett,  62 
Kling,  6  Barb.  366.  The  rule  is  the  same  Cal.  383 ;  Harrey  v.  Lane,  66  Maine,  636 ; 
in  Massachusetts,  Wright  v.  Wright,  2  Husband  v.  Husband,  67  Ind.  683 ;  Fitch 
Mass.  109;  2  Kent  Com.  216."  v,  Cornell,  1  Saw.  166;  CaU  v.  Call,  66 

^  Simmons  v.  Bull,  21  Ala.  601 ;  Har-  Maine,  407 ;  Semrow  v,  Semrow,  23  Minn, 

groves  v.  Freeman,  12  Ga.  342.    See  Dun-  214;    Wilson  v.  Wilson,  46  Cal,   300; 

can  V.  Pope,  47  Ga.  446;  Blacklaws  v,  Ahrenfeldt  v.  Ahrenfeldt,  4  Sandf.  Ch. 

Mihie,  82  111.  606.  403;  Cox  o.  Cox,  26  Ind.  303;  Conn  v. 
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decrees  simply  a  divorce  and  alimony,  and  the  custody  of  the 
children  to  the  mother,  it  may  afterward  add  the  order  npon  the 
husband  for  maintenance.^ 

How  muob. —  The  doctrine,  applicable  to  the  ordinary  case, 
where  the  funds  of  the  marriage  are  vested  in  the  husband,  and 
the  suit  is  pending  or  a  divorce  has  been  decreed  for  his  fault, 
appears  to  be,  that  the  entire  amount  which  would  properly  be 
consumed  by  the  children  were  the  cohabitation  continuing  should 
be  awarded  the  wife  from  the  husband  for  their  support.  How 
much  it  will  be  must  depend,  not  only  on  their  needs,  but  also 
on  the  father's  means  and  condition  in  life.^  In  various  cases 
the  amounts  ordered  have  been  mentioned  in  the  reports ;  but, 
depending  on  their  special  facts,  an  enumeration  of  them  would 
fiu*nish  no  practical  help  to  the  reader.'    Now,  — 

§552  a.  Continiied — (As  to  Ciroomatanoes  of  Children}. — No 
child  ought  to  be  brought  up  in  idleness,  and  no  court  ought  to 
encourage  it,  whatever  may  be  the  wealth  of  the  parents.  Yet 
children  learning  profitable  trades,  and  especially  those  acquiring 
a  liberal  education,  can  earn  little  or  no  money,  and  often  they 
will  be  the  subjects  of  considerable  expense.  So  also  special  ex- 
penditures may  be  required  where  they  are  in  ill  health.^  What 
they  are  expected  to  earn  should  be  deducted  from  what  will  be  or* 
dered  for  their  support.  In  an  Illinois  case.  Walker,  J.,  made 
among  other  observations  the  following :  "  Had  the  court  found 
botli  parents  improper  persons  to  have  his  custody,  and  had  placed 
him  [the  child]  in  the  care  of  another  person,  no  one  would  have 
supposed  that  defendant  in  error  [the  husband]  would  not  have 
remained  liable,  —  and  in  what  does  the  difference  consist? 
After  the  parents  were  divorced,  all  duties  and  obligations  to 
each  other  ceased,  and  they  were  as  strangers  to  each  other. 
Plaintiff  in  error  [the  wife]  owed  him  no  duty  as  a  wife,  and  her 
duty  to  support  the  child  continued,  as  before,  secondary,  and 
his  primary.    It  is  true,  the  court  might  have  decreed  the  support 


Conn,  67  Ind.  d23;  Fhelan  v.  Fhelan,  12 
FIe.  410. 

1  Plaster  v,  Haater,  47  Ul.  290;  Wil- 
Bon  0.  Wilson,  46  Cal.  399;  Harvey  v. 
Lane,  66  Maine,  636. 

<  Richmond  v,  Richmond,  1  Green  Ch. 
90.  And  see  Jeans  v.  Jeans,  2  Harring. 
Del.  142;  Barrere  v.  Barrere,  4  Johns. 
Ch.  187,  197;  Williams  v.  Williams,  4 


Des.  183;  Anonymous,  4  Des.  94;  BedeU 
v.  Bedell,  1  Johns.  Ch.  604.  And  see  Arm- 
strong V.  Armstrong,  36  lU.  109. 

>  Wlileldon  v.  Whieldon,  2  Swah.  & 
T.  388;  Mool  u.  Moul,  30  Wis.  203; 
Ahrenfeldt  v.  Ahrenfeldt,  4  Sandf.  Ch. 
493;  Plaster  v.  Plaster,  67  111.  93. 

*  Plaster  v.  Plaster,  67  HI.  93. 
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on  the  .mother,  but  would  not  do  so  unless  an  equivalent  was 
decreed  to  the  mother.  The  decree  in  this  case  only  found  that 
the  father  was  an  improper  person  to  have  the  child,  and  gave  it 
to  the  mother  until  further  order  of  the  court.  But  no  money 
was  given  to  her  by  the  decree  to  compensate  for  the  expense  of 
his  support.  The  money  decreed  to  her  is  declared  to  be  for  her 
use,  and  there  is  no  implication  that  any  portion  was  intended  as 
an  equivalent  for  the  support  of  the  child.  It,  then,  follows,  that 
defendant  in  error  was,  if  the  allegations  in  the  petition  were  true, 
liable  for  reasonable  compensation  for  his  past  support  as  well  as 
that  in  the  future.  He  can,  however,  only  be  liable  for  nec- 
essary and  proper  expenditures  for  the  purpose.  He  would 
only  be  liable  for  such  support  as  the  child  was  unable  himself  to 
procure.  After  the  boy  became  able  to  earn  a  support,  in  whole 
or  in  part,  the  father  was  not  bound  to  maintain  him  in  idleness, 
but  only  to  contribute  and  pay  for  such  portion  as  the  child  could 
not  earn  by  reasonable  effort.  His  reasonable  earnings  must  be 
applied  to  his  support  and  deducted  from  the  liability  of  defend- 
ant in  error."  ^ 

§  552  b.  Support  from  Mother's  Funds.  —  Under  the  English 
statutes,  the  court  sometimes,  on  a  divorce,  orders  an  appropri- 
ation from  the  mother's  separate  funds,  toward  the  support  of  a 
child  the  custody  whereof  is  with  the  father.* 

§  553.  AUxnony  not  Maintenance  to  ChUdren. — 'As  already  said, 
alimony  is  not  maintenance  to  the  children,  but  to  the  wife.^ 
Hence,  as  we  just  saw,  a  court  that  has  decreed  a  divorce,  cus- 
tody of  the  children,  and  alimony  to  the  wife,  may  on  a  subse- 
quent application  make  an  order  on  the  husband  for  the  children's 
support.*  Still,  by  a  loose  practice  in  some  of  our  States,  an 
appropriation  for  alimony  has  been  sometimes  looked  upon  as  for 
the  benefit  of  both  wife  and  children.  In  New  Hampshire,  after 
a  divorce,  alimony,  and  the  custody  of  children,  decreed  to  a 
wife,  the  parties  remarried.  Then  there  was  an  application 
made  to  the  court,  in  behalf  of  the  children,  for  a  portion  of  the 
property  assigned  as  alimony  to  be  placed  in  the  hands  of  a 

*  Plaster  r.  Plaster,  47  111  290,  292,  •  Ante,  §  466 ;  Foote  v,  Poote,  22  Ul. 

293,  53  ni.  446.    And  see  Buck  v.  Buck,  425;  Whieldon  v.  Whieldon,  2  Swab.  & 

60  ni.  105,  241.  T.  888;  Richmond  v.  Richmond,  1  Green 

a  Webster  v,  Webster,  3  Swab.  &  T.  Ch.  90. 

106;  Seatel  v,  Seatel,  4  Swab.  &  T.  230.  «  Ante,  §  552. 
See  ante,  §  500a. 
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trustee  for  their  support.  But  this  was  denied,  Bell,  J.,  observ- 
ing :  "  It  is  said  that  this  property  was  asked  for  by  the  wife, 
and  decreed  to  her  by  the  court,  in  part  for  the  support  and 
maintenance  of  the  minor  children  of  the  parties.  In  a  qualified 
sense,  this  statement  may  be  correct  The  wife  may  have  asked 
more  alimony  on  account  of  the  condition  of  her  family  depend- 
ing upon  her,  and  the  court  may  have  made  her  a  more  liberal 
allowance  upon  that  account;  but  it  cannot  be  true  that  the 
court  have  awarded  to  the  wife  any  property  upon  any  implied 
trust  for  her  children."  ^    And,  — 

§  554.  Support  Money.  —  Under  ft  statute  authorizing  the  couii; 
to  ^'  make  such  disposition  of  and  provision  for  the  children  as 
shall  appear  most  expedient,"  there  is  no  jurisdiction  to  set  apart 
funds  of  either  parent  for  their  benefit,  except  for  maintenance 
and  education  during  minority.^ 

§  555.  AUowanoe  to  cease.  —  Said  the  chancellor  in  a  New  Jer- 
sey case  :  "  From  the  evidence  now  before  the  court,  I  incline  to 
the  opinion,  that,  if  the  daughter  continues  in  health,  the  allow- 
ance for  her  support  should  cease  when  she  attains  the  age  of 
eighteen.  I  will  hear  an  application  on  this  ground  from  the 
father  at  the  proper  time.  No  bill  is  necessaiy  for  that  purpose. 
The  application  may  be  made  by  petition."  ^ 

§  556.    The  Father* s  Liabilities  after  the  Decree  :  — 

Jndioial  Differenoes.  —  The  courts  are  not  in  all  respects  quite 
agreed  as  to  the  effects  of  the  various  judicial  orders  upon  the 
father's  common-law  liabilities*  In  some  particulars  they  are. 
Thus,— 

Bmanoipation — Bettlement.  —  The  mere  giving  the  wife  the  cus- 
tody of  the  children,  at  least  the  mere  appointment  of  her  to  be 
guardian  over  them,  by  a  legislative  act  which  dissolves,  on  her  pe- 
tition, the  marriage,  does  not  change  the  legal  relation  of  the  father 
to  them,  further  than  concerns  the  right  of  guardianship.*  It  does 
not  emancipate  them ;  and  their  settlement  in  law  follows  his, 
not  the  mother's,  with  whom  they  are  living ;  and  he  is  relieved 
from  no  obligation  to  support  them.^    Now,  — 

Mother's  Claim.  —  It  was  fuilher  held  in   Connecticut,  that, 

1  Dow  V.  Dow,  88  N.  H.  188, 190.  »  Marlborough  v.  Hebron,  2  Conn.  20; 

*  Htch  V.  Cornell,  1  Saw.  156.  Stanton  v.  Willson,  3  Day,  37 ;  Leavitt  v. 

•  Snovep  V,  Snover,  2  Beasley,  261,  Learitt,  Wright,  719;  CowU  v.  Cowls,  8 
268.  Gilman,  435;  ante,  §  552  a;  Buckmin- 

«  And  see  ante,  §  552.  ster  v.  Buckminster,  38  Vt.  248. 
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where  the  parents  were  divorced  by  legislative  act,  and  the 
mother  was  appointed  guardian  of  the  minor  children,  the  father 
is  liable  in  U  suit  at  common  law  to  compensate  her,  and  a 
stranger  whom  she  had  married,  for  the  education  and  support 
furnished  them.^  But  the  New  York  court  refused  to  recognize  this 
doctrine  to  its  full  extent ;  and  Piatt,  J.,  who  gave  the  opinion,  ob- 
served :  ^*  The  obligation  to  support  the  children  of  that  marriage 
was  equal  upon  both  the  parents ;  there  being  no  special  contract  be- 
tween the  parties,  nor  any  provision  upon  that  subject  in  the  statute 
granting  the  divorce.  The  only  provision  in  regard  to  the  children 
(and  that  was  made  upon  the  express  application  and  request  of 
[the  mother]  Mrs.  Bird),  was,  that  the  father  should  be  divested 
of  the  custody  and  control  of  them,  and  that  the  mother  should  be 
their  sole  guardian.  The  mother  being  under  equal  natui-al  obliga- 
tion with  the  father  to  maintain  her  ofiTspring,  and  no  positive  law 
of  Connecticut  being  shown  on  that  subject,  I  can  see  no  legal 
ground  to  authorize  a  recovery  by  the  mother  against  the  father 
for  the  maintenance  of  the  children.  At  most,  she  can  have  a 
right  to  sue  for  a  contribution  only."  ^ 

§  557.  Continiied.  —  In  a  later  Connecticut  case,  where  there 
had  been  a  judicial  divorce  on  the  application  of  the  wife,  to 
whom  the  custody  and  control  of  the  minor  children  were 
awarded,  the  majority  of  the  court,  two  judges  dissenting,  re- 
fused to  sustain  her  action  of  book  debt,  against  the  father,  for 
the  cost  of  maintaining  and  educating  them.  The  ground  of  the 
refusal  was,  that,  after  the  divorce,  the  parents  were  under  equal 
obligation  for  their  support;  so  that  she,  at  the  utmost,  could 
demand  no  more  than  a  contribution  from  the  fiather.^  The 
Illinois  doctrine,  it  appears,  does  not  recognize  the  equal  burden 
of  the  mother,  but  casts  it  wholly  in  the  first  instance  on  the 
father.^  And  so  it  is  deemed  also  in  Michigan ;  ^  and,  it  is  be- 
lieved, in  the  greater  number  of  the  other  States.*  Subsequently, 
in  Connecticut,  a  statute  has  modified  the  doctrine ;  so  that  now 
a  father's  obligation  is  not  necessarily  impaired  by  the  custody 

>  Stanton  v.  WiUson,  8  Day,  37.    And  >  Finch  v.  Finch,  22  Conn.  411. 

see  the  obflenrations  of  the  court,  upon  *  Ante,  §  552  a. 

thiB  case,  m  Gordon  v.  Potter,  17  Vt  S4a  >  Conrtwright  v.  Courtwright,  40Mich 

<  Pawlmg  V,  WillBon,  13  Johns.  192,  633. 

209.    Something  like  this  leems  to  be  alao  *  Ante,  {  662. 
the  doctrine  in  Kansas.    Harris  v,  Harris, 
5  Kan.  46. 
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being  assigned  to  the  mother.^  Yet  there  are  other  principles 
which,  in  reason,  ought  be  taken  into  the  account.    Thus,  — 

Barvioes  and  Snpport  together.  —  It  seems  to  be  a  principle  of 
the  unwritten  law,  that  the  right  to  the  services  of  the  children 
and  the  obligation  to  maintain  them  go  together.^  The  conse- 
quence of  which  would  be,  that,  if  the  assignment  of  the  custody 
to  the  mother  extends  to  divesting  the  father  of  his  title  to  the 
services  of  the  children,  he  cannot  be  compelled  to  maintain  them 
otherwise  than  in  pursuance  of  some  statutory  regulation."    So,  — 

Jndiolal  Ascertainment  of  Father's  ZdabUity.  —  Where  the  court, 
granting  the  divorce  and  assigning  the  custody  to  the  wife, 
makes,  under  authority  of  the  statute,  provision  for  their  support 
out  of  the  husband's  estate,^  he  would  seem,  within  principles 
already  mentioned,^  to  be  relieved  from  all  further  obligation. 
Again,— 

§  557  a.  Contlnned  —  (Making  no  AUowance).  —  By  the  In- 
diana statute,  not  differing  widely  from  our  American  enactments 
generally,  ^^  the  cotirt  in  decreeing  a  divorce  shall  make  provision 
for  the  guardianship,  custody,  and  support  and  education  of  the 
minor  childreir  of  such  marriage."  And  it  is  held,  that,  if  a  wife 
takes  a  decree  of  divorce  giving  her  the  custody  of  the  children, 
but  making  no  provision  for  their  maintenance,  it,  within  this 
principle,  is  in  effect  a  decree  freeing  the  husband  from  his  com- 
mon-law duty,  and  casting  it  wholly  upon  her.  So  that  she  can- 
not maintain  against  him  an  independent  suit  for  their  support.* 
This  decision  is  not  inconsistent  with  her  right  to  apply  after- 
ward, in  the  same  cause,  for  an  allowance.^    So,  — 

§  558.  Farther  of  Wife  sning  Hnsband.  —  In  Pennsylvania,  a 
wife  deserted  her  husband  before  the  birth  of  her  child,  for 
which  desertion  he  obtained  a  divorce ;  but  the  court  made  no 
order  relating  to  the  custody.  She  retained  the  child,  and  sued 
the  father  for  its  maintenance.  But  she  was  not  permitted  to 
recover.  Lowrie,  C.  J.,  observed :  *'  The  father  is  willing  to  take 
the  child  and  support  it  himself.  If  she  prefers  to  keep  it,  she 
can  claim  nothing  from  him  as  a  right ;  and  we  cannot  enforce 
the  duty  of  generosity.    When  a  man  abandons  his  child  and 

1  Welch's  Appeal,  48  Conn.  842.  •  Ante,  §  401. 

s  Ante,  §  628,  and  the  cases  there  cited.  •  Husband  v.  Hnsband,  67  Ind.  583. 

•  Hnsband  v.  Husband,  67  Ind.  688.  ?  Ante,  §  662.    And  see  §  552  a. 
«  Ante,  §  562. 

478 


§  669  AKOILLABY  PBOGEEDIKOS.  [BOOK  Xn. 

casts  it  upon  the  public,  he  becomes  liable  for  its  support.  But 
it  is  entirely  impossible  to  treat  a  child  as  thus  cast  on  the 
public  when  the  fact  simply  is,  that  the  mother  has  desei-ted  the 
father,  and  carried  away  the  child,  and  continues  to  support  it.*'  ^ 

Pledging  his  Credit  —  We  have  seen  something  of  the  power  of 
a  wife  to  pledge  the  husband's  credit  for  necessaiies  to  the  child.^ 
And,  where  there  was  no  question  of  divorce,  it  was  held  that 
the  father's  duty  to  provide  for  his  oflFspring  is  not  affected  by 
misconduct  of  the  mother ;  and  if,  in  spite  of  it,  he  suffers  a  child 
to  live  with  her,  he  thereby  constitutes  her  his  agent  to  procure 
for  it  necessaries,  and  he  is  liable  to  those  who  furnish  them  on 
his  credit.^  In  England,  in  a  case  not  of  divorce,  a  child  below 
seven  years  of  age  was  by  judicial  order  transferred  from  the 
father's  custody  to  the  mother's,  under  the  statute  of  2  &  3  Yict. 
c.  54,  §  1.  The  parents  were  living  in'  separation,  and  the  court 
making  the  order  had  no  jurisdiction  to  provide  for  its  support. 
She  pledged  the  father's  credit  for  a  necessary  for  the  child,  and 
the  person  providing  it  was  held  by  the  majority  of  the  Court  of 
Queen's  Bench  entitled  to  recover  its  value  of  the  father.*  This 
case  is  unlike  one  of  divorce  even  from  bed  and  board,  where  the 
divorcing  court  might  have  ordered  the  father  to  pay  support- 
money  to  the  mother,  but  did  not.^  In  reason,  in  a  case  not 
within  the  divorce  statutes,  a  father  whose  doors  are  open  to  his 
child,  and  within  whose  house  the  means  of  support  are  provided, 
permitting  it  still  to  live  with  the  mother  under  the  express  or 
implied  understanding  that  he  shall  not  be  chargeable,  cannot 
be  held  to  have  constituted  the  mother  his  agent  to  charge  him. 
But  the  consequences  may  be  different  under  various  other  cir- 
cumstances. 

§  559.   Legitimacy :  — 

Deciding,  in  Divorce  Suit  —  In  New  York,  —  perhaps  in  some  of 
the  other  States  also,  —  the  court,  on  granting  a  divorce  for  adul- 
tery, may  decide  upon  the  legitimacy  of  children  born  subse- 
quently to  its  commission.® 

1  Filler  v.  FiUer,  0  Casey,  Fa.  60,  57.  Merrick,  10  Cush.  41 ;  Burrttt  o.  Barritt, 

>  Ante,  fi  62Sa.  29  Barb.  124. 

>  GiU  V.  Read,  6  B.  L  S4d;  Ruinnej  «  Cross  r.  Cross,  3  Faige,  139;  Van 
V.  Keyes,  7  N.  H.  671.  Aemam  v.  Van  Aemam,  1  Barb.  Ch. 

*  Bazelej  v,  Forder,  Law  Rep.  3  Q.  B.  376 ;  Montgomery  v.  Montgomery,  3  Barb. 
669.  Ch.  132. 

*  Ante,  §  667  a.    And  see  Hancock  v. 
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BOOK  xm. 

THE  PLEADING,  PRACTICE,  AND  EVIDENCE  IN  THE 
SPECIFIC   CAUSES  OF  DIVORCE  AND  NULLITY. 


CHAPTER  XXXVI. 

WANT  OF  MENTAL  CAPACITY.* 

§  660.  SUiewhere.  —  While  the  question  of  insanity  presents 
itself  under  many  titles  in  the  law,  and  the  nature  and  extent  of 
mental  aberration  required  to  sustain  the  issue  may  not  be  exactly 
the  same  under  any  two  titles,  the  rules  governing  the  evidence 
are  substantially  identical  in  all.  The  author's  treatment  of  the 
evidence,  therefore,  in  his  work  on  "  Criminal  Procedure,"  will 
be  available  to  the  practitioner  in  the  present  issue.^ 

§  561.  "Wiiat  the  isBue.  —  The  issue  in  these  cases  is,  whether 
or  not,  at  the  time  when  a  fact  of  marriage  was  celebrated  be- 
tween the  parties,  either  one  of  them  was  so  disordered,  imma- 
ture, or  imperfectly  constituted  mentally  as  to  be  incapable  of 
giving  the  matrimonial  consent ;  or,  if  then  incapable,  whether 
they  voluntarily  cohabited  afterward  with  knowledge  on  the  part 
of  both  of  what  had  taken  place,  and  with  restored  or  perfected 
capacity  for  consent.* 

§  562.  How  the  AUegation.  —  This  being  a  suit  for  nullity,  it* 
follows  from  what  has  already  been  said,^  that  the  libel  must 
allege  a  fact  of  marriage,  which  fact  must  be  proved  at  the  hear- 
ing. The  manner  of  setting  out  this  fact  of  marriage  is  explained 
in  another  connection.*  A  general  form  of  libel  in  the  nullity 
suit  is  given  in  the  closing  part  of  this  volume.®    Not  saying  how 

I  For  the  law  relating  to  this  title,  see         *  Ante,  §  266, 890,  and  tlie  places  there 

Vol.  1.  §  123  a  et  seq.  referred  to. 

3  2  Bishop  Grim.  Proced.  §  669-687  a.         >  Ante,  §  830-^32. 

•  See  the  entire  discussion  in  Vol.  L         «  Poet,  §  769. 
$  123  a-142. 
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indefinite  the  averment  of  insanity  might  be  and  pass  the  judicial 
scrutiny,  it  is  practically  best,  and  required  by  ordinary  rules  of 
pleading,  that  the  sort  of  itiental  incapacity  should  be  indicated. 
An  English  form,  under  the  late  practice,  in  principle  appai'ently 
adequate,  is  the  following :  — 

That  on,  &c.,  at  the  time  of  the  performance  of  the  said  ceremony,  and 
prior  thereto,  your  petitioner  was  lunatic  and  incapable  of  contracting  mar- 
riage [which  is  probably  enough,  but  the  form  here  quoted  proceeds],  and 
that  the  said  pretended  marriage  was  brought  about  by  the  fraud,  procure- 
ment, and  conniyance  of  the  said  respondent.* 

Observations  hereon.  —  The  added  allegation  of  fraud,  as  above, 
would  seem  to  be  desirable,  perhaps  indispensable,  in  the  numer- 
ous cases  wherein  the  two  elements  of  fraud  and  insanity  do,  in 
fact,  blend ;  especially  where  neither,  alone,  without  the  other, 
is  adequate  to  create  the  relied-on  nullity.^  But,  in  such  a  case, 
the  rules  of  good  pleading  would  require  some  specification  of 
the  particulars,  or,  at  least,  an  indication  of  the  character,  of  the 
fraud.^  If  it  is  claimed  that  an  insufficient  marriage  has  been 
ratified  by  cohabitation  during  a  lucid  interval,  the  averment  and 
proof  of  this  fact  belong,  in  principle,  to  the  defendant  No 
allusion  to  it,  by  the  plaintiff,  is  required. 

§  563.  Borden  of  Proof  of  Insanity  —  Presumptions.  —  A  discus- 
sion of  the  burden  of  proof  of  insanity,  and  the  presumptions  of 
sanity,  appears  in  the  author's  "  Criminal  Procedure."  *  Apply- 
ing the  doctrines  to  the  present  subject,  when  a  fact  of  marriage 
between  parties  of  sufficient  age  is  established,  their  mental  ca- 
pacity will  be  presumed,  and  the  party  alleging  the  contrary  must 
prove  it.^  This  is  a  part  of  the  general  doctrine,  that  every  per- 
son is  presumed,  prima  facie^  to  be  sane.^  But  operating  with 
this  presumption  is  another ;  namely,  that  a  condition  of  things 
once  appearing  is  presumed  to  remain.  So  that,  to  establish  in- 
sanity at  the  time  of  the  marriage,  its  existence  either  before  or 
after,  at  a  period  not  too  remote,  is  relevant.^    One  of  the  appli- 


1  Browne  Div.  Fhict.  4th  ed.  600 

s  Vol.  I.  §  134, 135, 192-196. 

»  Post,  §  671,  676. 

«  2  Bishop  Crim.  Proced.  §  669-676. 

•  Browning  v.  Reane,  2  PhilUm.  69, 1 
Eng.  ^.  190;  Wheeler  v.  Aldenon,  3 
fiag.  £c.  674,  698,  6  Eng.  Ec.  211,  223; 
1  Hale,  P.  C.  33 ;  Legey t  v,  O^Brien,  MU- 
ward,  826,  834;   Powell  o.  Powell,  27 
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MiBsis.  783.  See  Chambers  v.  The  Queen's 
Proctor,  2  Curt  Ec.  416,  7  Eng.  Ec  161, 
1  Fras.  Dom.  Rel.  46. 

*  Achey  v.  Stephens,  8  Ind.  411 ;  An- 
derson V.  Cranmer,  11  W.  Va.  662 ;  Jai^ 
rett  V.  Jarrett,  11  W.  Va.  684;  (/Brieii 
0.  People,  48  Barb.  274. 

7  2  Bishop  Crim.  Proced.  |  647 ;  Ban- 
ker V,  Banker,  63  N.  Y.  409;  Anderson  v. 
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cations  of  this  principle  is  stated  to  be,  that,  when  insanity  of  a 
peimanent  sort  is  once  shown  against  the  marriage,  the  burden 
shifts,  and  he  who  claims  that  there  was  a  lucid  interval  must 
proTe  it.^  But  it  is  otherwise  of  temp(»^ry  insanity,  depending 
on  some  exciting  cause ;  as  to  which,  it  is  said,  he  who  alleges 
the  insanity  must  show  that  it,  or  its  cause,  was  in  operation  at 
the  very  time  of  the  marriage.^  And  this  distinction  will  explain 
why  Sir  George  Lee,  in  a  case  of  alleged  insanity  brought  on  bj' 
drunkenness,  refused  to  pronounce  against  the  marriage ;  ^  and 
why  a  different  result  was  arrived  at  in  a  Scotch  case  of  a  like 
general  sort,  where  the  woman  was  shown  to  be  in  the  habit  of 
getting  drunk,  insanity  always  accompanying  her  intoxication, 
and  continuing  for  a  time  after  the  drunken  fit  was  over,  and  she 
was  proved  to  have  been  intoxicated  before  and  at  the  time  of 
the  marriage.* 

§  664.  Condnot  at  Marriage  Ceremony.  —  Insane  persons  may  do 
what  appears  rational.  It  is,  therefore,  no  sufficient  evidence  of 
a  lucid  interval  that  one  shown  to  have  been  previously  insane 

Craomer,  supra;  Jarrett  v.  Jarrett,  an-  Smith,  7  Iowa,  60;  Smith  v.  Smith,  47 

pra.  Missis.  211. 

I  Turner  v.  Meyers,  1  Hag.  Con.  414,  ^  Parker  v.  Parker,  2  Lee,  882, 6  Eng. 

4  Eng.  Ec.  440,  442 ;  Terry  v.  BuflSngton,  Ec.  165. 

11  6a.  887 ;  Haynes  i^.  Swann,  6  Heisk.  ^  Brown  v.  Johnston,  Ferg.  Consist. 

660;  Eraser  r.  Eraser,  2  Del.  Ch.  260.  Law  Rep.  229.    "Itis  established  by  ev- 

See  Groom  v,  Thomas,  2  Hag.  Ec.  483,  4  ery  witness  who  knew  Miss  Brown>  that, 

Eng.  Ec.  181 ;  Cartwright  v.  Cartwright,  after  a  fit  of  intoxication,  which  gener- 

1  Phillim.  00, 1  Eng.  Ec.  47 ;  Grimani  v,  ally  lasted  for  many  days  at  a  time,  she 

Draper,  12  Jur.  925 ;  White  i;.  Driver,  1  was  not  in  a  state  of  mind  to  judge  of 

Phillim.  84,  1  Eng.  Ec.  44;  Achey  v.  any  thing  serious  for  several  days  after 

Stephens,  supra ;  Wray  v,  Wray,  88  Ala.  she  got  out  of  it ;  and,  when  it  is  consid- 

187 ;  Eemble  v.  Church,  8  Hag.  Ec.  278,  ered  that  her  liquor  was  ardent  spirits, 

6  Eng.  Ec.  107,  where  the  long  interval  every  person  must  be  convinced  of  the 

of  seventeen  years  between  the  insanity  truth  of  that  evidence.    As,  therefore,  the 

proved  and  that  alleged  was  held  to  be  a  complainer,  who  knew  this  as  well  as  any 

material  circumstance.    And  see  on  this  other  person,  went  off  with  Miss  Brown 

question  Arbery  v.  Ashe,  1  Hag.  Ec.  214,  while  she  was  in  a  state  of  inebriety,  in 

8  Eng.  Ec  89 ;  Brogden  v.  Brown,  2  Add.  which  she  had  been  for  nine  immediately 

Ec.  441,  2  Eng.  Ec.  867 ;  1  Greenl.  £v.  preceding  days,  it  was  his  duty  to  prove, 

§  42.  that,  during  the  course  of  the  week,  from 

<  Legey t  v.  O'Brien,  Milward,  825, 884^  Monday  to  Saturday  [the  marriage  was 

885.    See  also  White  v.  Wilson,  18  Ves.  on  Monday  evening,  and  on  Saturday 

87 ;  Hall  v.  Warren,  9  Yes.  605,  611 ;  she  left  the  pretended  husband,  and  re- 

Ayrey  v.  Hill,  2  Add.  Ec  206,  209, 2  Eng-  fused  to  have  any  further  communica- 

Ec  269, 271 ;  Wheeler  v,  Alderson,  8  Hag.  tion  with  him],  she  had  been  in  the  state 

Ec.  574,  5  Eng.  Ec  211;  Brogden  v.  of  sane  recollection,  and  acknowledged 

Brown,  2  Add.  Ec  441,  2  Eng.  Ec.  867;  him  as  her  husband.''  The  Lord  Ordi- 
Stewart  0.  Redditt,  8  Md.  67 ;  Corbit  v.  ^  nary's  note  of  the  case,  p.  251.    See  also 

Browning  o.  Reane,  supra. 
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condncted  with  propriety  at  the  marriage  solemnization.  ^^  The 
mere  joining  of  hands,"  remarks  Dr.  Ray,^  '^  and  uttering  the 
usual  responses,  are  things  not  worth  considering  ;  it  is  the  new 
relations  which  the  marriage  state  creates,  the  new  responsibili- 
ties which  it  imposes,  that  should  fix  our  attention  as  the  only 
points  in  regard  to  which  the  question  of  capacity  can  be  prop- 
erly agitated.  ...  Sir  John  NichoU  .  .  .  has  very  properly  said : 
'  Going  through  the  ceremony  was  not  sufficient  to  establish  the 
capacity  of  the  party,  and  foolish  crazy  persons  might  be  in- 
structed to  go  through  the  formality  of  the  ceremony,  though 
wholly  incapable  of  understanding  the  marriage  contract.* '  In 
a  similar  case.  Lord  Stowell,  then  Sir  William  Scott,  had  previ- 
ously observed,  on  the  fact  given  in  evidence  that  the  party  had 
*  manifested  perfect  propriety  of  behavior  during  the  ceremony, 
that  much  stress  was  not  to  be  laid  on  that  circumstance,  as 
persons  in  that  state  will  nevertheless  often  pursue  a  favorite 
purpose  with  the  composure  and  regularity  of  apparently  sound 
minds.' "  « 

§  565.  In  whose  Name  Bolt  —  (As  affecting  Proofii).  —  If  the  in- 
sane person  has  recovered  his  reason,  being  of  lawful  age,  any 
suit  on  his  behalf  to  establish  the  nullity  of  the  marriage  must 
be  brought  in  his  own  name.*  But  one  thus  pleading  his  own 
former  incapacity  has  the  burden  of  proof  heavily  on  him.* 
We  have  already  considered  how  the  proceeding  is  when  a  party 
is  insane  while  it  is  being  carried  on.® 

§  566.    Commission  of  Lunacy :  — 

Bffeot  o(  In  Prinoipie.  —  Nominally,  the  parties  to  an  inquisition 

1  Ray  Med.  Jurisp.  InBan.  2d  ed.  reference  to  the  facts  in  litigation,  where, 
§  200.  contrary  to  the  formula  of  the  text,  there 

2  Browning  v,  Reane,  2  Fhillim.  69, 1  was  no  sufficient  proof  of  prior  insanity. 
Eng.  Ec.  190, 197.  So  the  court  uttered  merely  the  common 

*  Turner  v.  Meyers,  1  Hag.  Con.  414,  doctrine,  that,  in  the  absence  of  proof  of 
4  Eng.  Ec.  440,  444.  See  also  Parker  v,  insanity,  especially  in  a  case  where  the 
Parker,  2  Lee,  382, 6  Eng.  Ec.  166.  There  party  appeared  sane  at  the  marriage  so- 
ls nothing  contrary  to  this  view  in  Anony-  lemnization,  prima  facie,  sanity  is  pre- 
mous,  4  Pick,  32,  where  the  court  is  re-  sumed. 

ported  to  have  said,  "  that  the  fact  of  a  *  Wightman  v.  Wightman,  4  Johns, 

party's  being  able  to  go  through  the  mar-  Ch.  343 ;  Turner  v,  Meyers,  1  Hag.  Con. 

riage  ceremony  with  propriety  was  prima  414,  4  Eng.  Ec.  440. 

facie  evidence  of  sufficient  understanding  *  Turner  v,  Meyers,  supra, 

to  make  the  contract."    This  is  a  brief  •  Ante,  §  289,  294,  298,  304  a-30S  o ; 

case,  and  only  the  reporter's  version  of  it  Bradford  v.  Abend,  89  Bl.  78;  Thayer  o. 
is  professed  to  be  given.   But  if  the  court  ^  Thayer,  9  R.  L  877. 
employed  this  language,  it  was  spoken  in 
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of  lunacy  are,  as  to  the  plaintiff,  not  the  same  as  in  a  nullity 
suit.  And,  if  there  were  no  other  consideration,  the  finding 
in  the  former  would  not  be  evidence  in  the  latter.  But  there 
is  another  consideration ;  namely,  the  question  litigated  is  of 
status,  or  partly  such.  So  that,  for  example,  one  adjudged  a 
lunatic  in  a  foreign  country  may  be  considered  the  same  in  our 
own.^  Therefore,  in  suits  involving  the  capacity  for  ordinary 
contract,  the  inquisition  establishing  lunacy  is,  as  mere  evidence, 
admissible.^  Hence,  in  the  nullity  suit,  it  should  be  deemed  in 
like  manner  admissible ;  but,  in  like  manner  also,  it  should  not  be 
held  conclusive  upon  the  parties.     In  authority,  — 

AdmiBsible  but  not  conclnBive.  —  Where,  on  an  inquisition  of 
lunacy,  a  jury  has  found  the  party  to  have  been  insane  during  a 
period  covering  the  marriage  solemnization,  this  finding  is  re- 
ceivable as  tending  to  establish  its  nullity ;  ^  and  we  have  seen 
that,  in  England,  the  marriage  would  be  conclusively  null  if  the 
commission  were  taken  out  before.*  The  doctrine,  in  the  former 
case,  as  derived  from  causes  other  than  matrimonial,  appears  to  be, 
that  the  verdict  is  sufficient  prima  facie  evidence  of  insanity,  but 
it  may  be  rebutted.*  In  a  matrimonial  cause.  Sir  John  NichoU 
inclined  to  give  it  no  greater  weight  than  this,  if  so  great ;  for  he 
said :  '^  The  finding  is  a  circumstance,  and  a  part  of  the  evidence, 
in  support  of  the  unsoundness  of*  mind  at  the  time  of  the  mar- 
riage, but  no  more ;  for  this  court  must  be  satisfied  by  evidence 
of  its  own  that  grounds  of  nullity  existed.^'  And  in  the  case  in 
which  these  observations  occur,  the  plaintiff  did  not  in  fact  rely 
upon  this  evidence  alone.®  In  principle,  to  make  the  judgment 
or  verdict  of  lunacy  evidence  in  the  nullity  suit,  it  need  not  speak 
to  the  time  of  the  marriage  solemnization,  though  it  must  not 
affirmatively  find  the  commencement  of  the  lunacy  to  have  been 
subsequent.  Creating  a  presumptiou  of  lunacy  at  a  particular 
date,  it  would  justly  aid  the  jury  in  presuming  it  also  at  a  prior 
date. 


^  Ex  parte  Gillam,  2  Ves.  Jr.  688.  Ec.  855,  3  Eng.  Ec.  154.    And  see  Ex 

s  Faulder  v.  Silk,  8  Camp.  126;  Frank  parte  Glen,  4  Dee.  546. 
V,  Mainwaring,  2  Bear.  115;  Jacobs  v.         ^  Vol.  t,  §  130. 
Richards,  18  Bear.  300;  Elliot  v,  Ince,  7         ^  Sergeson  v.  Sealy,  2  Atk.  412;  Yates 

De  Q.  ^  &  G.  475.    And  see  In  re  Sotto-  v,  Boen,  2  Stra.  1104;  Faulder  v.  Silk,  3 

maior,  Law  Rep.  9  Ch.  Ap.  677.  Camp.  126;  Baxter  v.  Portsmouth,  5  B.  & 

•  Portsmouth  v.  Portsmouth,  1  Hag.  C.  170;  2  Greenl.  Er.  §  871. 

^  Portsmouth  v.  Portsmouth,  supra. 
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§  667.  ninstrative  Case.  —  In  South  Carolina,  in  1836,  a  man 
"was  found,  by  an  inquisition  of  lunacy  which  he  never  traversed, 
to  be  of  unsound  mind.  He,  in  form,  married  in  1838 ;  and  he 
died  in  1850,  leaving  issue  who  claimed  to  be  his  heirs  at  law  and 
distributees.  It  was  held  that  the  inquisition  of  lunacy  was  only 
prima  fade  evidence  of  his  incapacity  to  marry,  and  that  the 
issue  had  the  right  to  litigate  this  question.  ^'  In  reference  to 
proceedings  in  lunacy,"  said  Dunkin,  Ch.,  "  our  courts  adopt  the 
practice  of  Westminster  Hall,  as  it  existed  prior  to  1721,  so  far 
as  is  consistent  with  our  institutions.  In  this  view,  the  Stat. 
2  Edw.  6,  giving  the  right  of  traverse,  has  been  held  applicable, 
although  not  expressly  declared  to  be  of  force  in  this  State  by 
any  legislative  enactment."  * 

§  568.  Further  lUuatrationB.  —  On  a  committee's  suit,  in  North 
Carolina,  to  have  declared  void  the  marriage  of  an  idiot,  which, 
like  the  one  just  mentioned,  was  entered  into  subsequently  to  the 
finding  of  the  commission,  it  was  laid  down  that  the  commission 
was  not  conclusive  evidence  of  the  idiocy  ;  and  a  query  was 
even  suggested,  whether  it  was  so  much  as  prima  facie  evidence ; 
though,  under  all  the  facts  disclosed,  a  sentence  of  nuUit}'^  was 
pronounced.^  Kentucky  and  Georgia  cases,  —  not,  however,  of 
divorce  or  nullity,  —  hold,  that  an  inquest  of  lunacy  is  conclu- 
sive evidence  eo  tempore^  but  'only  prima  fade  such  as  to  any 
subsequent  time.^  And,  in  varying  shades  of  doctrine,  our 
American  courts  in  general  hold,  that,  when  one  under  guardian- 
ship as  insane  does  an  act,  his  insanity  shall  be  so  far  presumed 
as  to  cast  on  the  party  affirming  the  contrary  the  burden  of 
proving  the  sanity  ;  though  some  appear  to  make  the  fact  of 
guardianship  only  an  item  of  evidence  toward  establishing  the 
insanity,  which  the  party  alleging  it  has  the  burden  throughout 
of  proving,*     StUl,  — 

§  669.  BflEeot  under  Statutes.  —  The  effect  of  a  guardianship 
over  an  alleged  insane  person  may,  under  the  statutes  of  some  of 
our  States,  be  such  as  to  disqualify  him  to  do  an  act  of  a  par- 
ticular kind,  even  during  a  lucid  interval ;  and  this  the  reader  will 

1  Keys  V.  NoniB,  6  Rich.  Eq.  88S,  890.  6  B.  Monr.  296 ;  Lucas  v.  FanonB,  supra ; 

s  Johnson  v.  Kincade,  2  Ire.  £q.  470.  Field  t^.  Lucas,  21  Ga.  447;  Thomasson  r. 

*  Clark  t;.  Trail,  1  Met.  Ey.  85 ;  Lucas  Kercheval,  10  Humph.  822 ;  Little  p.  Lit- 

V.  Parsons,  23  Qa.  267.  tie,  13  Gray  264;  McGinnis  v.  Commou- 

4  Rogerstf.  Walker,  6  Barr.  871;  Stone  wealth,  24  Smith,  Pa.  246;  Banker  v. 

V.  Damon,  12  Mass.  488 ;  Hopson  v.  Boyd,  Banker,  63  N.  Y.  409. 

480 


CHAP.  XXXVI.]       WANT  OF  MENTAL  CAPACITY.  §  669 

distinguish  from  the  proofs  now  under  discussion.  Thus, in  Penn- 
sylvania, one  found  by  inquisition  to  be  an  habitual  drunkard  is  in- 
competent to  enter  into  any  contract  binding  his  estate  ;  but,  if 
he  has  the  requisite  mental  capacity,  his  marriage  may  neverthe- 
less be  good.  And  where  such  a  person  executed,  just  before  his 
marriage,  a  bond  for  the  benefit  of  his  intended  wife,  it  was  held 
to  be  void,  but  the  marriage  valid.  Said  Thompson,  J. :  '*  There 
is  nothing  in  the  argument,  that,  the  bond  being  in  the  nature  of 
an  ,ante-nuptial  settlement,  it  must  be  sustained  or  the  marriage 
contract  itself  will  necessarily  be  void.  The  incapacity  to  con- 
tract regards  only  the  estate.  Contracts,  purely  personal,  or  for 
others,  and  not  involving  the  estate,  may  not  be  void.  It  was 
held,  in  Sill  v.  McEnight,^  that  one  decreed  a  habitual  drunkard 
might  legally  be  an  executor.  The  marriage,  in  this  case,  was 
not  invalidated  by  reason  of  the  status  of  Witmer  [the  husband], 
at  the  time  of  its  celebration."  ^ 

^  Sill  V.  McEnight,  7  Watts  &  S.  244.      246.    And  see  Wadsworth  v,  Sharpsteen, 
2  Imhofl  o.  Witmer,  7  Casej,  Pa.  243,    4  Seld.  888. 
VOL.  II.  81  4gl 
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FEAUD.^ 


§  670.  JortoOictloii  —  (XTnder  Unwrttten  Law  —  Btatates).« — 
We  have  seen,*  that,  in  our  States,  by  the  better  doctrine,  a  court 
of  general  equity  jurisdiction  will  entertain  the  suit  to  declare  a 
marriage  void  for  fraud,  even  though  there  is  no  specific  statute 
on  the  subject.^  But  in  most  of  the  States,  the  authority  is  given 
to  some  court  by  express  statute. 

§  571.  Form  of  idbeL  —  Something  was  said  in  the  last  chapter 
as  to  how  the  libel  should  be.^  In  a  Pennsylvania  case,  the 
statute  providing,  that  the  complainant  shall  exhibit  his  com- 
plaint "  setting  forth  particularly  and  specially  "  the  grounds 
thereof,  the  following  allegation  was  held  not  to  be  sufficient : 
*'  That  the  said  Amanda  Goebel  [the  defendant],  the  said  parties 
being  domiciled  in  the  State  of  Pennsylvania  all  the  time,  hath 
wilfully  and  maliciously  obtained  the  said  marriage  fraudulently, 
and  with  force  and  coercion ;  and  that,  in  order  to  obtain  the 
said  marriage,  the  said  Amanda  wilfully  and  knowingly  made 
false  representations  to  your  libellant  and  his  friends,  which  said 
false  representations  (your  libellant  at  the  time  not  knowing 
them  to  be  false)  induced  the  said  libellant  to  enter  into  the 
bonds  of  matrimony  with  the  said  Amanda  Goebel."  It  was  ob- 
served by  Thompson,  J.,  that  "  neither  the  nature  of  the  force 
employed,  nor  the  kind  of  fraud  practised,  or  in  what  consisted 
the  false  representations,  is  disclosed  or  hinted  at  in  the  libel." 
Moreover,  the  defect  was  not  "  attempted  to  be  cui-ed  by  serving 
and  filing  a  specification  of  the  facts  intended  to  be  proved,  which, 
under  the  authority  of  Steele  v.  Steele,*  might  perhaps  still  be 
permitted  by  the  courts."  • 

1  For  the  law  relating  to  this  ground  <  Ante,  §  662.    And  see,  as  to  duress 

of  nuUity,  see  Vol.  I.  §  164,  et  seq.  and  fraud,  Vol.  L  §  213. 

>  Ante,  §  291-203.  <  Steele  v,  Steele,  1  Dall.  409. 

•  And  see  Fowler  ».  McCartney,  27  •  Hoffman  v,  HofFman,  6  Casey,  Pa. 

Missis.  609.  417,  419.    And  see  Eyre  v.  Potter,  16 


How.  U.  S.  42. 
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§672.    The  Hvidence : — 

How  mnch  Proof.  —  The  general  doctrine,  applicable  in  all  cases 
wherein  fraud  is  the  ground  of  complaint,  whether  divorce  cases 
or  any  other,  is,  that  he  who  alleges  it  takes  upon  himself  emphati- 
.cally  the  burden  to  prove  the  fraud ;  because,  being  a  dereliction  of 
duty,'  it  will  not  be  presumed.^  Yet  the  evidence  need  not  go  to 
the  extent  of  absolutely  excluding  every  other  conclusion.^  '*  It 
is  not  true,"  said  Black,  C.  J.,  in  a  Pennsylvania  case,  ^^  that 
fraud  can  never  be  presumed  ;  "  for  the  allegations  of  it  are  gen- 
erally sustainable,  and  in  fact  sustained,  only  by  circumstantial 
evidence.®  Therefore  the  party  on  whom  is  the  burden  of  proof 
should  be  allowed  considerable  latitude  in  the  production  of  his 
evidence,  the  court  excluding  nothing  which  is  not  plainly  irrele- 
vant.* 

Confeuions,  —  in  these  as  in  other  divorce  and  nullity  causes,^ 
are,  alone  and  unsupported,  insufficient  evidence  of  the  fact.® 

§  573.  AdmijMioiis  by  Coconspirator.  —  Undoubtedly,  when  the 
needful  foundation  is  laid,^  the  declarations  of  a  co-conspirator 
with  the  defendant,  not  a  party,  may  be  shown  against  him.  But 
where,  in  a  husband's  nullity  suit  for  the  wife's  fraud,  the  fraud 
attempted  to  be  shown  consisted  of  a  conspiracy  between  the 
woman  and  her  paramour  to  conceal  £rom  the  plaintiff  the  fact 
of  her  being  with  child  by  the  paramour,  yet  he  was  not  a 
party  to  the  bill,  —  it  was  held,  under  all  the  circumstances,  in 
the  New  York  Chancery  Court,  that  the  admission,  by  this  third 
person,  of  the  fact  of  his  being  the  child's  father,  was  not  evidence 
to  rebut  the  legal  presumption  of  paternity  in  the  husband.® 

^  Joyce  V,  Joyce,  5  Cal.  161 ;  Coulson         *  Gist  v.  McJunkin,  2  Rich.  164. 
V.  CoolBon,  5  Wis.  79;  Flint  v.  Jones,  6         •  Ante,  §  285-251, 204. 
Wis.  424;  Stewart  v.  English,  6  Ind.  176;         >  Dawson  v.  Dawson,  18  Mich.  886. 
JSollister  v.  Loud,  2  Mich.  800.  '7  1  Bishop  Crim.  Proced.  §  1248 ;  1 

^  Seligman  v.  Kalkman,  8  Cal.  207;  Qreenl.  £y.  §  111. 
Parkhurst  p,  McGraw,  24  Missis.  184.  >  Montgomery  v.  Montgomery,  8  Barb. 

•  Kaine  o.  Weighey,  10  Harris,  Pa.  Ch.l32. 
179, 188. 
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CHAPTER  XXXVIIL 

BTPOTENCB.^ 

§  674.    Introduction.  * 

675-5796.  Forms  of  the  Allegation. 
680,581.    Setting  up  one's  own  Impotence. 
682-58^  Delay,  Insincerity,  and  Age. 
585>589.    Triennial  Coiiabitation. 
590-590  a.  Inspection  of  the  Person. 
690  6-600  a.  Other  Questions  of  Eridenoe. 

§  574.  Delicate  Nature  of  Bnit.  —  The  facts  to  be  investigated 
in  the  nullity  suit  for  impotence  require,  by  reason  of  their  deli- 
cate nature,  special  care  in  the  allegation  and  in  the  proofs.  The 
libel  should  set  out  a  sufficient  cause  for  the  sentence  prayed, 
and  the  evidence  should  sustain  its  averments ;  but  needless 
offence  to  modesty  and  decency  ought  to  be  studiously  avoided. 
They  demand  respect  equally  in  courts  of  justice  as  in  other 
places.^  Still  the  rules  of  pleading  and  evidence  must  be  com- 
plied with  ;  and  the  doctrine  is  absolutely  settled,  that  they  will 
in  no  respect  yield,  in  these  cases,  to  ideas  of  propriety  of  lan- 
guage, or  delicacy  of  fact  disclosed. 

How  Chapter  diyided.  —  We  shall  consider,  I.  The  Forms  of  the 
Allegation ;  II.  Setting  up  one's  own  Impotence ;  III.  Delay, 
Insincerity,  and  Age ;  IV.  Triennial  Cohabitation ;  V.  Inspec- 
tion of  the  Person ;  VI.  Other  Questions  of  Evidence. 

I.    The  Farms  of  the  Allegation. 

§  675.  Allegation  of  Marriage.  —  What  was  said  of  the  allega- 
tion of  marriage  in  the  insanity  suit  ^  is  equally  applicable  in  this 
for  impotence.    The  principal  question  relates  to  the  — 

BCanner  of  Alleging  Impotence.  —  The  forms  of  impotence  are 
numerous,  and  the  rules  of  pleading  are  not  satisfied  by  the  simple 

^  For  the  law  relating  to  this  ground         *  And  see  ante,  |  287. 
of  nulli^,  see  Vol.  I.  §  321  et  seq.  *  Ante,  |  502. 
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averment  that  the  defendant  was,  at  the  time  of  the  marriage, 
and  remains  impotent.  The  nature  of  the  impotence  in  the  spe- 
cial case  must  be  made  to  appear.    Thus,  — 

"  Corporal  Zmbeciuty  "  inanffloient.  —  In  a  Connecticut  case,  the 
petitioner,  after  setting  out  her  marriage  with  the  respondent, 
proceeded  to  aver,  "  that  she  was  induced  to  enter  into  such  mar- 
riage from  the  false  and  fraudulent  representations  of  the 
respondent,  from  which  she  was  made  to  believe  that  he  was  a 
sound  man,  and  wholly  competent  to  the  performance  of  all  the 
duties  of  a  husband ;  yet  that,  at  the  time  of  said  intermar- 
riage, the  respondent  was,  ever  since  has  been,  and  still  is, 
laboring  under  a  corporal  imbecility,  and  never  has  had  or  at- 
tempted  to  have  sexual  intercourse  with  the  petitioner,  although 
they  have,  for  several  weeks,  lodged  together  in  the  same  bed." 
This  was  adjudged  inadequate  to  sustain  a  sentence  of  nullity,  and  it 
was  reversed.  The  court  deemed,  that  the  averment  of  fraud  could 
have  no  influence,  because  no  particular  fraudulent  representations 
are  given ;  neither  could  the  alleged  want  of  sexual  intercourse  avail, 
since  it  was  mere  evidence,  and  the  reason  why  there  was  none  did 
not  appear.  The  charge,  "  that,"  to  quote  the  exact  words,  '*  at  the 
time  of  their  intermarriage  the  said  Abel  was,  and  ever  since  has 
been,  and  now  is,  laboring  under  a  corporal  imbecility,"  could  not 
suffice,  because  it  contains  no  suggestion  of  its  permanence  or  in- 
curability. "  I  would  not  intimate,"  said  Bissell,  J.,  "  that 
the  record  need  contain  grossly  indelicate  statements.  But 
surely  enough  should  be  stated  to  enable  the  court  to  see  that 
the  case  demands  their  interference.  This,  in  my  opinion,  is  not 
done  in  the  present  case."  ^     On  the  other  hand,  — 

Imperfection  speoifled. —  The  Missouri  statute  permitted  a  sen- 
tence of  nullity  "  when  either  party,  at  the  time  of  the  contract 
of  marriage,  was,  and  still  is,  impotent."  And  the  allegation 
was  adjudged  sufficient,  that,  at  the  time  of  the  marriage,  '*  the 
defendant  was,  and  still  is,  impotent,  in  that  the  mouth  of  the 
vagina  of  the  said  Margaret  was  and  still  is  closed,  so  as  to  pre- 
vent copulation."  The  objection  was,  that  the  obstruction  was 
not  alleged  to  be  incurable  ;  but  the  court  deemed  its  incurability 
to  be  implied  in  the  term  "  impotent."  ^    Now,  — 

AUeging  Incurabmty.  —  If  it  is  necessary  to  set  out  the  incurable 
nature  of  the  imperfection,  it  is  a  looser  practice  than  the  courts 

1  Perria  v.  Fezris,  8  Conn.  166, 168.  ^  Eempf  v.  Kempf,  84  Miaso.  211. 
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generally  accept  in  other  things  to  allow  what  is  thus  necessary 
to  be  supplied  by  this  sort  of  implication  in  the  meaning  of  a 
word.  At  all  events,  so  much  looseness  is  not  to  be  commended. 
But  is  the  allegation  of  incurability  necessary  ?  In  law,  impo- 
tence which  is  not  incurable  is  not  a  ground  of  divorce.  A  mere 
obstruction  to  consummation  is  not  impotence ;  to  be  such  it 
must  be  irremediable ;  and,  in  the  nullity  suit,  the  complaining 
party  must  prove  the  incurability.^  Therefore,  in  principle,  this 
incurability  must,  in  some  way,  affirmatively  appear  on  the  face 
of  the  allegation.  Various  forms  of  amputation  of  the  man,  or 
of  malformation  of  the  man  or  woman,  might  be  suggested,  the 
averment  whereof  would  as  distinctly  convey  the  idea  of  incura- 
bility as  if  it  were  alleged  in  terms.  Other  forms  would  not.' 
To  allege  the  latter,  and  no  more,  would  not  make  a  prtma-faeie 
case.^  Hence,  in  principle,  the  averment  of  incurability  should, 
in  these  circumstances,  be  added.  And  so  are  the  English 
precedents. 

§  676.  BooleBlastloal  Preoadente.  —  In  Goote's  Ecclesiastical 
Practice  are  given  two  forms  of  the  libel  for  impotence.  The 
first  one  sets  out,  in  successive  articles,^  the  living  together  of 
the  parties  in  the  way  of  husband  and  wife,  and  specifies  times 
when  they  '^  lay  naked  and  alone  together  in  one  and  the  same 
bed."  It  likewise  states,  that  the  parties  were  respectively  in 
good  health,  and  that  '*  she  the  said  G.  D.  [the  complainant]  was 
also  apt  and  fit  for  coition  and  the  procreation  of  children,  and 
was  willing  to  receive  and  showed  herself  desirous  of  receiving 
the  conjugal  embraces  of  the  said  A.  B.  [the  defendant],  and  on 
all  occasions  gave  herself  up  to  him  for  the  purpose."  Then  it 
proceeds  as  follows :  ^'  That  notwithstanding  the  premises  pleaded 
in  the  next  preceding  articles,  the  said  A.  B.  has  not  at  any  time 
been  able  to  consummate  the  said  marriage,  and  she  the  said 
G.  D.  never  hath  been  carnally  known  by  him,  nor  is  he  the  said 
A.  B.  able  carnally  to  know  her  the  said  G.  D. ;  and  the  party 
proponent  doth  expressly  allege  and  propound,  that  the  inability 
of  the  said  A.  B.  to  consummate  the  said  marriage  and  carnally 
know  the  said  G.  D.,  arises  from  the  defective  state  of  the  parts 
of  generation  of  him  the  said  A.  B.,  and  his  natural  impotency, 

I  Vol.  I.  §  824,  882.  •  Vol.  L  §  882. 

*  And  see  on  this  question,  Peipho  v.         *  Ante,  J  824. 
Feipho,  88  m.  48& 
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imbecility,  and  impediment  which  renders  him  incapable  of  con- 
summating marriage,  or  of  carnally  knowing  or  having  sexual 
intercourse  with  any  woman  whomsoever."  Another  article  is 
as  follows :  ^  That  prior  to  and  at  the  time  of  the  said  marriage, 
on  the  &c.,  and  at  all  times  subsequent  thereto,  the  said  A.  B. 
was,  as  he  now  is,  impotent,  and  wholly  incapable  of  performing 
the  act  of  generation  or  of  carnally  knowing  any  woman,  and 
such  his  constant  impotency,  or  imbecility,  and  incapacity,  will 
clearly  appear  on  an  inspection  of  his  person  by  physicians  and 
surgeons  or  other  competent  persons  sufficiently  skilled  to  form 
an  opinion  respecting  the  same ;  and  it  will  also  appear  by  such 
inspection  that  such  the  constant  impotency,  imbecility,  and 
incapacity  on  the  part  of  the  said  A.  B.  cannot  be  removed  or 
relieved."  ^ 

§  577.  Contiinied.  —  The  other  libel  is  also  that  of  the  woman 
against  the  man.  The  two  articles  material  to  our  practice  are : 
^*  Thirteenth.  That  during  all  and  singular  the  nights  and  part 
of  nights  that  the  said  A.  B.  and  the  said  C.  D.  otherwise,  &c. 
lay,  naked  and  alone,  in  one  and  the  same  bedroom  and  bed,  as 
pleaded  in  the  sixth,  seventh,  eighth,  ninth,  and  eleventh  articles 
of  this  libel,  the  said  [plaintiff  woman]  C.  D.  otherwise,  &c.,  was 
apt  and  fit  for  coition  and  was  desirous  of  the  conjugal  embraces 
of  him  the  said  A.  B.,  and  willing  to  be  carnally  known,  in  order 
to  become  a  mother,  by  him,  and  gave  herself  up  to  him,  without 
any  reserve,  for  that  purpose  accordingly ;  also  that  during  the 
whole  thereof,  save  as  hereinafter  excepted,  the  said  A.  B.  was 
of  sound  and  perfect  bodily  health,  but  that,  notwithstanding  the 
premises,  the  said  A.  B.  neither  ever  did  nor  was  ever  able  to 
consummate  his  aforesaid  pretended  marriage  with  the  said  C.  D., 
otherwise,  &o.,  who  is  still  a  virgin,  and  has  never  been  carnally 
known  by  man,  as  will  appear  on  due  inspection  of  her  person 
fif  necessary),  to  competent  judges  (physicians  and  surgeons  or 
others)."  "  Fourteenth.  That  the  said  A.  B.'s  parts  of  genera- 
tion and  sexual  or  seminal  organs  were  and  are  not  such,  or  in 
the  same  state,  as  are  the  same  parts  and  organs  in  men  capable  of 
having  connection  with  and  of  the  carnal  knowledge  of  women ; 
and  the  party  proponent  expressly  alleges  and  propou^ids,  that  it 
will  appear  to  competent  judges  (physicians  and  surgeons  or 
others),  on  a  due  examination  of  his  the  said  A.  B.'s  person,  that 

^  Coote  £c.  Pract.  870-876. 
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such  was  and  is  the  fact,  and  that  he,  the  said  A.  B.,  as  well  at 
the  time  of  his  aforesaid  pretended  marriage  with  the  said  C.  D., 
otherwise,  &c.,  as  before  and  ever  since  the  same,  hath  been  and 
now  is  naturally  impotent  or  incapable  of  knowing  any  woman 
carnally  ;  and  that  it  will  also  further  appear  to  such  competent 
judges,  on  such  due  examination,  that  the  said  A.  B.'s  natural  im- 
potency  aforesaid  was  and  is  irremediable,  and  not  to  be  removed 
or  relieved  by  art."  * 

§  578.  As  to  aUeging  Fraud.  —  The  English  libel  says  nothing 
of  fraud  in  the  procurement  of  the  marriage.  Nor  is  fraud  an 
essential  element  in  the  law  of  impotence  as  a  ground  for  nul- 
lity.^ Ordinarily  there  is  no  room  for  it ;  for  not  many  impotent 
persons,  knowing  their  infirmity,  would  marry.  So  that,  in  most 
of  the  cases  which  reach  the  courts,  there  could  have  been  no 
fraud.  Hence  it  is  believed  that  this  averment  is  nowhere  either 
necessary  or  proper.    Now,  — 

Form  for  ns  deduoed  from  EooleslaBtioaL  —  With  US,  for  reasons 
already  appearing,  the  allegations  should  not  be  drawn  out  to 
such  length  as  they  were  in  the  ecclesiastical  practice.^  Perhaps 
the  following  is  the  substance  of  what  is  above  extracted  from 
Coote  ;  and,  with  us,  a  good  form  for  facts  to  which  it  cor- 
responds :  — 

That  your  petitioner  and  the  respondent,  from  and  a£ter  the  fact  of  mar- 
riage as  and  at  the  time  aforesaid,  until  the  bringing  of  this  suit,  lay  naked 
and  alone  together  in  one  and  the  same  bed  during  every  night,  both  in  good 
health,  that  your  petitioner  was  during  all  such  time  apt  and  fit  to  receive  the 
embraces  of  man,  and  to  be  carnally  known  by  the  respondent,  and  was  will- 
ing and  gave  herself  to  be  so  known,  but  that  he,  the  respondent,  was  at  no 
time  able  to  consmnmate  such  marriage  by  carnal  knowledge  of  your  peti- 
tioner. And  she  avers  that  she  remains  and  is  a  virgin  unknown  by  man, 
and  that,  by  reason  of  imperfections  and  disease,  which  she  is  unable  fur- 
ther to  particularize,  in  the  sexual  organs  of  the  respondent,  he  was,  at  the 
time  of  his  said  pretended  marriage  with  your  petitioner,  and  still  is,  inca- 
pable of  consummating  said  marriage,  or  carnally  knowing  woman,  and  that 
his  said  incapacity  is  irremediable  and  incurable.^ 

§  579.    Adapted  to  Triennial  Cohabitation  —  Defect  obvious.  —  If, 

to  this  form  of  allegation,  the  period  of  cohabitation  is  specifically 
added,  it  •will  be  adapted  to  cases  in  which  the  proof  of  the 


^  Coote  £o.  Pract.  885,  880. 

«  Vol.  L  §  828. 

•  See  ante,  $  217,  221, 281, 824. 
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*  For  a  form  not  unlike  this,  in  a  case 
before  the  English  Diyorce  Court,  tee 
Serrell  v.  Serrell,  2  Swab.  &  T.  422,  428. 
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impotence  consists  in  showing,  not  a  visible  imperfection  in 
the  parts,  but  a  triennial  cohabitation  and  non-consummation. 
When  the  defect  is  obvious  on  inspection,  and  especially  when 
the  complainant  was,  for  instance,  a  widow  at  the  time  of  mar- 
riage, and  is  not  a  virgin,  the  form  of  the  allegation  should  be 
varied  to  accord  with  the  particular  facts.^ 

§  579  a.  Form  In  Divorce  Court  —  A  woman's  petition  in  the 
English  Divorce  Court  was,  in  a  reported  case,  in  substance  as 
follows :  — 

First,  that  on,  &c.,  the  petitioner  being  about  twenty-four  years  of  age,  and 
the  respondent  twenty-six,^  [proceeding  to  allege  the  fact  of  marriage]. 

Secondly,  that  from  the  said  date,  the  petitioner  lived  with  the  said 
respondent  at,  &c.,  but  that  the  said  respondent  was  at  said  date,  and  has 
ever  since  continued  to  be,  wholly  unable  to  consummate  his  said  marriage  by 
reason  of  the  malformation  of  his  parts  of  generation,  and  that  such  malform- 
ation is  incurable  by  art  or  skill. 

Thirdly,  that  the  said  respondent  was,  at  the  time  of  his  said  marriage,  and 
has  ever  since  continued  to  be,  wholly  unable  to  consummate  the  said  mar- 
riage by  reason  of  the  frigidity  and  impotence  of  his  parts  of  generation,  and 
that  such  frigidity  and  impotence  of  his  parts  of  generation  are  wholly  incur- 
able by  art  or  skill.* 

Virgiii  and  Apt.  —  No  objection  appears  to  have  been  made  to 
this  form.  The  petition  is  not  given  in  full,  but  pretty  plainly  it 
did  not  set  out  that  the  woman  was  a  virgin  and  apt ;  yet  proof 
was  adduced  and  relied  on,  that  she  was  such.  It  used  to  be  the 
course  for  the  complaining  woman  to  allege  these  particulars  in 
her  favor  when  she  could  truly.  But,  in  principle,  this  is  only 
evidence,  appropriate  in  the  ecclesiastical  libel,  which  the  re- 
spondent was  to  answer  on  oath,*  yet  not  adapted  to  a  practice 
like  ours,  wherein  a  setting  out  of  proofs  is  a  deformity  to  a  plead- 
ing. Still  there  may  be  cases  in  which  this  allegation  could  not 
well  be  dispensed  with.* 

^  And  see  post,  §  584, 685.  husband,  by  reason  of  the  frigidity  and 

*  As  to  age,  see  pott,  §  584.  impotence  of  his  parts  of  generation,  was, 

*  M.  V.  H.  8  Swab.  &  T.  517;  s.  o.  and  has  e^er  since  continued  to  be,  una- 
nom.  Marshall  v.  Hamilton,  10  Jar.  k.  s.  ble  to  consummate  the  marriage  by  car- 
853.  nal  copulation,  notwithstanding  that  the 

^  Ante,  §  S24.  said  petitioner  cohabited  and  constantly 

B  In  L.  v.  H.  4  Swab.  &  T.  115, 116,  occupied  the  same  bed  with  him,  until, 

the  petition,  after  stating  the  fact  of  the  &c.,  and  resided  with  him  in  the  same 

marriage  and  age  of  the  parties,  pro*  house,  till,  &c.,  and  the  said  petitioner 

ceeded  to  allege,  that,  at  the  time  of  the  was  apt  and  willing  to  recelTe  his  conju- 

marriage,  the  respondent,  who  was  the  gal  embraces.    Also  that  such  frigidity 
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§  579  b.  Jotoing  Different  Sorti  of  Xmpotenoe.  —  Frigiditj  and  ab- 
solute incapacity  may  be  charged  together  against  a  defendant  in 
the  same  libel.  The  objection  to  this  in  one  case  was,  that  the 
proofs  are  different ;  a  triennial  cohabitation  being  required  for 
the  former,  not  the  latter.    But  it  was  overruled.^ 

II.  Setting  up  ime^»  own  Impotence. 

§  580.  Known  or  not  at  BCarrlage,  dlatlngiiiBhed.  —  The  doctrine 
is  believed  to  be,  that  either  party  can  have  the  marriage  declared 
null  for  impotence,  whether  in  himself  or  the  other,  of  which  he 
had  no  knowledge  when  it  was  solemnized  ;  but  not  for  what  was 
then  known  to  him.  That  one  cannot,  after  marriage,  com- 
plain of  what  he  knew  before,  is  a  plain  deduction  from  prin- 
ciples abeady  stated.*    And  — 

One's  own  Known  Defect.  —  Sir  John  NichoU  affirmed,  in  sub- 
stance, both  these  propositions  in  a  suit  by  the  husband,  who  was 
forty-five  years  old  at  the  time  of  his  marriage,  to  have  it  de- 
clared void  after  a  cohabitation  of  seven  years,  because  of  his 
own  impotence,  from  a  cause  obvious  upon  inspection.  The  hus- 
band had  been  moved  to  this  suit  by  his  wife's  becoming  preg- 
nant* But  the  learned  judge  considered  it  incredible  that  he 
should  have  lived  forty-five  years  in  ignorance  of  this  bodily 
defect  in  himself;  at  all  events,  he  must  have  discovered 
it  long  before  the  institution  of  his  suit ;  and  so  the  maxim 
Cur  tamdiu  tacmtf  would  apply.  Therefore  he  rejected  the 
libel.^  Dr.  Lushington  afterward  said  of  this  case :  ^^  I  do  not 
mean  to  say,  that  Sir  John  NichoU  was  not  perfectly  justified  in 
thinking  his  own  reasons  sufficient  for  refusing  to  entertain  that 
suit ;  but,  at  the  same  time,  I  cannot  honestly  refrain  from  say- 
ing, that  there  were  grounds,  if  not  counterbalanced  by  others, 
which  ought  to  have  induced  him  to  admit  that  libel."  ^ 

§  581.  "Why  ?  —  In  this  case  before  Sir  John  Nicholl,  the  hus- 
band's counsel  relied  on  the  text  of  the  canon  law,  and  on  a 
manuscript  opinion  of  the  late  Sir  William  Wynne.    The  latter 

and  impotence  of  the  respondent  are  incn-  >  Vol.  L  §  323,  333. 

rable  hy  art  or  skiU.    For  a  respondent* t  *  Norton  v,  Seton,  3  Phillim.  147,  1 

aUegation  of  the  petitioner's  impotence,  Eng.  Ec  384.    Vol.  I.  §  333 ;  post,  §  680. 

in  bar  of  a  suit  for  adaltexy,  see  Serrell  «  In  Miles  v,  Chilton,  1  Rob.  Ec.  684, 

o.  Serrell,  2  Swab.  &  T.  422.  699. 
^  Welde  p.  Welde,  2  Lee,  678. 
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W88  to  the  efifect,  that  ^  a  woman  may  institute  a  suit  of  nullity 
of  marriage  against  her  husband  on  the  account  of  impotence  or 
incapacity  in  herself  to  perform  the  duties  of  marriage."  Of  this 
opinion,  the  court  remarked :  **  That  was  the  case  of  a  woman. 
The  opinion  of  any  person  of  higher  authority  cannot  be  produced 
than  of  that  person  ;  but  it  cannot  be  considered  as  an  authority 
applying  to  the  case.  The  court  does  not  mean  to  lay  it  down, 
that,  in  no  possible  case,  or  under  no  circumstances,  a  woman  may 
be  allowed  to  bring  such  a  suit.  But,''  continued  the  learned 
judge,  referring  to  some  canon-law  authorities  which  had  been 
produced,  **  even  if  the  canon  law  is  direct  on  the  point,  —  is  it 
according  to  the  law  of  England  to  receive  such  a  suit  ?  It  is  a 
maxim,  that  no  man  shall  take  advantage  of  his  own  wrong ;  it  is 
the  principle  of  the  canon  law  itself,  the  principle  of  reason  and 
justice."  ^  The  true  distinction  is  believed  to  be  that  expressed 
at  the  opening  of  this  sub-title.  One,  after  marriage,  cannot 
complain  of  an  impediment  known  to  him  before  ;  but,  if  he  were 
ignorant  of  the  existence  q^  the  defect,  or  of  its  incurable  nature, 
though  in  himself,  he  may  take  advantage  of  it"  by  suit  of  nullity,* 
The  marriage  was  a  mistake  ;  the  ends  intended  by  it  ctonot  be 
answered.  Either  party  may  be  heard  for  the  correction  of  a 
mistake  unaccompanied  by  fraud.^  And  on  no  principle  can  it 
make  a  difference,  whether  the  man  or  the  woman  is  plaintiff, 
except  that  a  certain  regard  is  in  all  things  relating  to  divorce 
paid  t^  female  delicacy;^  and  she,  therefore,  is  not  held  to  so 
great  promptness  in  institutiDg  her  suit  as  the  man.^ 

in.   Delay ^  Innncerity^  and  Age. 

§  682.  Delar  and  Iiiflincerity.  —  The  general  doctrine  of  this 
dual  impediment  to  a  divorce  or  nullity  suit  constitutes  the  sub- 
ject of  an  earlier  chapter.^  It  is  of  a  nature  not  admitting  of 
exact  rule ;  and,  in  an  undefined  degree,  is  of  discretion  in  the 
court.  Doubtless  it  is  essentially  the  same  in  impotence  as  in 
other  causes,  but  some  separate  explanation  of  it  was  deemed 
desirable  under  this  title. 

1  Norton  o.  Seton,  8  Fhillim.  147, 108,         «  Post,  8  ^82- 
1  Eng.  Ec.  884,  88a  *  See  ante,  S  103-105  a,  112;  post, 

*  See  A7I.  Fftrer.  280.  |  682. 

•  1  Story  Sq.  Juriep.  }  142*144.  •  Ante,  §  102  a  et  seq. 
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Delay  In  Fraud  and  Impotence,  oontrasted.  —  The  acquiescence 
which  renders  good  a  marriage  originally  void  for  fraud  *  has  no 
analogies  in  the  law  of  impotence.  Not  only  does  mere  cohabita- 
tion with  knowledge,  where,  of  course,  there  is  no  consummation^ 
not,  in  the  ordinary  case,  bar  the  suit  for  impotence,  but  it  does 
not  even  where  it  takes  place  while  the  litigation  is  progressing.* 
Whenever  delay  operates  unfavorably  to  the  cause,  it  is  on  other 
principles. 

Delay  evidencing  Insincerity.  —  If  the  applicant  for  a  decree  of 
nullity  does  not  want  it,  but  wants  something  else  which  he  is 
endeavoring  to  procure  through  the  proceeding,  he  is  not  entitled 
to  have  what  he  does  not  desire.  This,  his  insincerity,  renders  his 
suit  nugatory.®  And  any  unnecessary  delay  will  be  adverted  to 
by  the  coui-t  as  bearing  on  this  question  of  insincerity.*    Again,  — 

Delay  with  ProofB  weak.  —  In  proportion  to  the  weakness  of 
the  proofs,  delay  is  disastrous  to  a  cause.  "  Where,"  said  the  lord 
chancellor  before  the  House  of  Lords,  "  there  is  conclusive  evi- 
dence of  the  non-consummation  of  a  marriage,^  lapse  of  time  is 
a  circumstance  susceptible  of  explanation.  But  the  lapse  of 
time  becomes  a  most  material  thing,  in  connection  with  other 
circumstances,  in  the  present  case ;  and  especially  where  you 
have  to  judge  between  the  contradictory  statements  of  the  hus- 
band and  the  wife."  ^    Thus  are  explained  in  part  the  — 

Differing  B£Fecta  of  Delay.  —  Where,  in  a  case  of  malformation, 
the  husband  was  promotor,  and  the  defect  was  palpable,  a  delay 

1  Vol.  I.,  §  178  and  note,  214.  Lewis  v.  HaTward,  86  Law  J.  ir.  8.  Mat. 

>  Ante,  §  384,  note;  M.  v.  H.  3  Swab.     105. 

&  T.  692.  '  0  Cano  i;.  Cuno,  Law  Hep.  2  H.  L.  Sc. 

>  Ante,  §  110.  300,  302.    The  reader  will  like  to  com- 

*  Briggs  V.  Morgan,  2  Hag.  Con.  324,  pare,  with  ante,  §  112,  what  Lord  Chelms- 
330;  8.  0.  SPhillim.  326, 1  Eng.  £c408;  ford  says  in  this  later  case.  '*As  to 
Anonymous,  Deane  &  S.  296 ;  Castleden  v.  delay,"  he  observes,  "  I  am  clearly  of 
Castleden,  9  H.  L.  Cas.  186,  where  it  ap-  opinion  that,  however  long  continued,  it 
peared,  as  the  Lords  viewed  the  case,  can  be  no  bar  to  a  proceeding  of  this  de- 
that  the  woman  brought  the  suit  after  scription,  provided  the  case  is  clearly 
many  years'  delay,  simply  because  the  proved  on  the  part  of  the  person  oom- 
husband  ceased  to  support  her,  not  caring  plaining.  Nor  do  1  think,  even  if  the 
for  the  injury  she  complained  of;  and  proceedings  have  emanated  from  some 
Lord  Chancellor  Campbell  put  the  doc^  tmworthy  motive,  that  that  would  be  an 
trine  thus  :  "  Lapse  of  time,  coupled  with  answer,  supposing  the  case  were  clearly 
that  indirect  motive,  is  considered  of  itself  proved.  But  delay  will  frequently  have, 
an  absolute  bar."  p.  191.  For  this  case  as  it  ought  to  have,  considerable  influ- 
in  its  earlier  stage,  see  ante,  §  112.  ence  upon  the  Judgment  which  ought  to 

*  Which,  he  says,  was  the  case  of  be  formed  upon  the  evidence  adduced." 

p.  302.    And  see  S.  o.  A.  3  F.  D.  72,  75. 
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of  seyen  years  was  said  to  be  almost  a  bar.^  Delay  by  the  hus- 
band of  even  sixteen  months  has  occasioned  suspicion ;  ^  and  it 
has  been  laid  down  that  lapse  of  time,  though  it  does  not  appear 
precisely  what  time,  may  operate  as  an  absolute  bar  to  the  suit 
not  brought  by  the  party  injured.*  But  the  wife  is  not  held  to 
the  same  promptness  as  the  husband.  The  modesty  of  the  sex 
may  account  for  forbearance  by  her ;  ^  and,  where  the  woman 
commenced  proceedings  twelve  years  after  the  marriage,  relying, 
however,  on  proof  of  non-consummation  after  a  triennial  cohabi- 
tation, no  objection  was  made  on  account  of  the  delay .^ 

§  583.  Continaed.  —  Where,  under  the  ecclesiastical  practice 
in  England,  a  husband  tendered  his  libel  seventeen  years  after 
the  marriage,  but  in  it  explained  the  delay,  the  Consistory  Court 
overruled  the  wife's  objections  to  admitting  it  and  permitted  him 
to  go  on,  and  the  Arches  Court  and  the  Judicial  Committee  sev- 
erally concurred  on  appeal ;  all  holding  the  delay  alone  not  to  be 
an  absolute  legal  bar  to  the  proceeding.^  Yet  when  this  case 
came  on  for  final  hearing,  the  divorce  was  refused,  chiefly  because 
the  plaintiff  had  so  long  slumbered  over  his  rights.  "  Their  lord- 
ships," said  Dr.  Lushington,  ^^  are  all  of  opinion,  that  long  acqui- 
escence, with  knowledge  or  the  means  of  procuring  knowledge, 
would  operate  as  a  bar  to  the  prosecution  of  such  a  suit ;  and 
more  especially  if  the  circumstances  showed,  that  the  suit  was 
brought,  not  on  account  of  the  evils  resulting  from ,  such  imper- 
fection, but  for  other  and  different  reasons."  ^ 


1  Guest  o.  Shipley,  2  Hag.  Con.  S21, 
4  Eng.  Ec.  548.  And  see  Hams  v.  Ball, 
in  Norton  v.  Seton,  8  Phillim.  147, 156, 
and  remarks  of  Sir  John  Nicholl  in  the 
latter  case,  1  Eng.  Ec.  384,  885,  886. 

3  Briggs  p.  Morgan,  3  Phillim.  325, 
330, 1  Eng.  Ec.  408,  410. 

*  Harris  v.  Ball,  cited  in  Norton  v.  Se- 
ton,  8  PhilUm.  147, 159, 1  Eng.  Ec.  384, 386. 

^  Sir  John  Nicholl,  in  Norton  u.  Seton, 
3  PhiUim.  147, 150, 1  Eng.  Ec.  384,  886 ; 
Lorenz  o.  Lorenz,  03  JH.  376,  379. 

»  PoUard  v.  Wyboum,  1  Hag.  Ec.  725, 
3  Eng.  Ec.  308;  Rogers  Ec.  Law,  2d  ed. 
641.  Where  a  wife's  suit  was  brought 
twenty-one  years  after  the  separation, 
and  twenty-flye  after  the  marriage,  the 
majority  of  the  court  held,  that,  under  all 
the  drcumstances  of  the  particular  case, 
the  divorce  should  be  refused.  H.  v.  C. 


1  Swab.  &  T.  605.  Affirmed,  on  appeal,  by 
the  House  of  Lords.  Castleden  v.  Castle- 
den,  9  H.  L.  Cas.  186.  See  ante,  §  111,  112. 

•  B ^n  17.  M e,  2  Rob.  Ec.  580. 

7  B ^n  V.  B n,  28  Eng.  L.  &  Eq. 

95, 101 ;  B.  c.  in  all  Its  stages,  1  Spinks, 
248.  There  is  great  confusion  in  the 
books  concerning  the  precise  limitations 
of  the  doctrines  of  this  section  and  tlie 
last ;  and,  in  truth,  they  appear  not  to  be  of 
a  nature  to  admit  of  exact  defining.  Dr. 
Lushington,  in  one  case,  after  speaking  of 
the  cases  just  cited  as  deciding  that  the 
husband  may  be  "  barred  by  his  delay  or 
other  conduct,"  adds  :  "  But  when  the  in- 
quiry is  pushed  further,  and  it  is  asked, 
what  is  the  delay  and  what  is  the  conduct 
which  shall  bar  the  suit,  I  feel  that  all  is 
involved  in  doubt  and  obscurity.  If  I 
consider  the  question  of  time,  I  do  not 
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§  584.   Age  of  Parties. — The  sentence  of  nullity  will  be  leas 
readily  granted  for  this  cause  where  the  parties  are  considerably 

advanced  in  years,  than  where  they  are  young ;  though  there 
seems  to  be  no  age  which  will  be  an  absolute  bar.^  The  inspec- 
tion of  the  person,  generally  required  as  a  part  of  the  proo&,^  is 
deemed  more  odious  in  proportion  to  the  years  of  the  parties ;  ^ 

find  that  any  period  has  been  fixed.  If  I  v.  B.,  the  insmcerity  of  the  suit,  I  have 
look  to  other  circumstances,  I  am  still  great  difficulty  in  saying  what  would  con 
more  in  the  dark ;  for  I  am  not  aware  of  stitute  insincerity,  and  what  sincerity, 
any  authority  wliich  has  attempted  to  Suppose  a  man  anxious  for  issue,  that 
define  them.  I  know  nothing  more  pain-  motive  would  not  constitute  insincerity, 
ful  than  to  have  to  exercise  a  judicial  dis-  Suppose  a  man  anxious  to  marry  another 
cretion,  without  landmarks  to  guide  the  woman,  I  could  not  hold  that  to  be  insin- 
judgment.  If  I  look  to  the  principle  by  cerity.  [Ante,  §  111.]  Suppose  a  man 
which  the  institution  of  these  suits  is  goT-  to  indulge  in  Illicit  connections,  coold 
emed,  it  affords  me  little  light  to  discover  that  be  proof  that  he  was  insensible  to 
my  way  in  such  a  combination  of  facts  as  the  incapacity  of  his  wife  for  conjugal 
now  presents  itself.  What  is  the  principle,  intercourse  ?  I  do  not  think  tliat  propo- 
the  foundation,  of  the  right  to  claim  a  de-  sition  maintainable ;  it  might  rather  bear 
cree  pronouncing  a  marriage  void,  where  the  other  way.  Could  such  criminal  con- 
one  of  the  parties  is  incapable  of  consum-  nection  alone  bar  the  suit  ?  No  such  ar. 
mation?  It  is  partly  stated  in  the  case  gument  has  ever  been  advanced,  and 
already  referred  to  [the  one  mentioned  in  there  is  no  precedent  for  so  holding.  In- 
cur text] ;  and  to  that  judgment  I  am  jus-  sincerity  is,  therefore,  something  differ- 
tifiedinreferriug,  for  it  is  the  judgment  of  ent.  I  cannot  attempt  to  define  it;  it 
all  the  Judicial  Committee  who  heard  the  must  be  a  combination  of  circumstances 
case :  first,  because  the  great  chief  pur^  which  show,  that  the  alleged  grievance 
pose  of  marriage  cannot  be  fulfilled ;  sec-  was  not  the  motive  which  led  to  the  com- 
ondly,  because,  by  sucli  a  marriage,  the  mencemeut  of  the  suit  [ante,  §  110],  but 
temptation  to  evil  courses  is  not  removed ;  what  would  constitute  such  a  case  cannot 
thirdly  [see  post,  §*  600  a],  because,  in  be  defined  beforehand."  Anonymoua, 
some  cases,  especially  where  the  defect  Deane  &  6.  296,  298-300.  See  also  H.  v. 
is  on  the  husband's  side,  continued  co-  C.  1  Swab.  &  T.  005,  affirmed  on  appeal ; 
habitation  would  be  destructive  to  the  Castleden  v.  Castleden,  9  H.  L.  Cas.  186; 
health  and  comfort  of  one  of  the  parties.  £.  v.  T.  3  Swab.  &  T.  312 ;  Harrison  v. 
There  was  one  such  case  a  few  years  Harrison,  3  Swab.  &  T.  362 ;  *M.  r.  B.  8 
since  of  a  very  distressing  character.  Swab.  &  T.  660;  T.  v,  D.  Law  Rep.  1 
There  are  many  other  reasons  which  I  P.  &  M.  127 ;  W.  v.  R.  1  P.  D.  406. 
need  not  recapitulate.  .  .  .  There  are  in-  There  are  not  many  American  cases  to 
herent  difficulties  in  the  subject-matter,  this  question,  but  the  doctrine  seems  to 
wliich  render  the  application  of  the  prin-  be  the  same  in  them  as  in  the  English 
ciples  so  laid  down  a  very  anxious  task.  Lorenz  v.  Lorenz,  98  HI.  376 ;  Peipho  o. 
Time  is  one.  What  combination  of  cu^  Peipho,  88  HI.  438.  In  New  York,  there 
cumstances  constitutes  insincerity,  an-  is  a  statute  of  limitations  applicable  to 
other.  .  .  .  Except  in  case  of  extreme  these  cases.  Kaiser  v.  Kaiser,  16  Hnn, 
old  age,  it  is  obvious  that  the  refusal  to  602 ;  ante,  §  107.  And  see  the  entire 
allow  a  remedy  on  account  of  the  remiss-  chapter,  ante,  §  103-112. 
ness  of  the  husband,  though  he  personally  ^  W.  v.  H.  2  Swab.  &  T.  240.. 
may  not  be  entitled  to  complain,  leaves  >  Post,  §  600. 

untouched  one  reason  for  entertaining  *  In  Shafto  v,  Shafto,  1  Stew.  Ch. 
the  suit,  the  prevention  of  illicit  inter-  34,  the  order  to  inspect  the  wife  was  de- 
course.  Then  with  regard  to  what  is  nied  on  the  ground  of  her  age,  which  was 
called  in  some  preceding  cases,  and  in  B.  sixty-nine.    But  see  W.  9.  H.  supra. 
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and,  when  the  woman  is  past  the  period  of  child-bearing,  and  the 
passions  of  both  are  mollified  by  the  physical  changes  which*  time 
brings,  and  the  injury  is  therefore  less,  the  court  becomes  re- 
luctant, though  not  necessarily  declining,  to  interfere.  On  these 
grounds,  the  ecclesiastical  libel  was  always  required  to  set  out 
the  respective  ages  of  the  parties.^  But  there  ia  no  evidence  that 
such  an  allegation  is  required,  either  in  the  practice  of  the  Eng- 
lish Divorce  Court,'  or  in  our  own.  And  no  principle  occurs  to 
the  author  making  it  necessary  with  us. 

IV.   Thiennial  Cohabitation. 

§  585.  Defect  not  obvious.  —  A  common  class  of  impotence  con- 
sists of  cases  wherein  no  examination  of  the  parts  reveals  any 
impediment  to  the  consummation  of  the  marriage,  or  any  not 
curable.  For  the  organs  may  appear  perfect,  yet  for  some  reason 
not  -presenting  itself  to  the  eye  or  toucli  they  cannot  be  put  to 
practical  use.  Or  it  may  not  be  obvious  that  a  particular  diffi- 
culty is  past  remedy ;  as,  where  a  woman  in  her  libel  complained 
of  the  man's  member  as  soft  and  short,  the  court  said,  this  did 
not  always  continue.^  In  all  cases  like  these,  the  question  of 
matrimonial  capacity  can  be  solved  only  by  trial  and  time. 
Now, — 

How  much  Time  —  (Triennial  Cohabitation).  —  Where  trial  and 
time  must  thus  be  resorted  to,  the  rule,  derived  from  the  canon  law, 
and  formerly  deemed  absolute  and  invariable  in  the  ecclesiastical, 
is,  that  the  parties  shall  cohabit  three  years ;  at  the  end  of  which 
time,  if  the  marriage  remains  unconsummated,  impotence  will  be 
presumed.*  But  where  the  defect  is  obvious  to  inspection,  this 
three  years'  cohabitation  is  unnecessary.^    And  the   libel  was 


1  Briggs  V.  Morgan,  2  Hag.  Con.  828, 
380;  B.  c.  3  Phillim.  325,  1  £ng.  Ec.  408. 
And  see  W.  v.  B.  1  P.  D.  406, 411 ;  Shafto 
r.  Shafto,  supra. 

'  A  form  of  the  petition  for  impo- 
tence, in  Browne  Div.  4th  ed.  601,  does 
not  have  this  ayerment. 

*  Grimbaldeston  v,  Anderson,  cited  in 
Norton  v.  Seton,  8  Phillim.  147. 154, 1  Eng. 
£c.  384,  885. 

*  Grimbaldeston  v.  Anderson,  supra; 
Pollard  V.  Wyboum,  1  Hag.  Ec.  725, 
8  Eng.  Ec.  808;  Sparrow  v.  Harrison, 


8  Curt  Ec.  16,  27, 7  Eng.  Ec.  869;  Welde 
V.  Welde,  2  Lee,  678.  In  Pollard  v. 
Wjboum,  Dr.  Lushington  remarked: 
"  Here  are  the  very  strongest  grounds  to 
presume  the  impotencj  of  the  man.  If 
the  parties  laj  together  in  one  bed  for  so 
many  years,  of  such  ages,  and  the  woman 
is  certified  to  remain  virgo  intacta,  there 
cannot  be  a  stronger  presumption  that 
impotency  existed,  and  that  it  was  incu- 
rable." 

«  Briggs  V.  Morgan,  8  Phillim.  825, 
1  Eng.  Ec.  408;  Deane  v.  Aveling,  1  Rob. 
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required  to  show  on  its  face,  either  that  there  has  been  a  trien- 
nial cohabitation,  or  that  the  defect  is  thus  obvious  to  inspection, 
—  in  which  latter  cas^  also,  some  particular  visible  defect  must 
be  alleged,  or  the  libel  would  not  be  admitted  to  proof.^  More- 
over, — 

§  586.  Below  Zhghteen.  —  Says  Swinbourne  :  ^^  Albeit  he  that 
hath  accomplished  the  age  of  fourteen  years  at  the  time  of  the 
marriage  be  not  then  able  to  pay  the  debt  which  he  oweth  to  his 
wife,  yet,  by  the  received  opinion  (though  some  dissent),  the 
matrimony  is  not  therefore  by  and  by  to  be  adjudged  void  ;  but 
she  is  to  expect  until  he  have  overreached  the  eighteenth  year  of 
his  age,  wherein  plena  pvherta%  is  concluded.  And,  if  then  also 
he  be  unable  to  pay  his  due,  at  the  instance  of  the  woman  the 
marriage  may  be  dissolved,  unless  the  judge  upon  the  considera- 
tion of  the  qualities  of  the  persons  shall  grant  a  longer  time."  ^ 

§  587.  Lees  than  Three  YeaxB,  with  other  Proofii.  —  A  marriage 
was  celebrated  in  July,  1807,  and  the  woman  instituted  a  suit  for 
nullity  in  November,  1809,  —  less,  it  is  perceived,  than  three 
years  afterward.  She  charged  incapacity  for  consummation ; 
and  the  husband  in  his  sworn  answer,  which  in  the  ecclesiastical 
practice  is  evidence,*  admitted  the  fact.  The  report  of  the 
examiners  ^^  stated,  in*  substance,  that,  though  the  disease  and 
imperfection  of  the  parts  were  not  such  as  to  imply  impotence 
to  the  execution  of  their  functions ;  yet  that,  having  heard  his 
own  accurate  history  of  his  alleged  impotence,  they  put  faith  in 
his  account ;  and,  as  he  was  in  good  health,  they  could  hold  out 
no  hopes  of  its  being  remedied  by  any  medical  treatment.'*  The 
wife  seems  not  to  have  been  inspected.  Lord  Stowell  deemed 
this,  in  the  evident  absence  of  collusion,  sufficient,  and  he  pro- 
nounced for  the  nullity.  "  There  is  an  air  of  truth,"  he  said,  *'  in 
the  evidence,  and  a  great  disposition  on  the  part  of  the  husband 
to  atone  for  the  injury  he  has  inflicted  on  this  lady ;  being  in 
ntter  ignorance  himself  of  his  constitutional  defects.  It  appears 
he  was  incapable  at  the  time  of  the  marriage,  and  has  continued 
so  ever  since."  * 

Ec.  279.    "  When  the  impotencj  doth         *  Swinb.  Spoouls,  49. 

sufficiently  constare  to  be  perpetual  bj         '  Ante,  §  217, 281. 

the  oaths  aforesaid  upon  inspection,  there         *  Greenstreet  v,  Cnmyns,  2  Phillim.  10, 

the  triennial  probation  ceases."    Gh>doL  1  Eng.  £c.  Id6.    See  Merrill  v.  Meiril], 

Abr.  494.  126  Mass.  228. 

^  Aleson  v,  Aleson,  2  Lee,  676 ;  Lewis 
V,  Lewis,  cited  2  lb.  579. 

496 


CHAP,  xxxvin.]  tMPOTENCB.  §  588  a 

§  588.  Not  sleeping  togethei:  every  lAlgUt  of  l!bree  Tears.  —  A 
stibdtantial  cohabitatiom  during  the  three  years  will  satisfy  the 
rule.  Tlrere  need  not  be  an  absolutely  continuous  living  together 
da  die  in  diemy  general  coihabitation  is  sufficient.^  The  Hbel 
tinder  the  ecclesia^ical  practice  "was  not  required  to  allege  spe- 
cifically when,  whtere,  and  bow  long  in  each  place  the  parties 
cohabited ;  for  matter  of  this  sort  was  proper  to  be  brought  out 
by  plea  on  the  other  side."  But  when  in  one  case  the  objection 
Was  taken,  and  it  appeared^  that,  thotgh  the  three  years  jiad 
elapsed,  the  parties  had  been  necessarily  separate  a  considerable 
part  of  the  time,  thte  court  allowed  a  farther  time,  and  enjoined 
the  complainant  to  return  meanwhile  to  cohabitation.' 

§  588  a.  Modem  Modlfioattons  of  Aree  Tears*  Rule.  —  An  ap- 
parent, not  real,  modification  of  the  rule  occurs  where  other  proofs 
are  added  to  a  cohabitation  less  than  three  years.^  And  the 
circumstances  of  a  case  may,  according  to  modem  practice,  so  far 
stand  in  the  place  of  the  other  evidence  as  to  lead  to  the  same 
result.  Indeed,  the  more  recent  English  doctrine  appears  to  be, 
that  the  full  triennial  cohabitation  is  not  indispensable  in  any 
case  where,  without  it,  the  court  is  on  the  evidence  satisfied  of 
the  conclusion  of  impotence  "  beyond  a  doubt,''  even  though  a 
period  of  cohabitation  is  among  the  necessary  elements  in  the 
proofs.  It  must,  under  this  doctrine,  be  simply  of  such  length  as 
wiU  thus  satisfy  the  judge ;  and,  while  he  remains  not  iJi'Qs  Satis- 
fied, and  the  three  years  have  not  elapsed,  the  decree  will  be 
withheld.*  After  the  lapse  of  the  three  years,  but  not  before, 
the  presumption,  of  its  own  fdrce,  where  the  facts  for  it  to 
operate  upon  are  established,  works  the  result  of  nullity.  '♦* There 
is,"  said  Sir  J.  P.  Wilde,  "a  well-kncfwn  and  valuable  rule, 
adopted  of  old  time  for  the  guidance  of  the  court,  that  impotence 
shall  be  presumed  after  three  years  of  ineffectual  cohabitation, 
and  shall  nbt  be  presumed  before."  •  In  the  case  in  which  these 
observations  occur,  there  had  been  a  cohabitation  of  nearly  three 
years,  and  this  learned  judge  suspended  the  decree  to  give  the 

^  Welde  V.  Welde,  2  (Lee,  5Y8;  Spar^  687;  b.  o.  tiotn.  A.  v.  B.  1  Spinln,  12; 

row  0.  HarHsoD,  8  Oust.  Ec.  16.  V— -n  v,  F^-^,  -2  Rob.  Bo.  614;  8.  v, 

*  Welde  V.  Welde,  supra.  E.  8  Swab.  &  T.  240,  245;  M.  v.  H.  8 
>  Welde  r.  Welde,  2  Lee,  678,  680,  686.  Swab.  &  T.  517,  521,  622.;  F.  v.  D. 
4  Ante,  {  687.  4  Swab.  &  T.  86,  04 ;  0.  v,  6.  Law  Rep. 

*  N r  r.  M^— e,  2  Rob.  "Be.  626 ;    2  P.  &  M.  297.    And  see  post,  §  60a 

8.  c.  nom.  Anonjrmons,  22  £ng.  L.  &  £q.         >  M.  v.  H.  supra,  at  p.  622. 
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parties  the  opportunity  to  fill  up  the  period.  They  did  so,  sleep- 
ing together  from  the  2d  of  September  till  the  7th  of  October ; 
but  the  marriage  was  not  consummated,  '^notwithstanding  at- 
tempts on  the  part  of  the  respondent."  Therefore  the  judge 
pronounced  a  decree  of  nullity  in  the  original  cause ;  saying,  '*  I 
think  the  petitioner  has  acted  wisely,  and  I  am  satisfied  that  she 
is  entitled  to  the  decree."  ^ 

§  588  b.  Further  of  Three  Tears'  Role.  —  Let  US  here  repeat 
the  terms  of  the  three  years'  rule,  as  thus  stated  by  the  learned 
English  judge  ;  namely,  that,  after  an  unsuccessful  cohabita- 
tion of  three  years,  '^impotence  shall  be  presumed."  A  case 
illustrating  this  doctrine  was  afterward  heard  before  the  same 
judge  sitting  in  the  Divorce  Court,^  and  was  ultimately  decided 
by  the  House  of  Lords  on  appeal.^  The  wife  was  the  petitioner, 
after  the  parties,  as  observed  in  the  Divorce  Court,  had  '^  lived 
together  in  perfect  happiness  and  contentment  from  January, 
1848,  till  February,  1862,  a  period  of  fourteen  years."  The 
learned  judge  continued  :  *^  On  the  petitioner  consulting  Dr. 
Black  respecting  her  general  health  some  years  since,  she  told 
him  she  had  three  miscarriages  [as  to  which,  however,  it  was  con- 
ceded she  was  mistaken]  ;  and  the  result  of  several  conversations 
which  he  held  at  various  times  with  the  husband  and  wife  was, 
that  he  actually  recommended  abstinence  from  sexual  intercourse 
for  a  time  and  separate  beds.  Finally,  the  separation  and  rap* 
ture  between  the  parties  had  no  reference  to  the  matters  now  in 
controversy,  and  were  not  the  ofibpring  of  distress  either  mental 
or  bodily  caused  by  the  husband's  supposed  defects ;  nay  more, 
such  distress,  which  to  a  greater  or  less  degree  is  an  invariable 
feature  in  these  cases,  does  not  appear  to  have  any  existence  for 
the  lady ;  she  was  not  conscious  of  a  wish  unfulfilled  or  a  desire 
repressed."  Here  would  seem  to  be  pretty  cogent  evidence  that 
the  husband  was  not  impotent ;  but  she  proved,  by  medical  tes- 
timony, that  she  was  a  virgin,  with  a  hymen,  and  apt.  On  his 
side,  apparent  capability  was  established.  The  learned  judge, 
after  examining  a  mass  of  evidence,  stated  his  Qonclusion  of  fact 
to  be  as  follows :  ^*  I  am  satisfied  that  this  marriage  has  never 
been  consummated  in  the  complete  sense  of  that  term  ;  but  I  am 

1  M.  o.  H.  8  Swab,  ft  T.  602.  •  Lewis  9.  Hayward,  86  Law  J.  x.  s. 

>  L.  o.  H.  4  Swab,  ft  T.  116;  s.  o.    Mat  106. 
nom.  X  V.  Y.  84  Law  J.  ir.  a.  Mat  81. 
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by  no  means  assured  that  there  is  any  impotency  on  the  part  of 
the  husband.  I  consider  the  actual  state  of  things  to  be  partly 
due  to  causes  in  which  the  petitioner  has  her  share  ;  and  I  believe 
that  both  parties  did  in  this  case  what  Dr.  Gream  informed  the 
court  he  had  known  to  happen  in  others,  namely,  live  happily 
together  for  years  under  the  impression  that  the  marriage  had 
been  fully  consummated,  when  in  fact  it  had  not."  Then,  not 
adverting  to  the  presumption  derivable  &om  a  three  years'  unsuc- 
cessful cohabitation  as  above  stated,  and  assuming  it  to  be  neces- 
sary for  the  wife  affirmatively  to  make  out  her  allegation,-  which 
charged  the  defect  on  the  husband,  he  dismissed  the  petition. 
The  House  of  Lords  reversed  the  decision  and  pronounced  for 
the  nullity,  on  the  strength,  it  would  appear,  of  the  rule  of  trien- 
nial cohabitation,  which  in  the  court  below  had  been  overlooked. 
Said  the  Lord  Chancellor,  Chelmsford,  after  stating  the  rule : 
^^  This  being  the  settled  rule,  and  the  cohabitation  in  the  present 
case  being  for  a  much  more  lengthened  period  than  is  required 
to  raise  the  presumption  against  the  husband,  the  aniis  was 
thrown  upon  the  respondent,  either  of  disproving  the  facts,  or  of 
showing,  by  clear  and  satisfactory  evidence,  that  the  result  was 
attributable  to  other  causes  than  his  own  impotency."  ^  Hence 
the  conclusion  of  this  high  tribunal  was,  that  the  respondent, 
taking  the  burden  of  proof  thus  shifted  upon  him,  had  not  estab- 
lished his  own  capacity  and  the  petitioner's  incapacity ;  therefore 
it  pronounced  for  the  nullity.  In  reason,  both  the  lower  and  the 
higher  courts  were  wrong  and  were  right,  each  in  a  different  way 
from  the  other.  The  lower  was  right  in  deeming  that  the  proofs 
did  not  sustain,  in  form,  the  allegation ;  but  wrong  in  thinking 
they  had  not  sufficiently  established  a  cause  of  divorce.  The 
higher  was  wrong  in  overlooking  the  variance  between  what  was 
alleged  and  what  was  shown  in  evidence,  but  right  in  holding 
that  the  woman  was  entitled  to  have  the  marriage  declared  null. 
The  correct  form  of  the  doctrine  is  believed  to  be,  that,  after  a 
cohabitation  for  three  years  and  the  marriage  not  consummated, 
impotence  is  prima  facie  presumed.  But  it  is  immaterial  in  point 
of  law,  nor  does  the  law's  presumption  decide  the  fact,  whether 
the  impotence  was  in  the  petitioner,  in  the  respondent,^  or  in 

1  At  p.  166  of  the  report.    For  the         *  Ante,  §  680,  681. 
final  disposition  of  this  CMe,  see  L.  v,  H. 
Law  Rep.  1  P.  &  M.  203. 
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both,  —  general,  or  impoteiice  versus  hanc.'^  Most  ^ersoilks,  on 
reading  the  pablished  evidence  in  this  case,  ^1  probably  be  of 
the  opinion,  that,  if  the  petitioner  had  been  a  widow,  with  aver- 
age capacity,  there  wotdd  have  been  no  Prions  difficulty  in  con- 
summating the  marriage ;  or,  if  the  respondent  had  possessed  as 
much  of  the  mascidine  element  as  Some  men*,  the  consummation 
would  have  tallen  place.  So  that  each  was  impotent  as  to  tbe 
other,  and  neither  as  to  the  rest  of  mankind.  Now,  to  a  case  of 
this  sort,  the  rule  of  triennial  cohabitation  is,  it  is  stibmitted, 
justly  applicable.  But,  when  it  is  clear  in  which  party  the  fault, 
assuming  there  is  such,  exists,  a  rule  which,  for  example,  requires 
a  passionate  woinan  to  have  her  nervotls  system  tortui'ed  and  her 
health  destroyed,'  by  spending  the  nights  of  'three  full  years  with 
a  male  person  capable  of  exciting  but  n6t  of  allaying  excitement, 
or  fail  of  her  legal  remedy,  is,  it  is  submitted,  not  fit  to  be  pre- 
served in  modem  law.  In  no  case,  where  it  is  absolutely  certain 
that  the  complaining  party  is  capable,  should,  in  reason,  the 
court  give  the  other  so  long  a  period  as  three  years  in  which 
to  overcome  native  modesty  or  strengthen  inadequate  physical 
powers. 

§  589.  Scotoli  Dootaine.  —  In  the  modem  Scotch  law,  the  sub- 
stance of  the  rule  is  preserved ;  but  "  there  is  no  precise  period 
fixed,  during  which  the  parties  must  cohabit  beiore  decree  wiH 
be  pronounced."  Anciently  the  thne  was  three  years,  as  in  the 
canon  law.' 

With  us.  —  There  are  no  reported  cases  wherein  our  American 
courts  have  discussed  this  rule  of  triennial  eohabitaltion.  But  we 
have  seen,  that,  when  sufficiently  "narrowed  in  its  application, 
and  made  to  reach  cases  m  which  otherwise  the  proofs  would 
fail,  it  is  highly  remedial  and  eminently  just ;  therefore  we  may 
presume,  that,  in  such  cases,  our  tribunals  will  not  reject  it  as 
repugnant  to  our  institutions.  But,  if  accepted,  it  should  be  with 
the  modifications  which  reason  demands.  Ahd  there  may  be  fur- 
ther modifications  to  be  derived  by  implication  from  particular 
statutes ;  as,  in  New  York,  where  a  statute  of  limitations  obliges 
tlie  party  proceeding  on  the  ground  of  impotedce,  to  bring  his 
suit  within  two  years  after  the  marriage.^ 

1  VoL  L  §  885.  SI  Fm.  I>ofii.  Rel.  80. 

*  Post,  §  000  a.  «  New  York  R.  S.  pt.  2,  c.  8,  §  88. 
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y  •  JStspecHon  of  the  Penon. 

§  590,  Dpotrlna  d«fi]io<L  —  In  proper  cases,  to  aid  the  proofis  of 
impotence,  tlie  court  appoints  professional  persons  to  examine 
the  private  parts  of  the  parties,  i^nd  report  to  it  whether  or 
not  they  are  severally  capable  of  marriage  consummation,  and 
whether  or  not  the  woman  presents  indications  of  her  having 
had  connection  with  man.  It  requires  thenx  to  submit  to  such 
examination.  The  ei^ai^iners  ar^  under  oath,  and  are  qtia$i 
ofBcers  of  the  tribunal  for  the  purpose.  T14s  is  teamed  inspec- 
tion of  the  person. 

Comes  froi^  iTeoeasity.  —  The  parts  concerned  in  thi^  contro.versy 
being  always  and  properly  concealed  from  public  observation,  if 
there  was  no  method  by  which  inspection  cpul4  be  compelled, 
justice  would  in  many  instances  &il.  Therefor^  in  England, 
Scotland,  France,  and  probc|>bly  every  other  country  where  this 
impediment  to  i^arriage  is  acknowledged,  the  pourts  have  required 
the  parties,  ^hen  necessary,  tq  submit  their  persons  to  such  an 
examination.  Methods  subjecting  them  to  needless  exposure 
may  in  sonie  countries  ht^ve  been  resorted  to,  but  they  are  con- 
trary to  the  spirit  of  our  laws.  Only  what  is  necessary,  yet  always 
so  much,  should  be  enforced  with  us.^  *^  |t  has  been  said,"  ob- 
serves Lord  Stowell,  *^  that  thfs  modes  resorted  to  for  proof  on 
these  occasions  are  offensive  to  natural  modesty.  But  nature  has 
provided  no  other  means ;  an4  we  must  lie  under  the  necessity 
of  saying  that  e^\l  relief  is  denied,  pr  qf  applying  the  means  with- 
in our  powe^.  The  court  must  not  sacrifice  justice  tq  notions  of 
it^  own."  ^'  Analogqus  to  this  proceeding  is  that  resorted  to  in 
the  common-law  tribunals,  where,  execution  pf  the  de&th-sentence 
being  jiemt^nd^  ]^PPP  ^  wpman,  and  she  claiming  to  be  with 
child,  ff  jury  of  xp&trops  is  called  ii^  tp  inspect  her  person,  and 
report  the  result  to  the  court.^ 

§  59]..  Wit)!  OS.  —  The  necessity  for  this  proceeding  is,  in  qur 
States,  precisely  the  same  ^3  in  England  whenpe  our  laws  are  de- 
rive4r    Con^quent^y  it  is  fkdapte4'  tP  our  situation  and  pircum- 

1  Post,  §  604.  •  Reg  v,  Wycherley,  8  Car.  &  P.  262  ; 

*  Bpggf  V.  Morgan,  3  P14(m.  82£^  The  State  r.  Arden,  1  Bay,  487,  489.    As 

890, 1  Eng.  £c.  408,  410;  I  FnU.  Dom.  to  which  proceeding,  see  1  Bisfiop  Crini. 

BeL  eO,  61;  Poynter  Mar.  ft  Dir.  18^,  Proced.  §  1322-1324. 
note. 
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stances  ;  and,  within  the  established  rules,^  it  should  be  deemed 
a  part  of  our  unwritten  law.  Chancellor  Walworth  practised  it^ 
without  a  doubt  of  his  authority.  He  well  remarked :  ^'  When 
the  legislature  conferred  this  branch  of  its  jurisdiction  upon  the 
Court  of  Chancery,  it  was  not  intended  to  adopt  a  different  prin- 
ciple from  that  which  had  theretofore  existed  in  England,  and 
indeed  in  all  Christian  countries,  as  to  the  nature  and  extent  of 
the  physical  incapacity  which  would  deprive  one  of  the  parties  of 
the  power  to  contract  matrimony.  And  the  court  is,  by  neces- 
sary implication,  armed  with  all  the  usual  powers,  which,  in  that 
countiy  from  which  our  laws  are  principally  derived,  are  deemed 
requisite  to  ascertain  the  fact  of  incapacity,  and  without  which  it 
would  be  impossible  for  any  court  to  exercise  such  a  jurisdic- 
tion." » 

§  592.  Further  of  ito  NeoeMity.  —  This  learned  judge  adds : 
^^  In  every  case  of  this  kind,  it  is  necessary  that  the  court  should 
proceed  with  the  greatest  vigilance  and  care,  not  only  to  prevent 
fraud  and  collusion  by  the  parties,  but  also  to  guard  against  an 
honest  mistake  under  which  they  may  be  acting  merely  from 
the  want  of  proper  medical  advice  and  assistance.  From  the 
very  nature  of  the  case,  it  appears  to  be  impossible  to  ascertain 
the  fact  of  incurable  impotence,  especially  when  the  husband  is 
the  complaining  party,  except  by  a  proper  surgical  examination, 
by  skilful  and  competent  surgeons,  in  connection  with  other  testi- 
mony. And  if  the  allegations  in  the  bill  have  neither  been  ad- 
mitted nor  denied  by  an  answer  on  oath  in  the  usual  manner,  the 
defendant  should  be  examined  on  oath,  before  the  master,  as  to 
the  truth  of  those  allegations.  This  appears  to  be  the  ordinary 
course  of  proceeding  in  such  cases  at  Doctors*  Commons.'  And 
I  have  no  doubt  as  to  the  power  of  this  court  to  compel  the  par- 
ties, in  such  a  suit,  to  submit  to  a  surgical  examination,  whenever 
it  is  necessary  to  ascertain  the  facts  essential  to  the  proper  de- 
cision of  the  cause."  ^ 

§  598.  Denied  in  Ohio.  —  The  Ohio  court  denied  the  right  to 
compel  an  inspection ;  but,  under  what  circumstances,  and  in- 
fluenced by  what  considerations,  it  does  not  appear.     What  is 

1  Vol.  I.  §  66  et  seq.  >  Pojiiter  Mar.  ft  Div.  126,  noM. 

*  DevanlMigh  v.  Devanbagh,  6  Paige,         *  Devanbagh  v.  Devanbagh,  5  Vtdge, 

664,  666.     And  tee  Newell  p.  NeweU,  664,667. 
0  Paige,  26. 
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known  of  the  subject  is  from  the  editor  of  the  Western  Law 
Journal,  who  says :  ^^  I  have  been  counsel  in  a  case  where  the 
wife  complained  of  impotence  in  the  husband.  There  being  no 
other  mode  of  proof,  application  was  made  to  the  Supreme  Court 
on  the  circuit  for  an  order  of  inspection.  The  question  was  re- 
served to  the  court  in  bank,  who  decided  that  they  had  no  power 
to  grant  the  order,  and  the  petition  was  dismissed  on  account  of 
the  impossibility  of  proof."  ^     On  the  other  hand,  — 

Allowed  in  Vermont.  —  In  a  much  later  case,  the  Vermont  court 
examined  carefully  this  entire  question,  and  affirmed  the  right, 
upon  the  principles  explained  in  these  volumes ;  ^  namely,  that 
the  divorce  law  of  England  is  a  part  of  our  law,  which,  though  it 
slumbered  with  us  until  a  tribunal  was  provided  to  administer  it, 
yet,  when  jurisdiction  was  granted  to  the  Supreme  Court  to 
divorce  parties  for  impotence,  became  the  law  of  the  court,  as 
having  been  imported  from  England  by  our  forefathers.^  In  like 
manner,  — 

Other  States.  —  The  Alabama  court  exercises  the  power  accord- 
ing to  the  English  system ;  ^  so,  it  appears,  does  the  New  Jersey.^ 
The  result  is,  that  it  is  acknowledged  in  every  State  from  which 
we  have  decisions,  except  Ohio,  and  it  may  well  be  deemed  to  be 
American  doctrine. 

§  594.  UmitB  of  Doctrine.  —  Within  the  principle  already 
stated,^  the  right  to  compel  inspection  is  limited  by  the  necessity 
whereon  it  rests.     Thus,  — 

Already  inapeoted.  —  If,  before  suit  brought,  there  has  been  the 
needful  inspection  by  physicians  and  surgeons,  their  testimony 
will  be  taken,  but  ordinarily  nothing  further  will  be  directed.^ 
Still  where,  in  a  case  in  which  the  proceeding  was  in  equity, 
the  answer  of  the  defendant,  who  was  the  wife,  admitted  the 
present  incapacity,  yet  denied  its  having  existed  at  the  time  of 
the  marriage,  —  the  difficulty  being  of  a  nature  to  render  neces- 
sary a  surgical  examination  of  her  person  in  connection  with  inter- 
rogatories  for  her  to  answer  under  oath  as  to  the  commencement 
and  progress  of  the  disease  creating  it,  —  this  procedure  was 

^  2  West  Law  Jonr.  181.  ?  Brown  r.  Brown,  1  Hag.  Ec.  628, 

s  Yol.  I.  §66etseq.  8  Eng.  Ec.  229;  Deyanbagh  v.  Devan- 

•  Le  Barron  v.  Le  Barron,  86  Vt.  806.  bagh,  6  Paige,  664,  667.    See  Harrison  v. 
^  AnonymoQs,  86  Ala.  226.                  .  Harrison,  4  Moore  P.  C.  96;  Anonjmous, 

•  Shafto  V.  Shafto,  1  Stew.  Ch.  84.  86  Ala.  226,  228,  229. 


•  Ante,  §  690. 
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ordered,  idtboagh  she  bad  been  previoiiisly  eiamiDfed  $z  parte^ 
«nd  without  oathy  by  her  own  medieal  atteQdaqts.^    Again^  — 

Keeawiity  to^  appwr.  -^  The  court  will  not  direet  an  inspection 
until,  in  the  progrees  of  the  caude,  its  necewty^  for  the  establish- 
ment of  justice  between  the  parties,  is  disclosed.^  Even  in  a  case 
where  certainly  it  would  be  requiired  should  the  cause  proceed  to 
a  hearing,,  the  ecclesiastical  court  deferred  the  admission  of  the 
husband's  libel,  and  gave  the  wife  an  opportunity  to  reply  by 
a£Gidavits ;  upon  which,  it  appeariDg  highly  improbable  the  suit 
could  succeed,  the  proceedix]^  was  dismissed.^    Still  again,  — 

Witbhoiaiog  CompolBory  PrQeeM.  ^^  In  a  husband's  suit  before 
the  English  Divorce  Court,  the  wife  did  not  appear,  A  monition 
was  made  and  served  on  her  to  submit  to  inspection,  but  she  de- 
clined ;  thereupon,  though  the  court  might  order  an  attachment 
at  once  to  compel  obedience,  yet,  it  appearing  uncertain  whether 
a  report  from  inspectors  would  be  absolutely  necessary  as  a  part 
of  the  proofs,  the  learned  judge  directed  the  application  for  an 
attachment  to  lie  over  until  the  hearing,  when,  the  nature  of  the 
evidence  being  seen,  it  would  be  proceeded  in  or  not  as  necessjity 
might  require.  ^*  But,"  he  added,  ^^  if  the  respondent  attempts 
to  leave  the  jurisdiction,  it  shall  be  granted  at  once."  ^ 

§  594  a,    Continaanoe  for  Inspection  —  (Defendant  abroad}.  — r- 

Where,  in  an  English  case,  the  wife,  who  was  respondent,  had 
retired  to  the  continent  to  avoid  the  petitioner,  and  not  even  the 
citation  could  be  personally  served  on  her,  the  judge,  not  deem- 
ing the  evidence  at  the  hearing  sufBciently  conclusive  except 
in  connection  with  an  inspection  of  her  person,  which  thus 
became  necessary,  permitted  the  cause  to  stand  over,  '^wltfa 
the  view  of  having  the  respondent  examined,  if  she  should  come 
to  this  country,  as  such  an  examination  alone  can  satisfy  the 
court  that  a  decree  ought  to  be  pronounced."  ^ 

Methoda  to  ooaree  Absentee.  -^  Where,  in  Alabama,  a  non-resi-* 
dent  defendant  had  appeared  by  counsel,  the  power  of  the  court 
to  coerce  inspection  was  somewhat  discussed,  but  nothing  was 
settled.  Stone,  J.,  observed :  ^^  Possibly,  in  cases  like  the  present, 
where  all  imputation  of  collusion  is  excluded,  the  court,  as  a 

I  Newell  0.  NeweU,  9  Paige,  86.  s.  o.  2  PhtUim.  885, 1  Bng.  £c.  40a    And 

*  Anonymoiu,  Deane  &  8. 895, 383.        see  Aleson  v,  Alesoa,  8  Lee,  576l 

>  Briggs  o.  Morgan,  2  H»g.  Con.  824;         «  B.  p.  L.  Law  Rep.  I  P.  &  M.  689. 

»  T.  V,  M.  Law  Bep.  1  P.  A  M,  81,  86. 
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ine^i^a  of  eoejroing  obedieiUQe  to  ito  oTdera»  nuglit  suppress  tho  ddr 
fendant's  testimoity  d^yed  from  an  ex  parte  ezanuas^tion.  We 
simply  state  this  propositioa,  howeyer,  for  the  purpose  of  saying 
y(Q  do  not  decide  it.*'  ^  T^e  alimony  of  a  wife  who  is  defendant) 
and  out  of  the  jurisdiction,  may  be  suspended  to  compel  obedi- 
enoe  to  an  o^der  for  her  inspection.' 

I  595.  Not  i^  of  Qoxunm  —  (Fbvthev  of  A^^^tee).  — We  see, 
therefore,  that  the  order  for  inspection  will  not  be  made  f^  of 
eoursci ;  the  applicant  must  show,  to  the  court,  its  uece^aity  in 
the  particular  oas€^  Qn  this  princ^ple^  where  the  husband  w^ 
defendant,  and  h^  left  the  couptry  withqut  giving  in  his  answers, 
and  refused  to  submit  to  inspectic^,  the  court  dispensed  with  this 
evidepce,  the  other  evidence  in  the  case  being  deemed  sufficient. 
It  consisted  of  a  medical  certificate  made  twelve  years  after  mar- 
riage, that  the  woman  was  virgo  intacta  and  aptc^  viro^  and  of  two 
several  confessions  by  the  man  to  medical  witnesses  acknowledg- 
ing his  incapacity,  coupled  with  proof  that  the  woman's  health  ' 
h^  suffered.^ 

§  696.  iniqpeotiQa  of  PompiaJnlng  Woman,  r—  Where  the  woman 
ip  the  plaintiff,  and  she  appears  by  the  libel  to  have  been  a 
spinster  at  the  time  of  the  marriage,  an  inspection  of  her  person, 
as  well  as  of  the  husband's,  is  usual ;  because,  as  we  have  seen, 
her  virgiuity  wd  eapacity  imp]y  his  incapacity.^  Indeed  Dr. 
Lushington  once  said,  that  the  court  always  requires  a  certificate 
from  medical  persons  of  the  woman's  condition  ;  ®  but  his  mean- 
ing was  probably  intended  to  be  limited  to  cases  like  the  one  he 
was  speaking  to,  and  cases  under  the  three  years'  rule,  where 
the  proof  of  incurable  impotence  consists,  wholly  or  in  part,  in 
showing  the  non^consummation ; "  since,  in  other  cases,  the  copir 
plaining  womau  seems  not  to  have  been  inspected.^  True,  as  said 
in  an  old  case,  ^  the  virginity  of  the  woman  is  very  material ; "  ^ 


1  AnonjmouB,  36  Ala.  226, 228. 

s  Newell  V.  Nevell,  9  Faig?»  2^ 

>  Fost,  §  600  q. 

^  Pollard  V,  Wylnoxaa,  1  Hag.  Be.  7Sfi» 
a  EQg.  fie  aoS;  Cooto  fio.  IVaot.  868. 

^  Qoote  |Ic.  Pract.  867. 
.  «  Pollard  p.  Wybourn,  1  Hag.  Be.  72^ 
3  Eng.  £c.  SQ6. 

7  Ante,  §  586. 

^  See   Greenstreet  v.   Comyiu,  ante, 
I  587, 8  PhiUim.  10, 1  Eng.  £c.  166    And 


see  Norton  v.  Seton,  8  PhlUim.  147, 158, 
}  Bog.  Iks.  884,  886;  HarriMO  n.  Spar- 
row,  3  Curt.  Ec  1,  7  Eng.  Ec.  857 ;  g.  o. 
nom.  Harrison  v.  Harrison,  4  Moose,  P.  C. 
90;  poet,  §  6Q0.  The  English  Divorce 
Ck>art  holds  fast  to  the  doctrine  pf  inspec- 
tion, possiUy  giving  it  a  more  universal 
application  than  is  accorded  it  in  these 
sections.    H.  v.  C.  1  Swah.  &  T.  605. 

^  Grirobaldeston    v.    Anderson,  cited 
8  Pblllim.  155, 1  Eng.  Ec.  886. 
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but  it  would  be  palpably  absurd  to  look  for  it  where  its  non- 
existence is  conceded.  If  she  were  a  widow  at  marriage,  or 
otherwise  already  defloured,  her  claim,  on  satisfactorily  showing 
the  man's  impotence,  would  be  just  as  good  as  though  she  had 
been  a  virgin.  And  the  books  afford  abundant  reasons  why,  if 
the  medical  examination  of  the  complaining  woman  should  not 
prove  satisfactory,  the  conclusion  ought  not  to  be  inevitable 
against  her.i 

§  597.  Who  and  how  many  the  Inspeoton.  -^  The  Selection  of 
the  inspectors  and  their  number  appear  to  be  wholly  under  the 
judicial  discretion.  The  common  course  in  the  ecclesiastical 
courts,  in  modem  times,  was  to  appoint  three  medical  men,  — 
either  two  physicians  and  a  surgeon,  or  two  surgeons  and  a  phjrsi- 
cian,  —  nominated  by  the  promoter,  the  adverse  party  having  the 
privilege  of  naming,  if  he  chose,  one  or  more  of  them.*  For- 
merly this  office  seems  to  have  been  performed,  as  to  the  woman, 
in  whole  or  in  part  by  matrons  and  midwives.*  The  reason  for 
appointing  three  was  apparently  to  have  more  than  the  two  wit- 
nesses required  by  the  ecclesiastical  rules  to  each  specific  fact.^ 
Where,  with  us,  only  one  witness  to  a  fact  is  essential,  two  in- 
spectors will,  in  principle,  suffice ;  and,  in  the  EngUsh  Divorce 
Court,  where  the  rule  of  two  witnesses  does  not  prevail,  the  com- 
mon course  is  to  appoint  but  two  inspectors,^  though  there  are 
early  instances  of  three.® 

§598.  Sworn  —  (Fonn  of  Oath).  —  The  inspectors  are  sworn." 
A  form  of  the  oath,  extracted  from  a  book  of  English  practice, 
is:  — 

<^  You  are  produced  as  inspectors  in  a  canse,  &o.  Yoa  respectively  swear 
that  you  will  faithfully  and  to  the  best  of  your  skill  inspect  the  parts  and 
organs  of  generation  of  each  of  them  the  said  A  and  B,  and  make  a  just  and 
true  report  in  writing  to  the  judge  ordinary  of  this  court  whether  the  said  A 
is  capable  of  performing  the  act  of  generation,  and  if  incapable,  whether  such 

1  And  see  partlcuhurly  Vol.  I.,  §  881  a,         «  See  ante,  §  281,  282. 
note.  *  Browne  Dir.  Pract.  628;  8.  v.  E. 

>  Coote  Be.  Pract.  888;  Deane  v.  Ave-  8  Swab.  &  T.  240;  M.  o.  H.  8  Swab,  ft 

Ung,  1  Rob.  £c  279,  where  the  proceed-  T.  617;  M.  o.  B.  8  Swab,  ft  T.  660;  F.  v. 

higs  appear  hi  fall  D.  4  Swab,  ft  T.  86;  L.  v.  H.  4  Swab. 

s  Essex  V,  Essex,  2  Howell  St.  Tr.  ft  T.  116. 
786,  and  Vol.  I.  §  886;  AyL  Parer.  228.         •  W.  o.  H.  2  Swab,  ft  T.  24a 
In  Welde  i^.  Welde,  2  Lee,  680.  the  wife,         7  Coote  Ec.  Pract.  889. 
who  was  libellant,  was  inspected  by  mid- 
irives,  and  the  defendant  by  surgeons. 
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his  incapacity  can  be  cured  by  art  or  skill ;  and  also,  whether  the  said  B  is  or 
is  not  a  vii^,  and  whether  ^e  hath  or  hath  not  any  impediment  on  her  part 
to  prevent  the  consummation  of  the  marriage,  and  that  one  of  yon  will  deliver 
such  report  under  your  hands  and  seals,  closely  sealed  up,  to  one  of  the  regis- 
trars of  her  majesty's  court  of  probate."  ^ 

Certifloate.  —  The  certificate  of  the  inspectors,  according  to  the 
invariable  practice  in  England,  does  not  give  reasons.  *^  I  should 
be  extremely  reluctant,"  said  Dr.  Lushington,  **  to  depart  from 
that  practice.  In  the  first  place,  it  is  a  received  maxim,  Cuilibet 
in  arte  9ua  credendwm  est.  Secondly,  if  the  grounds  were  given, 
how  could  the  court  comprehend  the  reasons,  and  decide  between 
conflicting  opinions  ?  Besides,  the  introduction  of  the  grounds 
would  lead  the  court  into  minute  inquiries  about  matters  the 
decision  of  which  the  court  would  be  most  anxious  to  avoid, 
unless  it  were  imperatively  called  to  pursue  the  investigation."  ' 
But,— 

Examining  Inspeoton  as  T^itnaaaas.  —  Where  the  case  requires, 
or  for  any  reason  it  appears  to  the  court  desirable,  the  inspectors 
may  be  examined  as  witnesses,  —  not  to  the  exclusion  of  the 
certificate,  but  in  connection  with  it.* 

Effect  of  Certifioate  —  (Other  Evidence  combining).  —  The  certifi- 
cate has  no  technical  effect,  being  mere  evidence  like  any  other, 
to  be  weighed  with  the  rest  Sir  John  NichoU  once  said,  that, 
even  as  collateral,  it  is  always  taken  with  caution ;  he  was  aware 
of  no  case  in  which  it  had  been  admitted  as  sufficient  alone.* 
Tet  there  is  at  least  one  instance^  in  which  it  was  certainly  the 
leading  proof ;  and  it  would  be  difficult  to  state  any  legal  reason 
for  withholding  from  it,  when  admissible,  full  credit  to  the  extent 
of  its  relevant  terms.  The  parties  may  produce  other  witnesses 
than  the  inspectors  to  the  same  facts  to  which  the  certificate 
relates;  and  if,  for  example,  the  evidences  of  virginity  in  the 
woman  have  been  destroyed,  the  case  may  proceed  to  a  hearing 
without  inspection.^ 

§599.  In  Equity — (On  pro  Confaasp).  —  On  a  husband's  bill, 

1  Browne  Dir.  Fract  4th  ed.  622, 623.         «  Norton  v.  Seton,  8  FhiUim.  147, 1  Eng. 

*  Pollard  V.  Wyboom,  1  Hag.  £c  726,  £c.  8S4, 887 ;  Rogers  £c.  Law,  2d  ed.  641. 
8  Kng.  £c.  808.    In  Deane  v.  Aveling,         >  Pollard  v,  Wybonm,  1  Hag.  Ec  726, 

1  Rob.  Ec.  279, 284,  is  the  form  of  certifi-  8  Eng.  Ec.  806.    See  also  Greenstreet  o. 

cate,  with  some  of  the  other  proceedings.  Cnmyns,  2  Phillim.  10, 1  Eng.  Kc.  166. 

«  Deane  v.  Aveling,  1  Rob.  Ec.  279;         •  SerreU  o.  Serrell,  2  Swab.  &  T.  422. 
W.  v.  H.  2  Swab.  &  T.  240. 
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taken  for  confessed,  Chancellor  Walworth  gave  the  following 
directions :  *'  There  must  be  a  reference  to  a  master  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complainant^s  bill ; 
and  particularly  the  master  must  inquire  and  report,  whether  the 
defendant,  at  the  time  of  the  solemnization  of  the  marriage  with 
the  complaint^n^,  was  physically  incapable  of  entering  into  the 
mi^riage  state^  and  whether  she  is  still  virgo  ifitacta^  and  inca- 
pable of  consummating  the  marriage  contract,  by  reason  of  her 
own  incurable  impoten^^e.  The  order  of  reference  most  also 
direct,  that  the  master  ei^apiine  the  defendant  on  oath  as  to  the 
seyerf^  matters  fdleged  in  the  bill,  and  that  the  defendant  sub- 
Wt  herself  to  such  surgical  examinations,  and  examinations  by 
niatrons,  as  the  xpaster  ^ay  think  proper  to  direct,  for  the  pai>- 
pose  of  fiscertaining  the  fact  ql  the  alleged  impotence ;  but  that 
ng  perspn  shall  be  present  at  such  examinations,  except  the  sur- 
geons and  matrons  who  may  be  selected  by  the  master  for  that 
purpose,  unless  with  her  consent ;  and  that,  in  the  selection  of 
siiigeons  and  niatrons  for  that  purpose,  the  master  have  a  due 
regard  to  tl^e  feelings  apd  wisheq  of  the  defendant.  The  master. 
is  also  to  be  directed  to  return  the  proofs  taken  before  him,  in  a 
schedule  to  his  report.  I]'o  person  is  permitted  to  be  present 
befqre  tl^e  mister*  on  the  reference,  except  the  parties  and  their 
counsel  c^nd  witnesses,  and  such  friends  of  either  of  the  parties 
&B  tt^ey^  qr  either  of  them,  may  request  to  attend  the  reference. 
And  the  coi^plf^inf^qt,  under  the  direction  of  the  master,  must 
furpish  the  necessary  funds  to  pay  the  expenses  of  the  surgical 
exam^l{^tion8  pf  the  defeqdant,  if  a  sufficient  and  satisfactory 
examination  hi^  not  already  been  made."  ^ 

§  599  a.  OrAfr  of  fdviNrctiioa  to  PommifsioQmr.  t-  In  a  carefully 
considere4  Yermont  case,  the  order  of  the  court  ^as,  • '  that  a 
cppotmissioner  be  i^pppii^ted  to  take  the  prpoft  in  relation  to  the 
alleged  incurable  impotence  pf  the  defendanty  at  the  time  pf  the 
said  marriage  between  him  and  the  petitioner.  An4  it  is  also 
ordered,  that  the  defendant  Qubwit  himself  to  a  pergonal  examina- 
tion by  such  physicians  and  surgeons,  at  such  time  and  place,  and 
under  such  regulations,  as  shall  be  selected  and  prescribed  by 
the  said  copimissioper,  for  tl^e  purpose  of  detem^ining  the  truth 
of  the  said  allegation  in  said  petition.    The  commissioner  wiU 

}  Dpyanbagh  9.  DeTantutgh,  6  Fdge,  564^  668.  For  the  tenninatloii  of  thU  sait, 
lee  6  Paige,  176. 
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delect  6uch  number  of  cf6^petent  and  ^isintertstekll  ph^sicianii 
MA  surgeons,  and  presciibe  such  ndes  alid  i^gulattdbs  i!n  l^la- 
tion  ibo  Qvtdh  exatnination,  as  to  secure  tbe  ttftiost  faihi^ss  of  sucli 
examination,  and  will  report  all  his  pi*dceedings  i^  isolation  there- 
to, with  *the  evidence  of  all  such  hiedical  examiners  fas  to  the  facts 
and  results  of  said  examination,  and  return  the  dame,  together 
tv^ith  the  other  proofe  taketo  by  him-,  to  the  court/'  * 

PitLctidt  Varyfag. —  The  reader  need  not  be  told,  that  things  ol 
ttife  sort  depetad  'much  on  the  general  course  of  practice  in  the 
particuhtr  court.  In  many  of  our  States,  ther^  would  atid  should 
be  ho  Inference  to  a  fnaster  Or  commisdoner;  but  the  court 
would  appoint  the  inspectors,  and  redeiVe  theilr  report  y/nth  the 
other  evidence  at  the  one  final  hearing. 

VI.    Other  Qtiestitms  of  Evidence* 

§  599  J.  Bitrdea  6f  *roof.  —  The  burden  Of  "proof  is  ^ith  the 
party  allegfhg  the  impotence,"*  to  establish  both  it  and  its  incur- 
able nature.'  We  have  seen  Something  of  what  is  said  concern- 
ing its  shifting  to  the  defeilidant  aftefr  a  triennial  dohalbitatioti 
with  no  consummation.* 

§  599  c.  VitrXAxm  as  WftneBses.  —  The  modem  statutes  under 
which  the  parties  may  be  witnesses  in  divorce  and  nullity  causes, 
and  the  efPect  of  their  testimony,  have  ailready  belen  explttined,* 
In  no  other  title  of  the  law  "has  this  legislation  wrought  so  im- 
portant practical  consequences,  atnountifig  almost  to  a  revolu- 
tion.^ 

§  600.  How  much  Proof.  —  There  is  nothing  special  as  to  the 
amount  of  proof,  distiliguishing  these  clis^s  from  others.  As 
illustrative,  - — 

Varibdi  Ckiies  —  have  already  been  inentioned.^  In  the  wife's 
^uit  of  Harrison  v.  Sparrow,  the  husband  i^efused  at  first  to  b^ 
inspected,  aind  the  court  pronounced  him  in  contempt.  Then  he 
offered,  and  his  offer  was  declined.  The  Cfefrtificiite  6f  the  wife's 
condition  Was  in  effect,  "  that  there  u^ere  n6  positive  proofs  of  con- 

1  Le  Barron  v.  Le  Barron,  86  V t  866,         «  Ante,  §  688  6. 
872.  *  Ante,  §  282-284  a. 

>  Cnno  V,  Ctino,  Law  Rep.  2  H.  L.  Sc.         *  VoL  I.  S  881  a. 
800.  ^  For  example,  GreenstxiBet  v.  Cnmyns, 

*  Vol. I.  §  882;  Loreni  v.  Lorenz, 08  ante,  §  687. 
lU.  876. 
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nection  having  taken  place,  or  the  contraiy;  but  that  there  were 
decidedly  no  physical  impediments  to  sexual  intercourse."  There 
was  some  collateral  evidence  ;  and  the  husband  had  admitted  non- 
consummation,  but  he  denied  his  inability.  The  parties  had  co- 
habited seven  years.    The  court,  being  satisfied  that  there  was 

no  collusion,  gave  sentence  of  nullity.^    In  Q s  v,  T e^the 

parties  had  dwelt  together  matrimonially  only  three  months  ;  the 
husband's  answers  to  the  libel  were  taken ;  and  the  wife  ''  and 
other  witnesses"  were  examined,  —  but  what  their  testimony 
was  the  case  does  not  state.  The  inspectors  certified  in  effect  as 
to  the  wife,  that  there  were  neither  any  certain  signs  of  viiginity, 
nor  was  there  evidence  of  perfect  consummation  having  taken 
place.  Their  certificate  of  the  husband's  condition  was :  ''  We 
find  no  anatomical  malformation  ;  but,  from  oral  information  ob- 
tained, during  a  somewhat  lengthened  interview,  we  are  decidedly 
of  the  opinion  that  there  is  some  physiological  defect  which  has 
prevented  him  from  completing  the  act  of  copulation.  As  we 
cannot  discover  any  special  cause  to  which  a  remedy  can  be 
applied,  we  fear  this  defect  will  be  permanent."  Dr.  Lushington 
granted  the  divorce,  saying,  ^^  that  he  could  not  think  of  sending 
the  lady  back  to  renew  cohabitation,  though  he  could  have  wished 
that  it  had  been  more  distinctly  stated  that  her  health  had  suf- 
fered, and  was  liable  to  suffer,  by  such  cohabitation."  ^  In  the 
Ohio  case  of  Keith  v>  Keith,  there  was  the  concurring  testimony 
of  three  respectable  men,  that,  a  few  days  before  the  sitting  of 
the  court,  they  examined  the  defendant  and  found  him  destitute, 
in  particulars  pointed  out,  of  the  members  or  qualifications  of  a 
man.     The  divorce  was  granted.' 

§  600  a.  Health  suffering.  —  Allusion  is  often  made,  as  in  one  of 
the  cases  stated  in  the  last  section,  to  the  ill  effect  on  the 
health  of  the  person  not  impotent,  produced  by  a  cohabi- 
tation with  the  impotent  person.*  This  is  something  which  be- 
longs rather  to  medical  jurisprudence  than  to  pure  law.  But  as 
this  consideration  enters  into  large  numbers  of  the  cases,  it  should 
be  here  observed,  that  the  constant  excitement  in  the  nervous 
system  which  occurs  when  a  capable  person  is  required  to  spend 


*  Harriaon  ».  Sparrow,  8  Curt  Ec.  1,        ^  g a  y.  T^— e,  1  Splnki,  888. 

Id,  7  Eng.  Ec.  867,  859 ;  8.  o.  nom.  Har-         *  Keith  v.  Keith,  Wright,  618. 

rison  o.  Harrison,  ai&rmed  by  the  Privy         *  See  also  Vol.  L  |  788»  779 ;  ante. 

Council,  4  Moore  P.  C.  96, 108.  §  688,  note,  688  6,  696. 
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the  hours  of  the  night  for  a  long  period  of  time  in  bed  with  an 
incapable  one  of  the  opposite  sex,  is  understood  to  be  injurious  to 
the  health,  to  a  degree  differing  with  the  diverse  peculiarities  of 
different  individuals,  and  to  various  other  things ;  and,  as  a  rule, 
more  injurious  to  a  woman  than  to  a  man.  A  single  reference  to 
some  cases  in  which  this  appears  from  medical  and  other  testi- 
mony will  suffice.^ 

1  S.  o.  E.  8  Swab.  &.  T.  240, 244 ;  F.  o.    the  obieryationB  of  Dr.  Lnahington,  ante, 
D.  4  Swab.  &  T.  86 ;  Pollard  v,  Wjboiim,    §  688^  note. 
1  Hag.  £c  726, 8  Bug.  £c.  SOa    And  lee 
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CHAPTER  XXXIi. 

ABULTBBY.^ 

S  601.  Introduction. 
602-611.  How  the  Allegation. 
612-620.  General  Doctrines  as  to  the  ETldenoe. 
620a-634.  Particular  Facts  as  admissible  or  not. 
635-647.  Further  of  the  ETldence. 

§  601.  How  Chapter  divided.  —  We  shall  consider,  I.  How  the 
Adultery  should  be  alleged ;  H.  General  Doctrines  as  to  the 
Evidence ;  III.  Particular  Facts  as  admissible  or  not  in  Evidence ; 
rV.  Further  of  the  Evidence- 

I.  Saw  the  AduUery  shotdd  be  alleged. 

§  602.  Doctrine  defined.  —  The  allegation  should  be,  in  direct 
terms,  not,  for  example,  as  on  information  and  belief,'  that,  at 
a  time  and  place  specified,  the  defendant  committed  the  carnal  act 
with  a  person  named ;  ^  or,  should  such  particularity  be  in  any 
respect  impossible,  the  pleader  should  approximate  to  it  as  nearly 
as  he  is  able,  and,  as  to  so  much  of  the  allegation  as  the  rules  of 
evidence  require  to  be  proved  in  form,  state  some  sufficient  rea- 
son for  the  omission  of  the  particular ;  namely,  in  general,  that 
it  is  unknown.     To  explain,  — 

BoolesiaBtioal  Forms.  —  In  a  precedent  for  the  ecclesiastical 
libel,^  three  of  its  eighteen  articles  contain  positive  averments  of 
adultery,  severally  as  follows :  — 

<*  That  on  some  occasions  of  their  being  so  alone  together  as  aforesaid, 
they  the  said  Arthur  Vincent  and  Maria  Theresa  Grant  had  the  carnal  use 
and  knowledge  of  each  other's  bodies,  and  thereby  committed  the  foul  crime 

1  For  the  law  pertaining  to  this  ground        *  Trubee   v.    Trubee,  41   Conn.   96; 

of  divorce,  see  Vol.  I.  §  70S  et  seq.  Black  r.  Black,  12  C.  £.  Green,  064; 

>  Spilsbury  n.  Spilsburj,  8  Swab.  &  T.  Freeman  v.  Freeman,  81  Wis.  286. 
210.    But  see  Marsh  v.  Marsh,  ICE.        «  Ante,  S  324. 
Green,  891. 
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of  adaltery.''  —  <'  That  the  said  Arthur  Vincent  and  the  said  Maria  Theresa 
Grant,  whilst  so  alone  together  on  that  day,  had  the  carnal  use  and  knowledge 
of  each  other's  hodies,  and  thereby  committed  the  crime  of  adultery."  — 
**  That  on  the  said  night  the  said  Arthur  Vincent  and  the  said  Maria  Theresa 
Grant  were  alone,  mJced  together  in  one  and  the  same  bed,  and  committed 
adultery."  * 

Fonn  In  DlTorce  Court.  —  The  form  established  for  the  Divorce 
Court  of  England  we  have  already  seen.' 

With  us  —  the  forms  more  or  less  differ,  but  they  are  generally 
and  properly  simple  ;  as,  for  example,  the  allegation  may  be,  — 

Thab  on,  &c.,  at,  &c.,  the  defendant  committed  adultery  with  one  B. 
Or,- 

That  on,  &c.,  at,  &c.,  the  defendant  had  carnal  knowledge  of  the  body  of 
one  B,  committing  thereby  with  the  said  B  the  crime  of  adultery. 

Other  Fomis  —  are  given  in  another  connection.^  Where  the 
particulars  are  less  fully  known  to  the  complainant,  the  form 
should  be  varied  in  ways  to  be  pointed  out  as  we  proceed. 

§  608.  **  Committed  Adultery  "  —  "  Had  Carnal  Knowledge."  —  In 
the  form  prescribed  by  the  judges  for  the  English  Divorce  Court, 
the  allegation  is  simply,  that  the  defendant  ^^  committed  adul- 
tery "  with  the  third  person.'  And  such  is  the  allegation  mostly 
in  use  in  divorce  causes  with  us.  It  has  been  adjudged  sufficieilt.^ 
The  indictment  for  adultery  oftener  employs  the  phrase  "  had 
carnal  knowledge  of  the  body,"  &c. ;  but,  in  some  of  our  States, 
the  other  expression  has  been  held  adequate,  nor  have  we  affirm- 
ative evidence  that  it  would  be  rejected  in  any.®  Should  we  deem 
it  not  good  in  the  indictment,  the  conclusion  would  not  be  in- 
evitably against  it  in  the  civil  action  for  divorce. 

"  Liviiis  In  Adultery."  —  To  charge,  with  due  averments  of  time 
and  place,  a  living  in  open  and  notorious  adultery  with  the  par- 
ticeps  criminU  is  legally  sufficient ;  ^  because  the  greater  includes 
the  less.  But  practically  this  form  is  objectionable  as  requiring 
from  the  party,  to  avoid  a  variance,  a  needless  amount  of  proof.^ 
In  one  or  more  of  our  States,  a  living  in  adultery  is,  under  the 

1  Coote  Ec.  Pract.  828, 826,  827.  ^  Hawes  v,  Hawes,  S3  ni.  286. 

<  Ante,  I  824  o.    And  see  Browning  >  Bishop  Stat.  Crunes,  §  678,  674. 

BIT.  Pract.  186 ;  Law  Bep.  1  P.  &  M.  76a  7  Bishop  Stat.  Crimes,  §  697,  700. 

•  Post,  I  770,  772-776.  ^  Marble  v.  Marble,  86  Mich.  886. 
«  Ante,  I  824  a. 
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statutes,  easential  to  the  diyoroe.  Then  it  must  be  alleged  in 
the  statutory  terms.^    So  — 

"  Common  Prostitate."  —  We  haye  a  dictumy  doubtless  correct, 
that  the  carnal  act  is  sufiBciently  charged  by  the  term  '^  coiumoa 
prostitute."  But,  as  in  the  other  case,  the  proofs  must  cover  the 
needlessly  broad  allegation.""  * 

§  604.  Name  of  Partio*ps  Cklmliite  —  (mtknown).  —  The  name 
of  the  particeps  criminis  must,  when  known  to  the  libellant,  be 
given.  When  it  is  not  known,  this  fact  must  be  stated  ;  as,  for 
instance,  the  words  may  be,  —  ***  committed  adultery  with  a  per- 
son (or  with  some  person)  whose  name  is  to  your  libellant  un- 
known." ^  But  an  averment  that  a  thing  is  unknown  will  not 
relieve  the  pleader  from  the  duty  to  give  reasonable  information 
to  the  defendant.*  Therefore  the  form  of  allegation  just  stated 
must,  to  be  adequate,  be  accompanied,  according,  at  least,  to  the 
views  of  some  courts,  by  such  further  description  of  time,  place, 
circumstances,  and  the  like,  as  shall  apprise  the  defendant  of  the 
particular  transaction  to  which  he  is  to  respond.^  On  this  prin- 
ciple, the  following  was  held  in  New  York  to  be  itiadequate : 
that  ^Hhe  defendant,  since  the  marriage,  viz.,  in  the  month  of 
November,  1851,  committed  adultery  with  a  female  in  the  city  of 
New  York,  whose  name  ib  unknown  to  the  plarntifiE^  and  the  par- 
ticular circumstances  whereof  are  unknown  to  the  plaintiff,  but 
which  she  expects  to  be  able  to  prove  at  the  trial  of  this  cause." 
Said  Sandford,  J. :  *^  If  the  party  have  information  sufficient  to 
warrant  the  belief  that  the  offence  has  been  committed,  or  the 
expectation  that  it  can  be  proved  on  the  trial,  that  information 
must  extend,  at  least,  to  the  particular  place  or  locality  whei-e  it 
occurred,  though  the  name  of  the  person  with  whom  may  be 
unknown."  ^    Nor  will  an  insufficient  allegation  of  this  sort  be  of 

1  Morris  u.  Morris,  75  N.  C.  168.  Black  v.  Black,  12  C.  £.  Green,  664; 

>  Dismnkes  v.  Dismukes,  1  Tenn.  Ch.  Mitchell  v.  Mitchell,  61  N.  T.  898. 

266.  «  1  Bishop  Crim.  Proced.  §  498,  647; 

'  Germond  v.  Gkrmond,  6  Johns.  Ch.  Cardwell  v.  Cardwell,  12  Htin,  93. 

847;  Wood  v.  Wood,  2  Paige,  108;  Garrat  *  Mills  v.  Mills,  8  C.  E.  Green,  444; 

V.    Garrat,  4   Teates,  244;   Church   v.  Bfiller  v.  Miller,  6  C.  E.  Green,  216 ;  Ttm 

Church,  8  Mass.  167 ;  Choate  v,  Choate,  v.  Tim,  47  How.  Pr.  258, 16  Abb.  Pr.  k.  a. 

8  Mass.  891 ;  Dunlap  v.  Dunlap,  Wright,  89.    Compare  with  post,  §  605. 

210;  Richards  v.  Richards,  Wright,  802;  •  Heyde  v.  Heyde,  4  Sandf.  692,  6()3. 

Sanders  v.  Sanders,  26  Yt.  718 ;  Mansfield  For  observations  on  this  case,  see  MitcheH 

o.  Mansfield,  Wright,  284;  Bird  v.  Bird,  v.  MitcheU,  61  N.  Y.  898,  408,  409.    And 

Wright,  98 ;  Morrell  v.  Morrell,  1  Barb,  see  Shoemaker  t;.  Shoemaker,  20  Mich. 

818;   Trubee  v,  Trubee,  41  Conn.  86;  222. 
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any  avail  at  the  trial,  though  accompanied  by  another,  sufficiently 
specific,  whereof  the  proof  fails. ^  The  foregoing  cases  go  to  thd 
full  length  in  requiring  descriptive  circumstances  where  the  name 
is  unknown.  Tet  on  no  recognized  principles  can  the  rules  in 
civil  pleading  be  made  more  strict  than  in  criminal ;  and,  it  is 
believed,  these  rules,  and  no  more,  should  be  applied  in  divorce 
causes.^    Moreover, — 

Proof  of  nnknown.  —  Where  the  name  of  the  partieep9  criminU 
is  alleged  to  be  unknown,  the  proof  must  sustain  this  allegation ; 
namely,  that  such  person  was  unknown.' 

Further  of  aUeging  Name.  —  Some  have  urged,  that  to  give  in  the 
pleadings  the  name  of  the  particeps  criminis  would  expose  to^ 
scandal  a  third  person  who  may  be  innocent,  and  therefore  the 
name  should,  when  possible,  be  suppressed.  And  a  learned  Mis- 
sissippi judge  observed,  that,  though  in  the  particular  instance 
before  him  the  name  might  well  enough  be  given,  ^^  there  are 
nevertheless  good  reasons  why,  in  most  cases,  a  different  rule 
should  prevail.  Persons  who  are  strangers  to  the  controversy, 
and  whose  characters  would  suffer  more  or  less,  should  not  be 
implicated  where  they  have  no  opportunity  to  be  heard,*  unless 
reasonable  certainty  in  the  pleading  could  not  be  otherwise  at* 
tained.  As  a  general  rule,  it  will  be  sufficient  to  set  forth  the 
time,  place,  and  particular  circumstances  of  the  defendant's  guilt, 
without  introducing  private  scandal,  which  might  subject  tbe^ 
party  pleading  to  an  action  for  damages,  in  consequence  of  the 
injury  thus  done  to  the  character  of  a  third  party.  Reasonable 
certainty  is  all  that  is  required,  and  the  court  will  favor  a  rule 
which  can  attain  this  end,  and  at  the  same  time  preserve  its 
records  from  unnecessary  scandal.''  *  Whatever  may  be  the  law 
in  Mississippi,  generally,  in  our  States,  one  whose  name  is  thus 
in  good  faith  introduced  into  a  libel  could  ilot  maintain  an  action 
of  damages  therefor  against  the  libellant.  Nor  would  he  suffer 
more  from  having  the  name  given,  than  from  being  just  as  dis- 
tinctly pointed  out  by  a  circumlocution.  Nor  yet  is  the  scandal 
worse  in  a  pleading  than  in  viva  voce  testimony.  Dr.  Lushingtoa 
well  observed :  *'  With  respect  to  consequences  that  may  result 

1  MQler  v.  MiUer,  6  C.  E.  Green,  216.  •  lb.  S  640-662 ;  MiUer  v,  MiUer,  an. 

f  1  Bishop  Crim.  Proced.  §  49d-498,    pra. 
646-668,  676-680.  «  See  ante,  §  810. 

9  Farr  v.  Farr,  84  Miads.  607, 601 
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to  third  parties,  however  much  the  court  may  regret  if  any  injus- 
tice or  misfortune  should  accrue  to  them,  yet  justice  must  be 
done  to  suitors ;  so  that  it  is  impossible  to  exclude  matter  which 
ought  to  be  admitted  in  evidence,  because,  incidentally,  it  may 
affect  the  character  and  involve  the  conduct  of  those  who  are  not 
'  parties  to  the  suit.  The  rejection  of  matter  on  any  consideration 
of  this  kind  would  lead  to  great  inconvenience  and  injustice."  * 
And  so  the  doctrine  is  in  our  States  generally. 

§  605.  Time  and  Plaoe. — These  must,  in  most  of  our  States,  be 
set  out.^  But  there  are  some  differences  as  to  the  particularity 
required.  In  the  Mississippi  case,  just  mentioned,  it  was  ad- 
judged insufficient  to  say,  that  the  defendant,  Charles  K.  Farr, 
*^  at  various  times  and  upon  various  occasions  since  his  marriage 
with  complainant,  has  proven  unfaithful  to  his  marriage  vow ;  in 
this,  that  the  said  Charles  K.  Farr  has  been  guilty  of  adultery 
with  a  servant-woman  of  complainant,  and  with  other  females,  in 
utter  disregard  of  his  duties  as  husband."  And  it  was  observed, 
by  Fisher,  J, :  "  The  rule  appears  now  to  be  well  settled  in  this 
class  of  cases,  that  the  charge  must  be  made  with  reference  to 
some  particular  time  and  place,  that  the  defendant  may  be  able, 
not  only  to  anticipate  the  proof  which  may  be  made  against  him, 
but  that  he  may  know  to  what  particular  time  or  place  to  direct 
his  own  proof.  This  allegation  puts  in  issue  the  defendant's 
course  of  conduct  during  the  whole  time  of  the  matrimonial  con- 
nection, a  period  of  more  than  eight  years,  and  it  is  not  to  be 
presumed  that  he  could,  by  the  use  of  reasonable  diligence,  pre- 
pare to  meet  proof  that  might  be  made  against  him  by  witnesses 
having  this  latitude."  *  There  are  not  many  States  in  which  this 
allegation  would  be  accepted  as  adequate ;  probably  none,  unless 
followed  by  a  bill  of  particulars.  Still,  more  or  less  relaxation  of 
the  strict  rule  is  permitted.  In  a  New  York  case,  the  allegation, 
rejecting  matter  not  proved,  was,  that,  "  at  divers  times  between 
the  first  day  of  May,  1869,  and  the  commencement  of  this  action. 


1  Croft  V,  Croft,  8  Hag.  Be.  810,  320, 
6  Eng.  Ec.  120, 126. 

3  Ante,  §  602;  Clutch  v.  Clutch,  Sax- 
ton,  474;  Moirell  v,  Morrell,  1  Barb.  818; 
Chrifltianburj  v,  Christianbuzy,  8  Blackf . 
202;  Church  v.  Church,  8  Mass.  167; 
Kane  v,  Kane,  8  Edw.  Ch.  880 ;  Burr  v. 
Burr,  2  Edw.  Ch.  448 ;  Hare  v.  Hare,  10 
Texas,  365;  Wright  v,  Wright,  6  Texas, 
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8;  Porter  w.  Porter,  8  Swab.  &  T.  696; 
Wood  17.  Wood,  2  Paige,  108 ;  Dunn  v, 
Dunn,  11  Mich.  284 ;  Shoemaker  v.  Shoe- 
maker, 20  Mich.  222;  Pramagiori  v. 
Pramagiori,  7  Rob.  N.  Y.  802;  Strong  v. 
Strong,  8  Rob.  N.  Y.  719 ;  Marsh  v.  Marsh, 
1  C.  E.  Green,  891 ;  Trubee  o.  Trubee,  41 
Conn.  86. 

*  Farr  v,  Farr,  84  Missis.  697, 600, 001. 
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and  at  divers  places  in  the  city  of  Elmira,  but  at  what  particular 
times  and  places  plaintiff  is  unable  more  particularly  to  state, 
said  defendant  has  committed  adultery  with  .  •  .  men  whose 
names  are  unknown  to  plaintiff."  ^  The  fact  found  at  the  hear- 
ing was,  that,  ^^in  the  month  of  June,  1869,  on  or  about  the 
twenty-sixth  day  thereof,  at  the  city  of  Elmira,  in  a  vacant  lot 
on  the  lower  end  of  John  Street,  the  defendant  herein  committed 
adultery  with*  a  man  known  by  the  name  of,  and  usually  called, 
Bill  Langford."  And  judgment  for  divorce  was  held  to  have 
been  properly  rendered  hereon.^  In  some  of  the  other  States 
specific  times  and  places  need  not  be  set  out  in  the  libel,  though 
bills  of  particulars  may  be  required.' 

§  606.  General  Doctrin*  of  AUegatlon.  —  ^*  The  only  safe  and 
prudent  course,"  observes  Chancellor  Walworth,  "  is  to  require 
the  charge,  whether  of  crimination  or  recrimination,  to1be  stated 
in  the  pleadings  and  in  the  issues  in  such  a  manner  that  the  ad- 
verse party  may  be  prepared  to  meet  it  on  the  trial."  *  There- 
fore,—  " 

Waiver.  —  If  the  defendant  is  really  informed  sufficiently  by  an 
allegation  which  on  general  principles  is  too  indefinite,  and  does 
not  object,  plainly  there  is  no  one  else  to  complain.  On  this  prin- 
ciple it  was  held  in  Alabama,  that,  if  the  defendant  answers  a  too 
indefinite  bill  for  divorce,  without  taking  the  objection,  he  waives 
it,  and  he  cannot  bring  it  forward  afterward.^  And  in  a  Massa- 
chusetts case,  the  ^^  libel  for  a  divorce,"  says  the  report,  ^^  charged 
various  acts  of  adultery,  committed  at  divers  times  with  persons 
unknown,  for  a  period  of  eight  years.  The  respondent  moved, 
that  the  libel  be  quashed  for  uncertainty,  or  that  the  libellant  be 
^required  to  file  a  bill  of  particulars,  at  a  reasonable  time  before 
t  trial,  and  be  confined,  on  the  hearing,  to  the  case  thus  specified. 
Whereupon  the  court  ordered,  that  a  bill  of  particulars  should  be 
so  filed."  *  On  the  other  hand,  in  New  York,  where  the  words 
were,  ^^the  complainant  doth  charge  that  the  said  defendant 

1  Compare  with  ante,  §  e04.  <  Reatf  v,  Realf ,  27  Smith,  Pa.  31 ; 

>  MitcheU  v.  Mitchell,  61  N.  T.  898.  Hawes  v.  Hawes,  88  Ul.  286. 

Compare  with  Marsh  v.  Marsh,  supra;  ^  Wood  v.  Wood,  2  Paige,  106,  118. 

IHsmukes  v,  Dismnkes,  1  Tenn.  Ch.  266;  And  see  Kane  v.  Kane,  8  Edw.  Ch.  889; 

Conant  v.  Conant,  10  Cal.  249 ;  Goodwin  Trubee  v.  Tnibee,  41  Conn.  86. 

V.  Goodwin,  8  C.  E.  Green,  210;  Noel  v.  &  Holston  v.  Holston,  28  Ala.  777. 

Noel,  9  C.  E.  Green,  187 ;  Black  v.  Black,  •  Adams  v,  Adams,  16  Pick.  264. 
supra,  11  C.  £.  Green,  481 ;  CardweU  v. 
Cardwell,  12  Hon,  92. 
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liathf  in  nruneTOUs  itiiBtaiieeB,  botb  before  and  since  their  separatioii, 
committed  adultery  in  this  State  and  elsewhere/'  the  late  Cfaaa- 
cellor  Kent  refused  to  send  the  case  to  a  jury  to  try  the  issoe, 
though  the  defendant  had  answered  denying  the  aUegation,  and 
the  plaintiff  had  filed  his  replication,  • —  yet  he  suffered  the  bill  to 
be  amended  on  terms.^    Now,  — 

§  607.  BiU  of  Partioiilars.  —  The  ordering  of  bills  of  particulars, 
thus  spoken  of,  is  widely  practised  in  various  classes  of  causes, 
civil  and  criminal,  of  which  divorce  is  one.^  To  what  extent  a 
party  may,  by  such  a  bill,  escape  ihe  consequences  of  an  inade- 
quate allegation  in  a  divorce  case  ^  is  a  question  not,  in  most  of 
the  States,  well  settled.  Besides  Massachusetts,  thus  mentioned,^ 
this  is  permissible  in  Pennsylvania ;  an  allegation  in  the  gen- 
eral form  being  adequate,  but  the  party  will  be  required  to  fur^ 
nish  for  the  other,  on  demand,  a  bill  of  the  particulars.^  Where, 
in  a  New  York  case,  before  the  Vice-chancellor,  the  defendant's 
answer  contained  a  general  recriminatory  chaise  of  adultery,  not 
specifying  names,  times,  or  circumstances,  it  was  held,  that  he 
could  not,  upon  making  up  an  issue  to  try  the  question  of  adultery, 
aid  his  too  indefinite  averment  by  an  affidavit  of  names,  and  the 
rest,  so  as  to  have  the  matter  thus  generally  alleged  in  the  answer 
included  in  the  issue.^  In  the  practice  of  the  English  Divoixse 
Court,  bills  of  the  particulars  of  the  adultery  are  sometimes 
ordered ; '  but  they  will  not  supply  the  defect  of  a  mere  general 
allegation.^ 

§  608.  Variance  as  to  Plaoa.  —  In  the  criminal  law,  the  indict^ 
ment  must  charge  the  offence  to  have  been  committed  within  the 
county  or  district,  else  the  jurisdiction  of  the  court  to  try  it  does 
not  appear.  But  if  the  averment  is,  for  example,  that  it  was  in  a 
pai*ticular  town,  and  the  proof  shows  it  to  have  been  in  another 
town  within  the  county,  there  is  no  variance  and  the  defendant 
may  be  convicted.  Still  the  allegation  of  the  town  was  unneces- 
sary, that  of  the  county  only  would  have  sufficed.^    Now,  as,  in 

1  Codd  V.  Codd,  2  Johns.  Ch.  224.  Garrat  o.  Gaxrat,  4  Teates,  244, 260.    And 

And  see  Wood  v.  Wood,  sapra ;  MorreU  fee  Hancock's  Appeal,  14  Smith,  Pa.  470. 
t.  McOTell,  1  Barb.  31S.  ^  Burr  v.  Burr,  2  Edw.  Ch.  44S. 

s  Ante,  §  267  0.  7  Codrington  v.  Codrington,  4  Swab.  & 

>  MitcheU  v.  MitcheU,  01  N.  Y.  89S,  T.  68,  8  Swab.  &  T.  808;  Hunt  r.  Hwit, 

414.  2  Swab.  &  T.  674. 

*  And  see  Harrington  v,  Hanriogton,         '  Porter  v.  Porter,  8  Swab.  &  T.  &SKL 
107  Mass.  329.  •  1  Biahop  Grim.  Proced.  |  370,  371, 

»  Realf  V.  Kealf ,  27  Smith,  Pa.  81 ;  876. 
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a  divorce  suit  on  the  ground  of  adultery,  thet^e  must  be  a  place 
alleged,  must  it  be  proved  ?  The  averment  in  a  Massachusetts 
case  was,  that  the  adultery  was  committed  out  of  the  State,  with 
a  person  nnknown.  The  defendant  appeared,  and  the  proof  at 
the  trial  showed  an  act  of  adultery  within  the  State.  But  the 
court,  against  his  objection,  granted  the  divorce,  observing: 
**•  The  specific  charges  in  a  libel  for  a  divorce  for  the  cause  of 
adultery  are  required  to  be  made,  if  the  fact  be  within  the 
libellant's  knowledge,  in  order  that  the  accused  party  may  not  be 
surprised,  and  may  be  advertised  of  the  subject  of  his  defence. 
Perhaps  it  would  be  better  in  all  cases  to  hold  the  libellant  strictly 
to  those  charges*  But  such  has  not  heretofore  been  the  prac^ 
tice  of  the  court ;  and  where,  as  in  this  case,  there  is  an  appear- 
ance for  the  respondent,  such  strictness  may  be  less  necessary."  ^ 
Still  there  are  other  cases  more  or  less  tending  to  the  conclusion, 
that  the  proof  of  the  place  must  correspond  to  the  allegation  of 
it.^    Let  us  compare  this  allegation  with  that  of  — 

Time.  —  In  the  criminal  law,  to  a  precision  esiceeding  what  is 
required  in  the  civil  department,  the  allegation  of  an  offence 
must,  under  the  unwritten  rule,'  specify  the  very  day.  But  the 
proof  need  only  show  an  offence  within  the  statute  of  limitations.' 
Nor,  it  is  believed,  need  the  proof  fit  more  nearly  the  allegation 
of  time  in  divorce  law.     Now,  — 

Further  of  Ttana  and  Piaoe. — In  civil  causes  generally,  '^  the  allega- 
tions," says  Greenleaf,  "of  time  and  place,"  as  well  as  some  others 
which  he  specifies,  **  when  not  descriptive  of  the  identity  of  the  sub- 
ject of  the  action,  will  be  found  immaterial,  and  need  not  be  proved 
strictly  as  alleged."  *  The  principle  seems  to  be,  that  the  pleader 
is  required,  botii  in  fairness  to  the  other  party  and  for  informa- 
tion to  him,  to  state  the  exact  time  and  place ;  but,  if  at  the  hearing 
the  proofs  show  another  time  and  place,  such  party  cannot  object 
unless  he  is  taken  by  surprise.  If  he  is,  he  will  be  entitled  to  a 
continuance  to  meet  the  new  aspect  of  the  case.  This  is  what  is 
called  proving  the  substance  of  the  issue.  And  it  is  believed 
that  the  same  rule  applies  to  divorce  as  to  other  civil  and  crim- 
inal causes.    We  shall  see,*^  that,  by  established  doctrine,  the 

1  Waahbnmv.  Washburn,  8  MaM.  181.         >  1  Bishop  Crini.  Prooed.  §  887,400, 

<  Prince  v.  Prince,  10  C.  £.  Green,  488  a. 
810;  Adams  r.  Adams,  20  N.  H.  200,  301.         «  1  (Sreenl.  Er.  $  61. 
And  aee  further  on  this  point,  Germond         ^  Post,  §  ei8>  613  a. 
p.  Germond,  6  Johns.  Ch.  347. 
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court  or  jury  passing  on  the  issue  of  adultery  need  not  be  satid* 

fied  of  its  commission  at  any  particular  time  and  place,  but  it 

suffices  for  them  to  be  convinced  of  its  occurrence  at  some  time 

» 

and  place.  And  this  proposition,  by  its  very  terms,  includes  the 
other ;  namely,  that  proof  of  it  at  other  times  and  places  than 
those  alleged  will  fulfil  the  requirements  of  the  law.     But  — 

§  609.  Penon.  —  The  person  is  different.  "  A-  libel  alleging 
that  the  respondent  committed  adultery  with  a  particular  person 
is  not  sustained  by  proof  of  adultery  with  any  other  person."  * 
And  we  have  seen,^  that,  where  the  person  is  averred  to  be  un- 
known, this  want  of  knowledge  must  be  shown.  So,  where  the 
name  is  given  in  the  pleading,  proof  of  an  unknown  person  wiU 
not  suffice.^  The  particular  offence  alleged  must  be  proved.^ 
These  are  rules  familar  in  all  other  civil  and  criminal  causes. 

§  610.  Other  Forms  of  AUegation.  —  Plainly,  in  reason,  speaking 
now  without  much  help  from  authority,  there  may  be  special  cii^ 
cumstances,  pei*mitting  or  requiring  forms  of  allegation  quite 
different  from  those  which  we  have  been  contemplating.     Thus,  — 

Venereal  Disease — Pregnanoy.  —  Suppose  a  husband  has  con- 
tracted venereal  disease  since  the  marriage,  and  the  wife  thinks 
she  can  satisfy  the  court  that  it  came  through  adultery  committed 
by  him,  yet  she  cannot  point  to  the  time,  place,  person  of  the  parti- 
ceps  criminis^  or  any  other  specific  circumstance  connected  there- 
with ;  or,  suppose  a  wife  became  pregnant  while  the  husband  was 
absent  from  the  country,^  —  in  these  cases,  it  cannot  be  sufficient 
'  to  allege  adultery  in  general  terms,  and  no  more,  because,  until 
the  proof  appears,  there  is  disclosed  no  justification  for  departing 
from  the  ordinary  forms.  And  to  add  to  the  general  terms  the 
mere  statement  that  the  particulars  are  unknown,  will  leave  the 
defendant  with  too  little  information,  and  it  will  not  be  true. 
In  reason,  therefore,  the  libel  should  add  to  its  other  allegations 
some  reference  to  the  peculiar  character  of  the  proofs.  In  this 
way,  the  object  of  the  libellant  will  be  accomplished,  and  the 
respondent  will  be  notified  duly  and  sufficiently  of  the  nature  of 
the  charge.  Harmoniously  with  this  view,  it  was  in  the  ecclesi- 
astical court  adjudged,  that,  where  in  a  wife^s  suit  the  adultery 

1  Adams  v.  Adams,  20  N.  H.  299;  re-         *  Ante,  !  604. 
ferring  to  Germond  v.  Germond,  6  Johns.         *  Bokel  v.  Bokel,  8  Edw.  Ch.  876l 
Ch.  347,  and  Washburn  v,  Washburn,         «  Bennett  v.  Bennett,  24  Mich.  482. 
5  N.  H.  196.    And  see  Prince  v.  Prince,         *  For  a  case  like  this,  see  Heathcote's 

10  C.  £.  Green,  810.  *  Diyorce  BiU,  1  Maoq.  Ap.  Gas.  277. 
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of  the  husband  is  to  proved  by  the  pregnancy  of  other  women 
and  his  acknowledgment  of  their  children  as  his,  it  is  not  neces- 
sary to  plead  particular  acts  of  adultery.^  And  the  general  doc- 
trine of  this  section,  as  to  the  allegation  where  the  adultery  is 
evidenced  by  venereal  disease,  is  in  substantial  conformity  to  some 
New  York  cases.^ 

§  611.  Habitoal  Adultery.  —  We  have  seen,  that  living  in  adul- 
tery may  be  charged  instead  of  the  single  act.®  Not  greatly  dif- 
fering from  this  is  habitual  adultery.  And  it  appears  that  the 
latter  may  be  alleged  in  connection  with  a  general  mention  of  the 
persons  participating  therein,  and  of  time,  and  of  place.  A  ques- 
tion of  this  sort  under  the  ecclesiastical  practice  came  before  Dr. 
Lushington,  and  he  said :  ^^  The  seventeenth  article  is  objected 
to,  as  alleging  habitual  criminal  intercourse,  without  particular 
specification  of  times  and  dates.  Now,  I  do  not  mean  to  say  that 
this  point  is  not  attended  with  some  difiSculty,  but  yet,  I  appre- 
hend, I  should  not  be  justified  in  rejecting  this  article ;  if  you 
plead  a  long  duration  of  time  (in  this  case  it  is  four  months) 
during  which  a  constant  and  habitual  intercourse  took  place, 
that  is  su£Scient  without  pleading  specific  facts  ;  if  you  plead  cir- 
cumstances showing  that  the  intercourse  was  limited,  or  of  short 
duration,  then  you  must  plead  the  facts  specifically."  ^ 

More  Instances  than  One  — of  adultery  may  be  charged  in  one 
libel.  This  is  universal  practice,  to  which  objection  was  never 
known. 

II.    0-eneral  Doctrines  as  to  the  Evidence. 

§  612.  Prove  how  mnoh.  —  However  many  acts  the  practitioner 
may  from  abundant  caution  set  forth  in  his  libel,  he  need  prove 
at  the  trial  only  one.  Yet  practically  he  will  seldom  deem  it 
safe  to  rest  his  case  on  so  little  proof  where  he  has  more ;  because 
he  cannot  know  how  his  evidence  will  be  regarded,  or  what  will 
be  brought  forward  against  it.  The  court  will  not  forbid  his  fur- 
ther proofs,  yet  will  restrain  him  from  wasting  its  time  by  going 
quite  uselessly  beyond  the  requirements  of  the  law.* 

^  Dorant  v.  Diirant,  1  Hag.  Ec.  738,  >  Qark  v,  Clark,  7  Rob.  N.  T.  276, 

746,  8  Eng.  Ec.  810.    ^d  see,  as  further  Johnson  v,  Johnson,  14  Wend.  687. 

strengthening  this  view,  Moore  v,  Moore,  *  Ante,  §  608. 

8  Moore  F.  C.  84 ;  I^Agnihur  r.'D'Aguilar,  *  Graves  v.  Graves,  8  Curt.  Ec.  235, 241. 

1  Hag.  Ec.  778,  note,  8  Eng.  Ec.  829,  882.  »  Richardson  o.  Richardson,  1  Hag.  Ec. 
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§  613.  Satwe  of  Bvldeiioe  —  (WttoaMes  —  Gbommtantlal  — 
Heanay).  —  This  issue,  like  eveiy  other,  most  be  proyed  bj  evi* 
deuce  which  is  competent  on  general  principles.  It  must  be 
dear,  positive,  satis£eM3tory.^  The  witnesses  most  be  of  sufficient 
a.ge  and  understanding,'  and  reputation  and  eoandal  will  not  suf- 
fice,^ much  less  will  mere  suspicion.^  Yet  this  being  a  crime  of 
darkness  and  secresy,  wherein  the  parties  are  rarely  surprised, 
not  only,  like  any  other,  may  it  be  proved  by  circumstantial  evi- 
dence, but  ordinarily  it  must  be.*  The  testimony  must  convinoe 
the  judicial  mind  or  the  jury  affirmatively,  that  actual  adultery 
was  committed ;  since  nothing  short  of  the  carnal  act  can  lay  a 
foundation  for  divorce.^    But  — 

Time  and  Plaoe  of  Adolteij.  —  A  fundamental  and  most  import- 
ant doctrine  in  these  cases,  is,  that  the  carnal  act  need  not  be 
proved  in  time  and  place.  The  tribunal  must  be  duly  satisfied 
from  the  evidence  that  it  transpired,^  and  with  iiie  partioeps  €rimint9 
named ;  ^  but  the  further  question  of  when  and  where  ^  is  imma- 
terial, and  to  pass  upon  it  is  unneoessaty.  *^  Circumstances," 
says  Lord  Stowell,  *^  need  not  be  so  specifically  proved  as  to  pro- 
duce the  conclusion,  that  the  fact  of  adultery  was  committed  at 
that  particular  hour,  or  in  that  particular  room ;  general  cohabi- 
tation has  been  deemed  enough."  ^  And  Dr.  Lushington  ob- 
served: ^It  is  not  necessary  to  prove  Uiat  the  adultery  with 
which  a  party  is  charged  should  have  occurred  at  any  particular 

6  8  Eng.  Ec.  18.    It  is  so  also  in  cruelty.    64S ;  Bast  o.  Bast,  82  Bl.  684 ;  Black  v. 
Lockwood  V,  Lockwood,  2  Curt  Ec.  281,    Black,  8  Stew.  Ch.  228. 

7  Eng.  Ec.  114.  «  Hameitoa  v.  Hamerton,  2  Hag.  Ec. 

i  Held  V.  Beid,  2  C.  E.  Green,  101 ;  8, 4  Eng.  Ec.  18, 16, 19. 

Berckmans  n.  Berckmans,  2  C.  E.  Green,  7  Ante,  §  278. 

463 ;  Hunn  v.  Uunn,  1  Thomp.  &  C.  499;  «  Ante,  §  609! 

Polleck  V.  PoUodc,  71  N.  Y.  187.  •  Ante,  §  606. 

»  Kneale  t.  Kaeale,  28  Mich.  344.  ^  Loveden  e.  Loreden,  2  Hag.  Con.  1. 

>  Soper  V.  Soper,  29  Mich.  306 ;  Oreiv  4  Eng.  Ec.  461, 462;  Caton  p.  Caton,  13 

street  v.  The  State,  8  How.  Missis.  828 ;  Jar.  481,  432 ;   BramweU  v.  Bramwell, 

Marble  v.  Marbie,  36  Mich.  886.  8  Hag.  Ec  618,  5  Eng.  Ec.  288,  284  ; 

«  The  State  v.  Crowley,  18  Ala.  172.  Tucker  v.  Tucker,  11  Jar.  898,  894;  Bai- 

ft  Ayl.   Parer.   44,  46  ;    Matchin   v,  ley  v.  Dailey,  Wright,  614 ;  Hamerton  v. 

Matehin,  6  Barr,  832 ;  Wilfiams  v.  WH-  Hamerton,  supra.    "  It  will  be  sufficient, 

Uams,  1  Hag.  Con.  290, 4  Eng.  Ec  416;  if  the  court  can  hiler  that  conclusion,  aa 

Richardson  v.  Richardson,  4  Port.  467 ;  it  has  often  done  between  persons  living 

LawsoB  V.  The  State,  SO  Ala.  65 ;  Mosser  in  the  «ame  house,  though  not  seen  in  the 

V.  Mosser,  29  Ala.  818;  Inskeep  v.  Iha-  same  bed,  or  in  any  equivocal  situation.'* 

keep,  6  Iowa,  204;  Marble  v.  Marble,  36  Lord  8tow^  in  Burgess  v.  BurgeM,  2 

Mich.  886;  Chestnut  v.  Chestnut,  88  HI.  Hag.  Con.  228, 226, 4  Eng.  Ec  627,  68a 

And  see  Tho  Sute  v.  Poteet»  e  Ire.  28. 
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time  and  place.  The  court  must  be  satisfied  tbat  a  criminal  attach- 
ment subsisted  between  the  parties,  and  that  opportunities  occurred 
when  the  intercourse^  in  which  it  is  satisfied  the  parties  intended 
to  indulge,  might  with  ordinary  facility  have  taken  plaee.^  ^  The 
court  has  therefore  considered  the  offence  established  when  un- 
able, from  the  evidence,  to  ^*  come  to  a  certain  •conclusion  as  to 
the  particular  period  of  time  "  ni,  which  it  was  committed.*  Yet, 
said  Dr.  Lushington,  **  it  is,  generally  speaking,  necessary,  as  I 
apprehend,  to  prove  that  the  parties  were  in  some  place  together 
where  the  adultery  might  probably  be  committed.  Were  it  in- 
deed otherwise,  it  might  happen  that  guilty  intention  would  be 
xxiistaken  for  actual  guilt ;  and  this  woidd  be  contrary  to  all  prin- 
ciples of  justice,  as  well  as  to  known  rules  of  jurisprudence.^  ^ 
These  rules,  as  to  the  time,  prevail  even  on  the  trial  of  the  in- 
dictment for  adultery ;  ^  as  to  the  place,  they  are  limited  only 
by  the  requirement  that  it  be  within  the  jurisdiction  of  the 
court.* 

§  618  a,  Ccntinned.  —  (Sootoh  Dootitoe).  —  The  proposition 
that  adultery  need  not  be  proved  in  time  and  place,  while  still 
it  must  be  proved,  was  well  illustrated  in  a  Scotch  case.  A 
defender  was  charged  with  a  series  of  acts  of  adultery ;  and,  on 
this  and  on  the  evidence,  the  Lord  President  said :  "  If  it  had 
been  necessary  to  take  each  specific  act  of  adultery  alleged  sepa- 
rately on  tJie  evidence  applicable  to  it  alone,  there  might  have 
beeti  difficulty  in  holding  any  one  of  these  acts  to  be  suffi- 
ciently proved ;  but  this  is  not,  in  my  opinion^  the  way  to  deal 
with  acts  of  adultery.  There  may  be  no  direct  evidence  of  any 
one  act.  There  may  be  no  sufficient  evidence,  even  circum- 
stantial, applicable  to  one  act  alone,  if  it  stood  alone ;  and  yet 
there  may  be  quite  Plough  in  what  is  proved  as  to  the  conduct 
of  the  defender  and  her  alleged  paramour,  and  their  communica^ 
tions  and  meetings,  to  justify  the  inference  that  they  were,  during 
the  period  specified,  in  the  habitual  practice  of  adultery  with  one 
another.  If  such  a  case  were  submitted  to  a  jury,  they  would  be 
entitled,  under  the  discretion  of  the  court,  to  draw  the  inference 


1  DsTidioa  v.  DaTidson,  Deane  AS.  *  Caton  «.  Gaton,  supra. 

192, 186.  ^  Commonwealth  o.  Dacej,  107  Maas. 

<  Grant  v.  Grant,  8  Curt.  Ec  16, 7  Eng.  20S. 

Ec.  8, 16.  *  Bishop  Stat  Crimes,  $  685. 
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of  guilt,  without  any  direct  or  complete  evidence  of  the  commis- 
sion of  any  one  act  of  adultery."  ^ 

Bssential  to  Juatioe.  —  But  for  this  doctrine,  justice  in  these 
cases  would  often  fail.  Indeed,  the  more  overwhelming  the 
evidence  the  more  difficult  it  would  often  be  to  establish  a 
case.  If  a  man  should  sleep  with  a  woman  not  his  wife  on  a 
single  night,  few  would  doubt  that  adultery  was  then  committed  ; 
but,  if  he  slept  with  her  every  night  for  a  year,  a  juror  might 
well  hesitate  to  single  out  one  occasion,  on  which  he  was  affirma- 
tively satisfied  the  criminal  act  was  done. 

§  614.  Nature  and  Adequacy  —  (dronmstantlal).  —  Of  the  na- 
ture and  required  extent  of  the  evidence  when  circumstantial. 
Lord  Stowell  once  said :  ^'  Courts  of  justice  must  not  be  duped. 
They  wiU  judge  of  facts  as  other  men  of  discernment,  exercising 
a  sound  and  sober  judgment  on  circumstances  that  are  duly 
proved,"  judge  of  them.^  Again :  "  The  only  general  rule  that 
can  be  laid  down  upon  the  subject  is,  that  the  circumstances  must 
be  such  as  would  lead  the  guarded  discretion  of  a  reasonable  and 
just  man  to  the  conclusion ;  ^  for  it  is  not  to  lead  a  harsh  and  in- 
temperate judgment,  moving  upon  appearances  that  are  equally 
capable  of  two  interpretations,^  neither  is  it  to  be  a  matter  of 
artificial  reasoning,  judging  upon  such  things  differently  from  what 
would  strike  the  careful  and  cautious  consideration  of  a  discreet 
man.  The  facts  are  not  of  a  technical  nature ;  they  are  facts 
determinable  upon  common  grounds  of  reason;  and  courts  of 
justice  would  wander  very  much  from  their  proper  office  of  giving 

1  Walker  v.  Eraser,  9  Scotch  Sess.  Cas.  tercourse.     CourtB  of  Jostice,  howeTer, 

8d  ser.  1001, 1002.  cannot  proceed  on  such  ground ;  finding 

'  Chambers  v.  Chambers,  1  Hag.  Con.  persons  in  such  a  situation  as  presumes 

439,  4  Eng.  Ec.  446,  44S.  guUt  generaUy,  thej  must  presume  it  in 

*  8.  p.  see  Mulock  v,  Mulock,  1  Edw.  all  cases  attended  with  these  dnmmstan- 

Ch.  14   Richardson  o.  Richardson,  4  Port,  ces."    Cadogan  v.  Cadogan,  2  Hag.  Con. 

467, 476 ;  Daj  v.  Daj,  8  Green  Ch.  444;  6,  note,  4  Eng.  £a  402;  Van  Bpps  v.  Van 

Berckmans  o.  Berckmans,  1  C.  E.  Green,  Epps,  6  Barb.  320;  Burchet  v.  Burchet, 

122 ;  Ferguson  v,  Ferguson,  8  Sandf .  307 ;  Wright,  161 ;  Bryant  v.  Bryant,  Wright, 

Inskeep  v.  Inskeep,  6  Iowa,  204;   Sir  166.    But  see  The  Sute  v.  Way,  6  Vt. 

George  3ay  observed :  **  Ocular  proof  is  811. 

seldom  expected;  but  the  proof  should  *  When  the  facts   relied   upon   are 

be  strict,  satisfactory,  and  conclusive."  equally  open  to  two  interpretations,  and 

Rlx  V.  Riz,  3  Hag.  Ec  74,  6  Eng.  Ec.  21.  one  is  consistent  with  innocence,  they  wiU 

**  It  is  physically  possible,"  observes  Lord  not  establish  guilt.    Ferguson  «.  Fergo- 

Stowell,  "  that  persons  may  be  in  the  son,  8  Sandf.  807.    And  see  Eirby  v.  The 

same  bed  together  without  crindnal  in-  State,  8  Humph.  289. 
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protection  to  the  rights  of  mankind,  if  they  let  themselves  loose 
to  subtilties,  and  remote  and  artificial  reasonings,  upon  such  sub- 
jects. Upon  such  subjects,  the  rational  and  legal  interpretation 
must  be  the  same."  ^    Still,  — 

§  615.  Fonner  Dedsloiui  and  Natnral  Reason.  —  This  learned 
judge  in  another  case  said :  ^^  I  take  the  rule  to  be,  that  there 
must  be  such  proximate  circumstances  proved,  as,  by  former 
decisions,  or  on  their  own  nature  and  tendency,  satisfy  the  legal 
conviction  of  the  court  that  the  criminal  act  has  been  committed. 
The  court  will  look  with  great  satisfaction  to  the  authority  of 
established  precedents;  but,  where  these  fail,  it  must  find  its 
way  as  well  as  it  can,  by  its  own  reasoning  on  the  particular  cir- 
cumstances of  the  case."  ^    Aud,  — 

Bvidenoa  legaL  —  The  proof  must  be  by  legal  evidence,  appli- 
cable to  a  legal  charge.'    Moreover,  — 

Witness  beUeved.  —  No  court  or  jury  is  ever  required,  in  mat- 
ter of  law,  to  believe  any  witness.*  Therefore  the  adultery  will 
not  be  taken  as  proved  merely  because  a  witness  testifies  to  it ; 
for  the  court  must  be  satisfied  that  he  is  honest,  that  he  is  not 
mistaken,  and  that  his  testimony  is  true.^    And,  — 

Viewing  Facts  together.  —  When  the  testimony  is  credited,  the 
facts  it  establishes  will  be  viewed,  not  only  separately,  but  in 
conjunction  ;  for  they  interpret  one  another.  Thus  contem- 
plated, they  may  lead  to  the  inference  of  guilt  when  separately 
they  would  not.® 

§  616.  Technical  Roles  and  Presumptions.  —  ^*  Nor,"  observes 
Shaw,  C.  J.,  "can  this  course  of  inquiry  and  process  of  rea- 
soning and  judging  be  much  aided  by  technical  and  artificial 
rules,  or  by  what  are  considered  established  presumptions  of  fact 
from  other  facts.  These  rules  are  useful  and  convenient  in  their 
way,  in  suggesting  general  considerations,  which  are  applicable 
to  many  cases ;  but,  after  all,  they  are  to  be  taken  with  so  many 
exceptions  and  so  much  allowance,  that  in  the  result  each  case 


1  Loveden  i;.  Loreden,  2  Hag.  Con.  1, 
4  Eng.  Ec.  461,  462.  This  maj  be  con- 
sidered the  leading  case  upon  the  evidenco 
of  adultery. 

s  Williams  v,  Williams,  1  Hag.  Con. 
299,  4  Eng.  Ec.  415. 

s  Caton  V,  Caton,  18  Jar.  431,  483 ; 
Simmons  v,  Simmons,  11  Jur.  830,  6 
Notes  Cas.  824 ;  ante,  f  278.    There  must 


be  both  allegation  and  proof.    F07  v. 
F07, 18  Ire.  90,  06. 
«  Ante,  §  284  a,  618. 

*  Bray  v.  Bray,  2  Halst  Ch.  606, 628 ; 
Sopwith  0.  Sopwith,  4  Swab.  &  T.  243. 
And  see  Post,  §  620. 

*  Burgess  v'.  Burgess,  2  Hag.  Con.  223, 
228,  4  Eng.  Ec.  627,  680;  Grant  v.  Grant, 
2  Curt.  Ec.  16,  7  Eng.  Ec.  3, 16. 
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miiiflt  depdad  mainly  upon  its  own  peeuliar  eircuttstaaces.  It  is 
impossible,  therefore,,  to  lay  down  beforehand,  in  the  form  of  a 
rule,  what  circumstances  shall  and  what  shall  not  eonstitute  sat- 
isfactory proof  of  the  fact  of  adultery ;  because  the  some  facts 
may  constitute  suck  proof  or  not,  as  they  are  modified  and  influ- 
enced by  different  circumstances.'*     Thus,. — 

Ciroimuitanoas  TUTing  Bflfoot  of  Eqoi^ooal  Faot  — ''  Suppose,*'  he 
continues,  ^a  married  woman  had  been  shown,  by  undoubted 
proof,  to  have  been  in  an  equivocal  situation  with  a  man  not  her 
husband,  leading  to  a  suspicion  of  the  fact.  If  it  were  proved 
that  she  had  previously  shown  an  unwarrantable  predilection  for 
that  man ;  if  they  had  been  detected  in  clandestine  correspond- 
ence, had  sought  stolen  interviews,  made  passionate  declarations ; 
if  her  affection  for  her  husband  had  been  alienated ;  if  it  were 
shown  that  the  mind  and  heart  were  already  depraved,  and  noth- 
ing  remained  waating  but  an  opportunity  to  consummate  the 
guilty  purpose,  —  then  proof  that  such  opportunity,  had  occurred 
would  lead  to  the  satisfactory  conclusion,  that  the  act  had  been 
committed.  But  when  these  circumstances  are  wanting ;  when 
there  has  been  no  previous  unwarrantable  or  indecent  intimacy 
between,  such  parties ;  no  clandestine  correspondence,  or  stolen 
and  secret  interviews ;  the  fact  of  opportunity  and  equivocal  ap- 
pearances would  hardly  raise  a  passing  cloud  of  suspicion  over 
the  fair  fame  of  such  a  woman.     But,  — 

Complicated  Cases.  —  ^^  Though  it  is  easy  to  pronounce  with 
confidence  between  cases  thus  distinctly  and  broadly  marked  by 
the  circumstances,  yet  rules  of  evidence  drawn  from  them  afford 
little  aid  in  complicated  cases,  when  minute  shades  of  difference 
may  vary  the  aspect  of  the  proofs ;  and  more  especially  when 
there  is  a  direct  conflict  of  testimony ;  when  some  of  the  testi- 
mony must  be  false ;  and  when  constant  caution  is  necessary  in 
weighing  the  credit  due  to  witnesses,  to  prevent  being  misled  by 
some  or  other  of  these  false  lights."  *    Now,  — 

§  617.  Showing  Adultery  probable.  —  As  aiding  the  Other  proofs, 
whether  circumstantial  or  direct,  it  is  always  of  the  first  impor- 
tance to  produce  evidence  in  a  sort  of  rebuttal  of  the  presump- 
tion of  innocence,  showing  a  probability  that  the  defendant 
committed  adultery,  or  showing  what  are  sometimes  called  facts 
leading  to  it.    Dr.  Lushington  said :  ^^  It  is  true,  that  in  almost 

1  Dunham  v.  Dunham,  6  Law  Reporter,  1S9, 141. 
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all  cases  adultery  is  clandestine ;  bat  it  is  equally  true,  in  the 
great  majority  of  eases,  where  the  parties  are  eoliabiting  together, 
that,  after  the  discovery  of  the  fact  of  adultery,  evidence  is  pro- 
duced to  show  that  it  is  probable.  .  .  .  This  is  a  species  of  evi- 
dence the  court  alwajrs  looks  for ;  indeed  requires,  wherever  the 
circumstances  allow  of  its  production,  as  was  frequently  observed 
by  Lord  Stowell."  *    Thus,  — 

liideoent  FamiUaritieB  —  Proximate  Acts.  —  In  another  case, 
where  the  charge  was  against  the  wife,  the  same  eminent  judge 
said  :  ^^  I  have  certainly  felt  pressed  by  the  absence  of  all  proof 
of  indecent  familiarity,  of  all  proximate  acts  which  might  reason- 
ably have  been  expected  during  this  long  intimacy.  I  have  felt, 
too,  that  such  a  connection  could  hardly  subsist  without  that  con- 
nivance which  I  am  not  justified  in  suspecting.  On  the  other 
hand,  there  is  a  long-continued  intimacy,  scarcely  to  be  explained 
as  consistent  with  innocence.  The  going  into  her  bedroom,  the 
nursing  her  child  in  his  presence,  his  attention  to  the  child,  and 
the  quarrel  with  her  husband  oo  his  account,  and  no  attempt  at 
defence,  and  a  child  bom  during  this  intimacy,  — looking  at  all 
these  facts,  I  think  I  am  judicially  warranted  in  pronouncing  the 
adultery  proved  with  M.  St.  Rose  ;  althoi^h  I  do  not  attempt  to 
conceal  that  I  have  arrived  at  this  result  with  some  difficulty."  ' 
Again,  — 

§  618.  Showing  Probability  where  Proof  Direct.  —  Though  wit- 
nesses should  swear  to  the  very  fact  of  adultery,  it  may  be  im- 
portant to  sustain  them  by  evidence  to  its  probability.  For  lack 
of  such  evidence,  in  a  case  before  the  full  English  Divorce  Court, 
the  learned  judges  refused  the  decree  prayed  against  a  wife,  who, 
for  twenty  years,  had  been  exemplary  in  her  married  life,  where 
adultery  was  testified  to  by  those  who  professed  to  be  eye-wit- 
nesses. Said  Cresswell,  J. :  ^  There  is  not  a  tittle  of  evidence 
to  show  that,  during  the  whole  period  of  their  cohabitation,  she 
had  done  any  thing  to  raise  the  slightest  suspicion  of  her  infi- 
delity in  the  mind  of  her  husband,  or  that  up  to  the  time  of  the 
alleged  adultery  she  had  in  any  way  misconducted  herself.  The 
court  is  now  called  upon  to  believe  that  Mrs.  Alexander  at  once, 
without  any  preparation,  condescended  to  disgrace  herself  with  a 

1  DiUon  V.  DiUon,  8  Curt.  Ec.  86,  98,         *  Caton  o.  Caton,  18  Jar.  481,  434. 
7  Eng.  Ec.  877,  888;  Craft  v.  Croft,  8 
Hag.  Ec.  810,  6  Eng.  Ec.  130. 
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groom  wbo  had  been  about  two  months  in  her  husband's  service, 
with  so  little  regard  for  delicacy,  with  so  little  regard  as  to 
whether  she  was  discovered  or  not,  that  she  was  guilty  of  acts 
of  adultery  with  him  in  the  face  of  day,  without  taking  the  pre- 
caution of  pulling  down  a  window-blind  or  closing  a  wash-house 
door."  1 

§  619.  Opportunity  and  Two  'WiUs  oonourring  —  (Common  For- 
mula). —  One  obvious  proposition,  relating  to  the  proof  by  cir- 
cumstances, is,  that  every  act  of  adultery  implies  three  things : 
first,  the  opportunity ;  secondly,  the  disposition  in  the  mind  of 
the  adulterer ;  thirdly,  the  same  in  that  of  the  partteeps  criminis. 
And  whenever  these  three  concur,  the  criminal  fact  is  committed. 
So  that  to  prove  the  three  is  to  prove  the  fact  itself.^  Still,  in 
reason,  this  formula  should  be  applied  only  in  its  true  sense  and 
spirit.  If,  when  these  three  things  occurred,  the  parties  did  not 
know  each  other*s  minds  on  the  subject,  or  if  they  were  restrained 
by  fear,  or  were  under  some  temporary  incapacity,  or  temporary 
absence  of  desire,  adultery  would  not  be  inevitable.  On  the 
other  hand,  in  no  case  short  of  rape,  where  these  three  things  do 
not  concur,  is  there  adultery.  The  proof  of  their  concurrence 
may  lie  in  detached  testimony,  no  witness  being  able  to  establish 
more  than  one  or  a  part  of  one  of  them,  or  it  may  assume  any 
other  form.     The  three  parts  of  the  formula  have  been  sometimes 

^  Alexander  v.  Alexander,  2  Swab.  &  constant ;  and  there  is  nothing  to  show 

T.  96,  101, 102.    And  see  Berckmans  v,  on  her  [JeflErey's]  part,  resistance,  nor  re- 

Berckmans,  1  C.  E.  Green,  122 ;  Larrison  pndiation,  nor  that  she  at  all  disconnte- 

V.  Larrison,  6  C.  £.  Green,  100 ;  Clare  o.  nanced  his  passion.    To  doubt,  from  such 

Clare,  4  C.  £.  Green,  87 ;  Adams  v.  Ad-  circumstances,  that  the  consummation  fol- 

ams,  2  C.  £.  Green,  t^4.  lowed,  would  be  to  presume  that  the  ef- 

'  Post,  §  626 ;  Freeman  v.  Freeman,  81  feet  was  not  consequent  on  the  natural 

Wis.  236 ;  Davidson  v,  Dayidson,  Deane  cause,  and  that  this  was  a  case  of  extra- 

&  S.  182;  Inskeep  v.  Inskeep,  6  Iowa,  ordinary  exception   and   singular  inno- 

204;  Westmeath  i;.  Westmeath,  2  Hag.  cence."    See  also  Soilleux  v.  Soilieuz, 

£c.  Supp.  1,  4  £ng.  £c.  288 ;  Black  v.  1  Hag.  Con.  878,  876, 4  Eng.  Ec.  484, 486, 

Black,  8  Stew.  Ch.  228 ;  Harris  v.  Harris,  where  Lord  Stowell  observed :  '*  When 

2  Hag.  Ec.  876, 4  Eng.  Ec.  160 ;  Bramwell  the  criminal  disposition  of  the  man  has 

V,  Bramwell,  8  Hag.  Ec.  618,  629,  6  Eng.  been  most  satisfactorily  proved,  and  when 

Ec.  282,  288.    In  the  last  cited  of  these  it  is  also  proved  that  the  conduct  of  this 

cases,  which  was  a  divorce  suit  against  female  was  so  difFerent  on  former  ooca- 

the  husband,  Dr.  Lushington  said :  "  It  is  sions  when  she  had  withstood  his  attacks, 

in  evidence,  that,  not  merely  was  there  —  if,  after  such  a  situation  as  is  described 

a   criminal  attachment,  but   also   that  in  the  evidence,  she  ceases  to  complain, 

this  attachment  was  not  rejected;  that  her  silence  and  submission  furnish  the 

Jeffrey  [the   alleged  particeps  .crimtnia]  strongest  presumption,  that  his  attempt 

admitted   his   familiarity,    received   his  here  had  been  more  successful."   And  see 

correspondence,  that  opportunities  were  ante,  f  616. 
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in  terms  reduced  to  two ;  thus,  where  the  opportunity  and  the 
will  concur  the  offence  is  committed,  and  both  being  estab- 
lished guilt  will  be  inferred.^  But  if,  for  example,  the  mere 
opportunity  is  shown,  there  being  no  evidence  of  the  will,  the 
inference  of  guilt  does  not  arise.^ 

§  620.  Otber  Fonns  of  Prooft  by  GiroumBtanoas  —  (Non-aooeM 
and  ChUd).  —  The  foregoing  views  of  the  evidence  from  circum- 
stances do  not  present  all  the  forms  which  it  may  assume.  To 
enumerate  all  is  neither  desirable  nor  possible.  One  quite  differ- 
ent from  the  foregoing  is,  for  example,  where,  as  against  the 
wife,  adultery  is  proved  by  showing  the  husband's  non-access  and 
the  birth  of  a  child.^    And  — 

Rule  for  Ciroamatantlal  Bvldenoe.  —  The  rule  whereby  to  test 
the  sufficiency  of  the  circumstantial  evidence  in  these  cases  is, 
assuming  the  circumstances  themselves  to  be  severally  and  ade- 
quately proved,  that,  if  the  facts  cannot  be  rea8onat)ly  reconciled 
on  the  assumption  of  innocence,  but  are  harmonious  with  that 
of  guilt,  the  court  will  infer  guilt.  On  the  other  hand,  if  they 
can  be  reasonably  reconciled  with  innocence,  or  cannot  be  so  with 
guilt,  the  court  will  not  infer  guilt.*  Circumstances  merely  sus- 
picious are  insufficient,^  though  there  are  degrees  of  imprudence 
from  which  the  offence  will  be  presumed.®     Still,  — 

Caution.  —  While  these  rules  will  furnish  a  reasonable  guide, 
this  sort  of  evidence  should  be  proceeded  upon  to  the  conclusion 
of  guilt  only  with  circumspection  and  caution.^ 


1  Berckmans  v.  Berckmans,  1  C.  E. 
Green,  122, 143. 

>  Larrison  v.  Larrison,  6  C.  E.  Green, 
100;  Mayer  v.  Mayer,  6  C.  E.  Green,  246. 

•  Caton  V.  Caton,  13  Jar.  481 ;  Rich- 
ardson V,  Richardson,  1  Hag.  Ec.  6,  11, 
8  Eng.  Ec.  13,  16;  Commonwealth  v. 
Shepherd,  6  Blnn.  283;  ante,  f  610. 

«  Harris  v.  Harris,  2  Hag.  Ec.  376, 
4  Eng.  Ec.  160 ;  Dailey  r.  Dailey,  Wright, 
614;  Langstaff  r.  Langstaff,  Wright,  148; 
Ferguson  v.  Ferguson,  3  Sandf .  807 ;  Ins- 
keep  v»  Inskeep,  6  Iowa,  204 ;  Mosser  o. 
Mosser,  29  Ala.  313 ;  Berckmans  v.  Berck- 
mans, 1  C.  £.  Green,  122 ;  Clear  v,  Reasor, 
29  Iowa,  327 ;  Mehle  v.  Lapeyrollerie,  16 
La.  An.  4;  Jeter  v,  Jeter,  36  Ala.  891. 
See  Chestnut  v.  Chestnut,  88  Bl.  648. 

*  Cooper  0.  Cooper,  10  La.  249 ;  Grant 
V.  Grant,  2  Curt  Ec.  16,  66,  7  Eng.  Ec. 
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3, 16 ;  Fraser  v.  Eraser,  6  Notes  Cas.  11, 
20 ;  Hunn  v.  Hunn,  1  Thomp.  &  C.  499 ; 
Pollock  V.  Pollock,  71  N.  Y.  137;  The 
State  V.  Waller,  80  N.  C.  401 ;  Smelser  r. 
The  State,  31  Texas,  96;  The  State  v. 
Crowley,  18  Ala.  172.  In  Johnston  v. 
Johnston,  Wright,  464,  a  witness  testified : 
**  I  haye  seen  him  [the  defendant]  at  the 
house  of  Susanna  Lines,  late  and  early, 
to  the  neglect  of  his  own  woman ;  I  have 
seen  him  hugging  and  nursing  her  in 
company,  and  I  verily  beliere  I  might 
hare  seen  more  if  I  had  wished."  The 
court  observed,  that  adultery  might  be 
suspected,  but  it  was  not  proved. 

^  Chambers  v.  Chambers,  1  Hag.  Con. 
439,  4  Eng.  Ec.  446,  448. 

'  See  Wood  v.  Wood,  2  Paige,  108, 
112,  for  the  statement  of  a  strong  case, 
where  there  was  a  verdict,  apparently 
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III.   Particular  Facta  as  admissible  or  not  in  Evidence. 

§  620  a.  Influence  of  Accompanying  Evidence.  —  In  many  in* 
stances,  particular  evidence  will  be  admissible  or  not,  according 
to  the  other  evidence  introduced  with  it.^  But,  in  other  in- 
stances, given  evidence  is  always  receivable  to  a  given  issue. 
The  former  fact  will  be  a  little  embarrassing  to  the  discussions 
of  some  parts  of  this  sub-title  ;  yet,  on  the  whole,  the  difficulties 
from  this  source  will  not  be  great.  The  reader  should  carry  this 
distinction  in  his  mind.  We  shall  consider  various  proofs  with- 
out attempting  any  thing  nice  in  the  order  of  the  arrangement. 

§  621.  Terms  of  Marital  Cohabitation.  —  The  stronger  the  affec- 
tion and  the  more  perfect  the  concord  between  married  persons, 
the  less  likely  is  either  to  commit  adultery.  Therefore  the  terms 
on  which  the*  parties  cohabited  have  been  considered  a  material 
circumstance  in  this  issue.^    So  — 

Disliking  Married  Partner.  —  A  wife's  withdrawal  of  attachment 
from  her  husband  and  family,^  her  expressions  of  a  strong  dislike 
of  them,*  the  alienation  of  his  feelings  from  her,^  and  his  deser- 
tion of  her,^  are  severally  admissible,  in  connection  with  more 

well  founded,  finding  adultery  proved  ble.  Trelawnej  v.  Ck>leman,  1  B.  &  Aid. 
against  a  defendant  who  was  afterwards  90;  b.  c.  nom.  Trelawney  e.  Colman,  2 
shown  to  be  Innocent.  In  a  later  English  Stark.  191 ;  Willis  v.  Bernard,  8  Bing. 
case  also,  there  was  strong  circumstantial  376, 1  Moore  &  S.  684,  6  Car.  &  P.  342 ; 
evidence  against  the  wife;  but  she  was  Elsam  i;.  Faucett,  2  Esp.  662;  Edwards 
able  to  satisfy  the  court,  by  the  testi-  v.  Crock,  4  Esp.  39 ;  Houliston  v.  Smyth, 
mony  of  surgeons  who  examined  her  per-  2  Car.  &  P.  22,  24,  3  Bing.  127,  10  Moore, 
son,  that  she  was  virgo  intacta,  having  482 ;  Wilton  v.  Webster,  7  Car.  &  P.  198. 
never  been  known  by  man.  This  case  is  So  a  witness  who  is  acquainted  with  the 
remarkable,  because  she  had  already  wife  may  give  his  opinion,  formed  in  coo- 
lived  with  her  husband  eight  years,  sequence  of  such  acquaintance,  as  to  her 
There  was  evidence  of  his  admission  that  affection  for  her  husband.  Trelawney  v. 
he  had  not  himself  consummated  the  Colman,  2  Stark,  supra.  As  illustrating 
marriage.  Hunt  v.  Hunt,  Deane  &  S.  this  proposition,  see  Campbell  v.  The 
121.  State,  2^  Ala.  44.    See  also  Leary  v, 

1  1  Bishop  Crim.  Proced.  §  966  a.  Leary,  18  Ga.  696. 

s  Dillon  v.  Dillon,  3  Curt.  £c.  86,  7         >  Ante,  §  616;  Caton  o.  Caton,  IS  Jur. 

Eng.  Ec.  377 ;  Richardson  r.  Richardson,  431,  432. 

4  Port.  467,  474.    In  actions  for  criminal         <  Croft  v.  Croft,  8  Hag.  Ec  810,6  Eag. 

conversation,  it  is  sometimes  important  Ec.  120, 122. 

for  the  plaintiff  to  show  tliat  his  wife         *  Richardson  v.  Ridiardson,  4  Port. 

was  on  terms  of  affection  with  him  be-  674;  Saunders  v,  Saunders,  10  Jur.  143, 

fore  the  defendant  seduced  her ;  and,  for  144. 

this  purpose,  her  letters,  written  either  to         *  Caton  v,  Caton,  supra ;  Keorick  r. 

the  husband  or  to  third  persons,  anterior  Kenrick,  4  Hag.  Ec.  114, 188. 
to  the  attempted  seduction,  are  admissl- 
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direct  evidence  of  adultery,  against  the  parties  so  conducting. 
Again,  — 

During  Suit  —  On  other  grounds,  amicable  intercourse  between 
husband  and  wife  during  the  pendency  of  tlieir  suit,  and  while 
they  are  not  in  actual  cohabitation,  may  be  shown  in  defence ; 
for  this  seems  inconsistent  with  the  complainant's  belief  of  the 
other's  guilt.^     And  — 

DeUiy.  —  Of  the  like  sort  is  a  husband's  delay  to  institute  the 
suit  while  he  has  the  proofs  in  his  hands.^ 

VTiah.  to  be  rid  of  Wife.  —  It  has  been  deemed  a  circumstance  to 
be  weighed  against  a  complaining  husband,  that,  before  the  al- 
leged commission  of  adultery  by  the  wife,  he  manifested  a  wish  to 
be  rid  of  her.8 

§  622.  Husband  having  provided  for  "Wife.  —  Where,  in  the  eccle- 
siastical practice,  the  parties  had  lived  some  time  apart,  it  was 
customary  for  the  husband,  complaining  of  the  wife's  adultery, 
to  plead  in  his  libel  that  he  made  her  a  competent  allowance. 
And  she  was  permitted  in  her  responsive  allegation  to  contradict 
the  averment,  and  state  what  provision  he  did  make.  Matter  of 
this  sort  could  not  affect  the  legal  rights  of  the  parties.*  Dr. 
Lushington  once  said  of  it :  "I  cannot  conceive  that  the  issue  of 
this  case  can  be  determined  by  this  question ;  still,  I  think,  the 
wife  may  be  permitted  to  show  that  she  had  no  competent  main- 
tenance ;  and  perhaps,  in  this  case,  it  may  be  of  importance  to 
explain  how,  and  why,  and  where  she  lived."  ^  Of  course,  with 
us,  such  evidence  standing  quite  alone  would  be  irrelevant ;  but, 
in  some  cases,  it  might  be  important  in  combination  with  other 
facts. 

§  623.  Cruelty.  —  As  showing  the  terms  of  the  matrimonial 
cohabitation,  evidence  of  cruelty  has  always  been  received  to 
strengthen  the  more  direct  proofs  of  adultery ;  though  this  is 
itself  a  separate  ground  of  divorce.®  "It  adds,"  obsei-ves  Lord 
Stowell,  "  greatly  to  the  probability  that  such  a  charge  is  well 
founded,  if  it  appears  that "  the  defending  husband's  "  affections 

1  Dillon  V,  DUlon,  8  Curt.  £c.  86,  7         <  Cocksedge  v.  Cocks^ge,  1  Bob.  Ec. 

Eng.  Ec.  877,  381.  90,  04,  96;  Beach  v.  Beach,  11  Paige, 

>  Berckmana  o.  Berckmans,  1  C.  E.  161 ;  Smith  v.  Smith,  2  Phillim.  67, 1  Eng. 

Green,  122.  Ec.  190;  Eldred  v.  Eldred,  2  Curt.  Ec. 

s  Bray  r.  Bray,  2  Halst.  Ch.  606,  628.  876,  7  Eng.  Ec.  144.    And  see  ante,  §  68- 

«  Ante,  §  88.  60,  80,  note. 


ft  Grant  v.  Grant,  10  Jur.  103. 
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were  visibly  estranged  from  his  wife,  and  therefore  more  likely 
to  be  diverted  to  other  less  worthy  objects."  ^  Further  as  to 
which,  — 

§  624.  ConttQaed.  —  In  a  wife's  suit  under  the  former  chancery 
practice. of  New  York,  where,  on  a  feigned  issue  tried  in  the  com- 
mon-law court,  the  husband  had  been  found  guilty  of  adultery,  a 
motion  was  made  before  Vice-Chancellor  McCoun  to  set  aside 
the  verdict  on  the  ground,  in  part,  that  the  common-law  judge  || 

had  admitted  improper  testimony  to  the  jury.     He  had  permitted  i 

the  plaintiff  wife  to  prove  acts  of  cruelty  as  showing,  1st,  the  \ 

husband's  affections  alienated ;  2d,  a  course  of  abuse,  from  the 
time  of  his  connection  with  the  other  woman,  down  to  and  ter- 
minating in  the  separation  from  the  wife ;  8d,  such  cruelty  hav- 
ing resulted  from  his  connection  with  the  other  woman,  as  part 
of  a  plan  to  drive  the  wife  from  his  house,  and  render  the  im- 
proper intimacy  more  easy  to  be  carried  on.  The  Vice-Chan- 
cellor overruled  the  motion  ;  and  said,  that  he  deemed  the 
direction  to  have  been  "  substantially  right."  But  his  observa- 
tions disclose  an  apparent  tendency  to  limit  this  evidence  within 
narrower  bounds  than  the  foregoing  reasoning  and  the  English 
decisions  would  indicate.  He  said  :  "  The  acts  of  cruelty  to  be 
shown  in  evidence  would  have  to  be  immediately,  and  not  re- 
motely, connected  with  the  circumstances  of  adultery,  so  as  to 
form  one  series  of  aggression  on  the  part  of  the  husband.  As,  for 
instance,  suppose  that,  after  a  husband's  intimacy  with  a  para^ 
mour,  and  while  he  was  pursuing  a  course  of  conduct  totally 
inconsistent  with  his  duty  and  fidelity  as  a  husband  (with  evi- 
dence of  some  particular  act,  which  might  well  be  construed 
into  a  consummation  of  the  offence,  or,  at  least,  afford  a  strong 
presumption  against  him),  he  should  become  abusive  towards 
his  wife,  and  follow  it  up  by  blows,  or  other  personal  injury,  so 
as  finally  to  drive  her  from  his  house,  and  should  then  receive 
the  other  into  it ;  —  I  think  this  would  be  evidence  proper  to  go 
to  the  jury,  as  showing,  in  the  first  place,  the  alienation  of  the 
husband's  affections,  and,  in  the  second  place,  the  quo  animOy  or 
intention,  with  which  the  cruelty  was  inflicted.  A  just  ground 
of  inference  would  in  such  case  be  afforded,  that  his  intimacy 
with  the  other  woman  was  of  an  illicit  and  adulterous  character, 

1  Fonter  v.  Forster,  1  Hag.  Con.  144,  146,  4  Eng.  Ec.  868,  860;  b.  p.  Arklej  v, 
Arkley,  8  FhiUim.  600, 1  Eng.  Ec.  461. 
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although  it  might  jiot  of  itself,  and  disconnected  from  other  cir- 
cumstances, amount  to  evidence  of  adultery.'*  ^ 

§  625.  AdnlterooB  Intent.  —  Where  circumstantial  evidence  is 
adjusted  to  the  common  formula  stated  a  little  way  back,^  one  of 
the  three  things  to  be  shown  against  the  defendant  is  his  adul- 
terous disposition  or  intent.  Whatever,  therefore,  indicates  with 
sufficient  directness  his  inclination  to  adultery,  is  admissible.  It 
alone  is  of  no  avail ;  but,  when  the  alleged  particeps  criminis  is 
proved  to  be  of  the  same  mind,  and  favoring  opportunities  ap- 
pear, and  especially  when  they  embrace  such  opportunities  with 
alacrity  or  create  them,^  the  conclusion  of  adultery  becomes  rea- 
sonable or  inevitable.*     For  example,  — 

FamUiaritiefl.  —  As  showing  the  adulterous  intent,  it  is  compe- 
tent to  give  in  evidence  the  defendant's  improper  familiarities 
with  the  alleged  particeps  criminis  at  times  anterior  to  the  fact 
charged,^  at  times  concurrent  with  the  fact,^  and  at  times  subse- 
quent thereto.'     Also,  — 

SoUoltationa  of  other  Women.  —  On  principle,  by  the  ecclesias- 
tical rules,®  and  by  the  practice  of  some  of  our  American  courts,^ 

1  Mulock  V.  Mulock,  1  Edw.  Ch.  14,  Ch.  228;  McClung  v.  McClung,  40  Mich. 
17.    In  New  York,  cruelty  is  ground  of    493. 

divorce  from  bed  and  board  only  —  adul-  *  The  State  v.  Wallace,  0  N.  H.  516; 
tery,  from  the  bond  of  matrimony  —  and  Burgess  v.  Burgess,  2  Hag.  Con.  223,  4 
the  two  cannot  there  be  united  in  one  Eng.  £c.  627;  Commonwealth  v.  Mer- 
bilL  In  England,  each  was  at  the  time  riam,  14  Pick.  618 ;  Norfolk  v.  Germaine, 
when  this  decision  was  pronounced  a  12  Howell  St.  Tr.  927,  946;  Common- 
ground  of  divorce  from  bed  and  board,  wealth  v.  Lahey,  14  Gray,  91 ;  Lockyer  v, 
and  there  they  might  be  joined.  Vice-  Lockyer,  Edm.  Sel.  Cas.  107 ;  Flavell  v. 
Chancellor  McCoun  intimated  in  this  case,  Flavell,  6  C.  E.  Green,  211;  Smith  v. 
that  a  distinction  would  thence  arise  as  Smith,  4  Paige,  432 ;  Thayer  v.  Davis,  88 
to  the  extent  to  which  cruel^  might  be  Yt.  163.  See  Cole  v.  Manning,  2  Q.  B.  D. 
evidence  of  adultery.    But  this  sugges-  611. 

tion  appears  to  be  fully  met,  first,  by  tho  «  The  State  v.  Marvin,  36  N.  H.  22. 

reason  of  the  English  rule ;  secondly,  by  ?  Thayer  v.  Thayer,  101  Mass.  Ill, 

the  fact  that,  in  England,  cruelty  could  overruling  some  previous  cases ;  Cole  v. 

always,  and  without  limit,  be  introduced  The  State,  6  Baxter,  239,  243;  The  State 

into  a  recrimmatory  allegation  In  a  suit  v.  Way,  6  Neb.  283 ;  Alsabrooks  v.  The 

for  adultery,  though  adultery  is  stiU  the  State,  62  Ala.  24.    And  see  Bishop  Stat, 

only  legal  bar.    See  ante,  §  80,  note.  Crimes,  §  682.    See  Fuller  v.  Fuller,  17 

2  Ante,  §  619.  Cal.  606;  The  State  v.  Crowley,  18  Ala. 
«  The  State  v.  Green,  Kirby,  87,  89.  172. 

4  "  The  intention  and  determination  of         ^  Forster  v.  Forster.  1  Hag.  Con.  144, 

both  is  sufficiently  proved,  and  the  oppor-  4  Eng.  Ec.  d6£|,  362 ,  Soilleux  p.  Soilleux, 

tunity  to  indulge  was  ample."    Adultery,  1  Hag.  Con.  373,  4  Eng.  Ec.  434.    And 

therefore,  was  presumed  to  have  been  see  Bray  v.  Bray,  2  Halst.  Ch.  628.    But 

committed.  Derby  v.  Derby,  6  C.  E.  see  Washburn  v.  Washburn,  6  N.  H.  196. 
Green,  86,  60;  Black  v.  Black,  3  Stew.         *  Derby  v.  Derby,  6  C.  £.  Green,  36, 60. 
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it  may  be  given  in  evidence  of  the  adulterous  intent  of  a  defend- 
ing husband  (and  the  same  doctrine  would  unquestionably  apply 
also  to  the  wife),  that  he  solicited  unsuccessfully  (and  doubtless 
the  same  consequence  would  follow  a  successful  solicitation)  the 
chastity  of  women  other  than  the  alleged  particeps  criminis.  It 
shows  a  passion  and  willingness  for  sexual  indulgence  out  of 
wedlock ;  leading  to  the  conclusion,  that,  when  he  and  a  willing 
woman  to  whom  he  is  attracted  —  such  as  the  other  evidence 
proves  the  alleged  particeps  criminu  to  be  —  meet  under  circum- 
stances affording  opportunity,  adultery  is  committed.  The  ques- 
tion is  not  of  this  evidence  alone,  but  of  it  in  connection  with 
other  facts.^  Overlooking  this  distinction,  a  learned  Ohio  judge 
observed :  '*  It  by  no  means  follows,  that  a  desire  to  have  sexual 
intercourse  with  one  person  tends  legitimately  to  prove  a  willing- 
ness to  have  like  intercourse  with  another  and  different  person. 
Indeed,  the  reverse  is  much  the  most  probable."  ^  If  we  were  to 
assume  a  state  of  society  in  which  every  woman  was  ready  to 
yield  to  the  embraces  of  an  adulterer,  and  were  to  assume  with- 
out proof  that  the  particular  husband  was  in  the  habit  of  offend- 
ing in  this  way,  and  the  question  was  merely  with  whom  he 
chose  to  offend,  —  then,  if  in  the  case  in  controversy  there  was 
no  evidence  of  a  liking  between  him  and  the  alleged  particeps 
criminis^  —  the  view  thus  taken  by  the  learned  judge  would 
doubtless  be  just.  But,  even  then,  should  the  other  evidence 
prove  the  particeps  criminis  to  have  been  still  more  attracting  to 
him  than  the  woman  solicited,  the  result  would  be  different* 
Again,  marriage  and  the  decency  common  in  society  imply,  that 
the  married  party  is  in  a  mental  condition  adverae  to  adulterous 
intercourse,  irrespective  of  any  considerations  of  the  particular 
person.  When,  therefore,  the  married  man  on  trial  is  shown  to 
have  passed  out  of  this  state,  and  to  be  seeking  an  adulterous 
connection,  the  first  step  toward  the  offence  appears.  If  he  so- 
licits one  woman  not  his  wife,  then  manifests  a  special  affection 
for  another  woman,  then  this  other  woman  is  willing  and  wait- 
ing, then  the  opportunity  comes,  here  is  a  chain  of  circumstances 
from  which  it  cannot  be  amiss  to  infer  the  consummated  offence. 
But  if  we  strike  from  this  chain  the  link  which  shows  a  wish  to 
trample  the  marriage  vow  under  foot,  and  commit  this  offence, 

1  Ante,  §  620  a. 

a  McDermott  v.  The  Stote,  13  Ohio  State,  832,  881 

634 


OHAP.  XXXIX.]  ADULTEBY.  §  625 

no  such  inference  can  fairlj  be  derived.  Thus^  as  illustrating  the 
effect  of  this  link  in  the  chain,  where  a  husband  had  undertaken 
to  bring  into  an  adulterous  connection  with  himself  some  of  his 
female  servants,  but  his  attempts  as  to  most  of  them  were  shown 
to  have  been  resisted.  Lord  Stowell  said :  ^*  In  these  cases  I  am 
to  understand  that  he  failed  in  his  endeavors ;  but  failed  from  no 
want  of  purpose  or  activity  on  his  own  part,  but  from  an  honest 
and  powerful  resistance  on  the  other.  These  instances,  there- 
fore, furnish  a  strong  corroboration  to  the  conclusion  to  be  drawn 
from  the  other  case,  where  it  is  evident  that  no  such  resistance 
was  to  be  apprehended,  and  where  the  conquest,  by  arguments, 
and  solicitations,  and  bribes,  and  bodily  force,  all  of  which  were 
used,  must  be  presumed  to  be  easy."  ^  In  another  case  of  a  like 
general  aspect,  this  accomplished  judge  said,  speaking  of  some 
female  witnesses  whose  chastity  the  defendant  had  unsuccess- 
fully solicited :  ^^  These  witnesses  are  stated  to  be  merely  evi- 
dence to  character  ;  but,  I  think,  their  evidence  is  stronger, 
because  they  prove  that  Mr.  Soilleux  was  perfectly  disposed  to 
commit  the  crime  with  which  he  is  charged,  and  that  he  took  the 
most  active  and  violent  measures  for  effecting  his  purpose,  and 
that  nothing  but  the  consent  of  the  other  party  was  wanting.  Such 
consent  appears,  in  one  instance,  to  have  been  given.  It  is  this 
that  makes  the  conduct  of  Mary  Wiltshire,  the  person  chai'ged, 
extremely  material,  and  the  evidence  which  she  supplies  strin- 
gent in  the  extreme ;  because,  when  the  criminal  disposition  of 
the  man  has  been  most  satisfactorily  proved,  and  when  it  is  also 
proved  that  the  conduct  of  this  female  was  so  different  on  former 
occasions,  when  she  had  withstood  his  attacks,  —  if,  after  such  a 
situation  as  is  described  in  the  evidence,  she  ceases  to  complain, 
her  silence  and  submission  furnish  the  strongest  presumption  that 
his  attempt  here  had  been  more  successful.  Mary  Cromwell 
speaks  Ho  going  upstairs,  and  finding  Mr.  Soilleux  and  Mary 
Wiltshire  in  her  mistress's  bedroom  together.'  I  shall  not,  how- 
ever, enter  into  a  description  of  the  situation  of  the  parties ;  but 
the  state  and  condition  were  such  as  authorize  the  court  to 
draw  the  inference,  that  the  act  of  adultery  had  been  commit- 
ted."* The  reader  can  well  fill  up  in  imagination  this  bedroom 
scene  in  a  way  to  make  the  defendant's  solicitations  of  other 

1  Fonter  v.  Fonter,  supra.  '  Soilleax  v.  Soilleux,  supra. 
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women's  chastity  the  pivot  on  which  the  decision  would  and 
should  turn.     So, — 

Wife  maxiifesting  AdulterooB  Disposition.  —  In  the  ecclesiastical 
practice,  the  husband  was  permitted  to  plead  in  his  suit,  that  the 
conduct  of  the  wife  during  his  absence  was  so  indecorous  as  to 
induce  a  lady  with  whom  she  resided  to  recommend  her  removal 
to  her  mother.^  This,  in  form,  would  not  be  so  with  us,  because 
of  our  dissimilar  practice.  But  it  shows  that  the  adulterous  mind 
may  be  proved,  as  one  step  toward  the  overt  act  alleged.  In  a 
case  wherein  the  evidence  did  not  amount  to  judicial  proof  of  the 
wife's  adultery,  but  her  conduct  had  been  so  culpable  as  to  raise 
distinct  suspicions  of  criminality,  and  induce  the  court  to  rescind 
the  conclusion  to  admit  further  evidence  ;  proof  that,  during  the 
progress  of  the  suit,  the  alleged  particeps  criminis  had  frequently 
visited  her  alone,  and  remained  late  at  night,  was  received  as 
sufSciently  strengthening  the  former  proof  to  justify  the  sentence 
of  divorce.^ 

§  626.  Visiting  Bawdy  House. —  (Associating  with  Prostitates).  — 
If  a  married  man  associates  with  prostitutes  '  or  without  justify- 
ing occasion  appearing  visits  a  brothel,  and  especially  if  when 
there  he  shuts  himself  up  in  a  room  with  a  strumpet, — it  must 
be  inferred,  in  the  absence  of  evidence  to  the  contrary,  that  he 
does  this  with  the  intent  to  commit  adultery ;  and,  as  the  oppor- 
tunity and  the  undoubted  consent  of  another  party  concur  with 
his  own  intent,^  the  offence  must  be  presumed  to  be  committed.^ 
Lord  Stowell  has  observed :  "  The  act  of  going  to  a  house  of  ill- 
fame  is  characterized  by  our  old  saying,  that  people  do  not  go 
there  to  say  their  paternoster ;  that  it  is  impossible  they  can  have 
gone  there  for  any  but  improper  purposes ;  and  that  it  is  univer- 
sally held  a  proof  of  adultery."  ^    So,  if  a  married  woman  enters 

1  Croft  V.  Croft,  8  Hag.  Ec.  810,6  Eng.  604,  1  Spinks,  121.    And  see  Cook  o. 

Ec.  120, 128.  Cook,  6  Stew.  Ch.  476. 

*  Hamerton  v,  Hamerton,  8  Hag.  Ec.  1,  *  Ante,  §  619. 

6  Eng.  Ec.  11.    Facts  tending  to  show  ^  Astley  v.  Astlej,  1  Hag.  Ec.  714^  8 

adultery  subsequent  to  the  adulterous  Eng.  Ec.  303 ;  Kenrick  v.  Kenrick,  4  Hag. 

acts  in  issue  would  seem  to  be  admissible  Ec.  114, 124, 132 ;  Van  Epps  v.  Van  Epps, 

or  not,  according  as  a  connection  is  estab-  6  Barb.  820 ;   LangstafF   v.   Langstaif , 

lished  or  not,  between  the  earlier  and  Wright,  148 ;  Richardson  v.  Richardson, 

later  transactions.    Lawson  v.  The  State,  4  Port.  467,  474 ;  Evans  v.  Erans,  41  Cal. 

20  Ala.  66 ;  The  State  v.  Crowlej,  18  Ala.  lOa    But  see  Betts  v.  Belts,  1  Johns.  Ch. 

172.    See  also  2  Greenl.  Ev.  §  47.  197 ;  Piatt  v.  Piatt,  6  Daly,  296. 

s  Ciocci  V.  Clocci,  26  Eng.  L.  &  Eq.  ^  Loveden  v,  Loveden,  2  Hag.  Con.  1, 

24,  4  Eng.  Ec.  461, 472. 
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a  house  of  ill-fame  with  a  man  not  her  husband,^  or  unattended,^ 
it  alone  is  sufficient  evidence  of  her  adultery.  And  this  species 
of  proof  has  been  deemed  more  stringent  when  produced  against 
the  woman  than  the  man.*  Obviously,  however,  such  a  visit  is 
open  to  explanation  ;  as  it  may  be  one  of  philanthropy,^  or  of  ac- 
cident (the  character  of  the  house  not  being  known  ^),  or  even  of 
lawful  business,  which  should  not  be  construed  into  an  act  of 
guilt.® 

§  627.  Wife  viflitiiig  or  visited  by  BingLe  Man.  —The  visit  of  a 
wife  to  the  lodgings  or  house  of  a  single  man  may  be  a  suspicious 
circumstance,  and,  connected  with  other  facts,  sufficient ;  but 
alone  it  will  not  establish  guUt.^  Where  **  the  windows  were  shut, 
and  there  were  letters  which  could  not  be  otherwise  explained,*' 
the  visit  was  held  to  complete  the  proof.®  But  in  another  case  of 
this  complexion,  already  referred  to,®  the  wife  extricated  herself 
from  a  heavy  pressure  of  presumption,  by  showing  herself  to  be  a 
virgin,  never  known  by  man.^^  In  another  case,  the  husband,  be- 
ing sued  for  the  board  of  his  wife,  set  up  her  adultery  in  defence. 
He  proved  that,  at  the  house  where  she  boarded  in  separation 
from  him,  she  received  visits  from  two  or  more  men,  who  were 
named,  and  then  offered  evidence  that  they  were  of  bad  reputa- 
tion for  chastity  and  virtue.  It  was  rejected,  the  court  held 
rightly ;  because,  said  Wells,  J.,  it  "  would  not,  of  itself,  tend 
to  prove  that  she  was  living  there  in  adultery ;  nor  that  she  com- 
mitted adultery  with  either  of  those  men.  Such  testimony  often 
becomes  competent  when  there  is  other  evidence  in  the  case  to 
show  relations  of  an  equivocal  character  between  persons  of  op- 
posite sex,  either  in  the  manner  of  their  association,  or  in  the  time, 
place,  and  circumstances  in  which  they  are  shown  to  be  with  each 
other.  In  such  cases,  evidence  of  the  reputation  of  one  of  the 
parties,  especially  if  notorious  or  known  to  the  other,  may  help  to 

1  Best  V.  Best,  1  Add.  Ec.  411,  8  Eng.  failed,  see  Ciocd  v.  Ciocd,  26  £ng.  L.  & 

Ec.  158, 170;  Wood  v.  Wood,  and  other  Eq.  604, 1  Spinks,  121. 
authorities  cited,  4  Hag.  Ec.  188,  note ;         *  Edward  v.  Edward,  6  Scotch  Sess. 

Matchin  v,  Matchin,  6  Barb.  882,  888.  Cas.  4th  ser.  1256. 

3  Eliot  V.  EUot,  cited  in  Williams  v.         *  Latham  v,  Latham,  80  Grat  807. 
Williams,  1  Etag.  Con.  299,  4  Eng.  Ec.         '  Williams  v,  Williams,  1  Hag.  Con. 

415,  417,  Ayl.  Parer,  45.  299, 4  Eng.  Ec.  415,  417. 

*  Astley  V.  Astlej,  snpra.  ^  Ricketto  v,  Taylor,  cited  in  Williams 

*  For  an  interesting  case,  in  which  the  v.  Williams,  supra, 
defence  of  philanthropy  was  set  up  and         *  Ante,  f  620,  note. 

^^  Hunt  V,  Hunt,  Deane  &  S.  121. 
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explain  their  conduct  towards  each  other.  It  is  admitted  in  aid 
of,  and  as  incidental  to,  the  other  circumstantial  evidence,  and 
not  as  in  itself  evidence  to  prove  adultery.  A  foundation  must 
be  laid  by  the  other  evidence  before  such  testimony  can  be  per- 
mitted to  be  introduced."  * 

§  628.  Fact  of  Itarriaga.  —  Cobabiting  as  Married.  —  Proof  that 
a  formal  ceremony  of  marriage  was  had  between  the  defendant 
and  the  alleged  partieeps  criminu  does  not  go  quite  far  enough  ;  ^ 
yet  it  will  suffice  to  add  thereto  an  ostensible  living  together  by 
the  parties  as  husband  and  wife.  From  such  cohabitation  the  car- 
nal act  is  presumed.^  In  a  case  where  no  formal  solemnization 
was  shown,  but  where  the  defendant  was  living  with  a  woman 
whom  he  introduced  to  his  friends  as  his  wife,  who  among  them 
was  reputed  to  be  such,  and  with  whom  he  had  confessed  cohab- 
itation, the  court  —  it  would  seem  without  due  consideration  of 
the  evidence  —  refused  to  infer  adultery.^  It  is  difficult  to  dis- 
tinguish this  case,  in  principle,  horn,  the  ordinary  one  wherein  a 
marriage  ceremoBy  is  proved.  In  either,  the  inference  of  adultery 
comes  from  the  cohabitation,  in  form  matrimonial.^     Or,  if  the 


^  Clement  v.  EimbaU,  98  Mass.  635,  editions,  §  646,  note),  I  said,  "but,  query, 

687.  whether  this  was  decided  right."    Thus, 

*  Beemie  v,  Reemie,  4  Mass.  586 ;  Wil-  I  repeat,  the  matter  stood  in  every  edi- 
son  0.  Wilson,  Wright,  128 ;  post,  §  639.  tion.  The  reader,  then,  may  imagine  my 
And  see  Ellis  v.  Ellis,  11  Mass.  92 ;  Cay-  surprise,  when,  in  collecting  material  for 
lord's  Case,  7  Greenl.  57 ;  Home  v.  Home,  the  sixth  edition,  I  came  upon  the  foUow- 
2  Swab.  &  T.  48.  ing,  in  an  opinion  from  an   able   and 

>  Nash  V.  Nash,  1  Hag.  Con.  140, 4  Eng.  learned  judge  in  the  New  York  Court  of 

£c.  357 ;  Masten  v.  Masten,  15  N.  H.  159,  Appeals :  "  In  Hart  v.  Hart,  2  Edw.  207, 

161.  a  husband  was  living  separately  from  his 

*  Hart  V.  Hart,  2  Edw.  Ch.  207.  wife,  and  had  a  woman  residing  with  him. 
B  In  the  first  five  editions  of  this  work  No  other  cohabitation  (i.  e.  no  cohabita- 

(the  reference  in  the  one-volume  editions  tion  in  the  technical  meaning,  living  to- 
being  §  4.36),  this  case  is  stated  as  fot-  gether  as  man  and  wife,  from  cohabiiare 
lows :  "  Where  there  was  no  celebration  of  the  old  English  law),  was  shown.  The 
of  marriage  shown,  the  court  refused  to  vice-chancellor  said  that  the  court  would 
infer  adultery  from  the  mere  unaided  not  grant  a  decree  in  such  a  case  upon  con- 
fact  of  the  defendant  and  a  woman  living  jectures,  and  that  he  must  have  stronger 
in  the  same  house  together,  under  the  testimony  before  he  made  a  decree.  That 
reputation  of  being  married,  while  they  case  is  questioned  by  Mr.  Bishop  in  one 
were  not.  But  if  he  gave  currency  him-  edition  of  his  text-book  on  Marriage  and 
self  to  the  repute,  the  evidence  plainly  Divorce  (the  fourth  edition,  646,  [453]), 
would  be  stringent ;  and,  in  a  case  where  but  I  find  no  disapproval'  of  it,  nor  any 
there  was  no  suspicion  of  collusion,  it  comment  upon  it  in  any  judicial  opinion 
should,  on  principle,  be  deemed  satisfac-  in  this  State,  and  Mr.  Bishop  has  sup- 
tory."  Referring  to  this  case  again  in  a  pressed  his  unfavorable  conmient  in  a 
subsequent  section  (in  the  one-volume  subsequent  edition  (5th  ed.  §  628).  My 
editions,  §  4^,  note ;  hi  the  two-volume  judgment  concurs   with  that  of   Vice- 
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ptetence  of  marriage  was  a  mere  blind,  —  not  real  and  sincere,  — 

the  case  would  be  even  stronger  against  the  pretender.  A  man's 
falsehoods  ^  about  his  relations  to  a  woman  with  whom  he  has  the 
opportunity  for  adultery  every  day  and  the  whole  of  every  night 

Chancellor  Edwards."  Pollock  i;.  Pollock,  statement,  in  unfavorable  criticism  of  any 
71  N.  Y.  137, 146.  I  have  looked  into  all  judicial  opinion,  has  ever  been  mentioned 
the  digests  of  this  case  of  Hart  v.  Hart  to  to  or  discovered  by  me.  There  are  so 
which  I  have  had  access,  and  in  substance  many  persons,  even  upon  the  bench,  who 
they  concur  with  one  another,  and  the  deem  it  to  be  the  duty  of  a  legal  author 
learned  judge  in  the  above  extract  con-  to  bend  the  truth,  and,  when  necessary, 
curs  with  them,  as  to  what  it  decides.  If  to  break  it,  in  the  interest  of  the  perverse 
the  facts  passed  upon  were  truly  what  he  idea  which  attributes  infallibility  to  the 
and  the  digest-makers  state  them  to  have  judicial  office,  —  and,  among  those  who 
been,  I  should  deeply  regret  not  deserving  do  not  exactly  hold  this,  there  are  so 
the  praise  he  awards  me  for  having,  in  many  who  look  upon  it  as  a  sin  to  point 
the  fifth  edition,  suppressed  my  "  unfa-  out  the  truth  on  such  a  question  dis- 
Torable  comment."  This  case  occupies  tinctly,  esteeming  it  the  duty  of  an  author 
but  a  single  page  in  Edwards's  Reports,  to  smother  it  with  such  expressions  of 
Yet  I  seem  to  be  the  only  person  who  has  doubt,  of  respect  for  those  who  happened 
read  it  since  it  passed  from  the  hands  of  at  a  particular  moment  not  to  see  it,  and 
the  proof-reader.  The  evidence  consisted  of  hesitancy  whether  or  not  tliere  is 
of  the  statement  of  a  single  witness,  who,  after  all  any  difference  between  the  sum 
to  use  the  exact  and  entire  language  of  of  two  and  two  and  the  latest  patented 
the  report,  "  swore  that  he  had  been  to  invention,  as  by  bewilderment  to  inca- 
the  defendant's  house,  and  was  there  in-  pacitate  the  reader  to  see  any  thing,  — 
troduced  to  a  lady  as  Mrs.  Hart,  whose  real  that  I  have  often,  in  preparing  a  new 
name  was  Mary  Braddock ;  that  she  had  edition,  endeavored  to  smooth  down  the 
the  charge  of  the  defendant's  house  and  angles  and  rough  places  in  whatever 
acted  as  the  mistress  of  it ;  and  the  defend-  would  imply  disbelief  of  the  absolute  in- 
ant  had  admitted  to  the  witness  his  having  fallibility  of  the  judicial  office.  But  the 
had  cohabitation  with  Mary  Braddock.  difference  between  making  honey  and 
Also,  that  the  latter  is  reputed  to  be  the  writing  legal  doctrine  —  occupations  corn- 
wife  of  the  defendant  among  his  ac-  monly  assigned  to  animals  of  different 
quaintances."  If  it  were  permissible  to  species  —  is  so  great  that  I  fear  my  suc- 
attribute  oversight  to  the  learned  vice-  cess  in  this  sort  of  mixing  has  not  been 
chancellor  himself,  we  might  doubt  marked.  On  the  other  hand,  my  con- 
whether  even  he  ever  read  the  evidence  sciousness  of  never  having  wronged  any 
on  which  he  passed.  It  was  in  the  form  man,  on  the  bench  or  off,  living  or  dead, 
of  an  affidavit ;  and  he  says,  it  "  merely  by  adverse  criticism,  is  something  of 
sets  forth  that  the  defendant  is  living  which  I  am  not  ashamed  to  say  I  am 
separate  from  his  wife  and  has  a  woman  proud.  Aifd  if  the  reader  could  know 
residing  with  him.  No  other  cohabita-  with  what  carefulness,  with  what  scarch- 
tlon  ||s  proved."  It  is  perceived  that  my  ings  of  every  sort,  with  what  weighings 
own  early  statement  of  the  case  hardly  of  possibilities,  —^  with  what  repetitions 
put  the  facts  and  the  decision  so  palpably  of  these  processes  in  the  preparation  of 
antagonistic  as  the  exact  truth  required,  every  subsequent  e(fition,  —  the  title  to 
The  respect  with  which  I  have  always  this  pride  has  been  purchased,  he  would 
regarded  the  superior  wisdom  of  learned  be  impressed,  at  least,  with  this,  that  in 
judges  has  not  unfrequently,  in  my  law  proportion  to  the  value  of  a  thing  k  its 
writings,  as  in  the  present  instance  led  to  cost. 
unde]V6tatemen.t,  when  compelled  to  point  ^  Post,  §  029. 
out  their  mistakes.    No  instance  of  over- 
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point  to  the  one  thing  and  nothing  else.  Very  different  is  the 
simple  fact  of  the  accused  parties  — 

Living  in  Ssune  House  or  Family.  —  Where  there  is  no  marriage 
in  form,  or  pretence  of  marriage,  or  other  false  putting  on  of  ap- 
pearances, the  fact  that  the  accused  parties  live  in  the  same  house 
or  family,  or  otherwise  are  for  a  lawful  and  proper  purpose  often 
together,  falls  far  short  of  proving  adultery.  This  is  a  sort  of 
question  which  presents  itself  under  varying  facts,  addresses  itself 
to  good  sense  without  much  regard  for  technical  rule,  and  requires 
no  further  elucidation.^ 

Physioal  Inoapaoity  In  Defence.  —  There  was  a  singular  question 
on  a  recriminatory  plea  of  the  husband's  adultery.  He  had  mar- 
ried another  woman,  and  the  two  had  occupied  the  same  house 
and  bed  together  for  several  days.  In  rebuttal  he  produced  the 
woman  and  a  physician  to  prove,  that,  by  reason  of  his  own  inca- 
pacity, he  had  and  could  have  no  carnal  connection  with  her. 
But  the  court  rejected  the  testimony.  '*  At  best,"  said  Chapman, 
J.,  ^'  it  would  be  an  exposure  of  himself  and  his  proceedings 
which  decency  and  good  morals  would  require  the  court  to  sup- 
press as  far  as  possible ;  and  we  do  not  think  he  has  a  right  to 
inflict  it  upon  anybody  for  the  sake  of  enabling  him  to  obtain  a 
divorce  from  his  wife."  *  The  reader  should  not  infer  from  this 
case,  that,  as  general  practice,  courts  in  divorce  causes  will  reject 
evidence  merely  because  it  is  indecent.  This  would  be  subjecting 
the  most  valuable  rights  of  parties  to  considerations  of  decorum.* 
But  here  the  man  was  asking  a  decree  which  would  enable  him 
to  marry  again,  while  the  rejected  evidence  would  have  shown 
him  to  be  incapable  of  marriage,  and  he  could  use  the  coveted 
decree  only  in  committing  a  fraud  on  some  innocent  woman. 

§  629.  FalBehood  and  Concealment  —  As  already  seen,^  inconclu- 
sive facts  may  be  made  conclusive  by  proof  of  the  accused  per- 
son's falsehood  or  concealment.     For  example, — 

Meetings  and  Opportunities  concealed  —  Iietten  —  Pretended  Rela- 
tionship—  False  Nsune.  —  Where  the  fact  of  the  wife's  meetings 
with  the  alleged  paramour  are  by  her  kept  from  the  knowledge 

I  Pollock  V.  Pollock.  71  N.  T.  137;  State,  81  Tezaa,  85;  Mayo  v.  Mayo,  110 

Freeman  v.  Freeman,  81  Wu.  236;  The  Mass.  290. 

State  p.  Crowley,  13  Ala.  172 ;  The  State         ^  Clapp  v.  Clapp,  07  Mass.  631,  633. 
V.  Waller,  80  N.  C.  401 ;  Richardson  v..  The         *  Ante,  §  674. 
State,  34  Texas,  14^;  Smelser  v.  The         «  Ante,  §  628. 
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of  her  husband,^  or  the  fact  of  his  lodging  at  the  house  in  the  hus- 
band's absence^^or  her  having  correspondence  with  him  ;'  where 
the  husband  pretends  that  a  young  woman  with  whom  he  is  inti- 
mate is  his  niece,  while  she  is  not ;  *  or,  a  fortiori^  where  the  wife 
calls  herself  by  a  false  name,  and  with  a  man  not  her  husband 
occupies  for  eight  or  nine  months  a  room  in  which  there  is  only 
one  bed,^  —  the  inference  of  adultery  is  permissible.     But  — 

Wife  and  Child  present  —  A  man  will  not  ordinarily  be  pre- 
sumed to  have  committed  this  offence,  if  his  wife  and  child  were 
on  thtB  same  bed  with  him  and  the  alleged  particeps  criminis.^ 

§  630.  Presents.  —  Proof  that  the  accused  husband  gave  to  the 
woman  articles  of  dress  and  ornament,  and  presents  of  money, 
may,  in  the  absence  of  explanation,  furnish  strong  suspicion, 
and,  in  connection  with  other  evidence,  establish  the  offence.*^ 
So- 
Strong  Bzpressions  of  Attachment.  —  Stolen  interviews  and 
clandestine  correspondence  are  relevant  as  inferring  adultery.® 
And  — 

Ordinary  Presumptions.  —  Says  an  old  Scotch  writer :  "  The 
ordinary  presumptions  are,  the  being  oft  alone  together,  gifts, 
love-letters,  close  doors,  the  wife's  being  abroad  all  night,  nudiia 
cum  nuda^  et  solus  cum  sola^  the  entertaining  persons  that  are 
known  to  be  pimps."  ®    Again,  — 

Deranged  Dress.  —  Of  a  somewhat  different  sort  is  the  appear- 
ance of  the  woman's  dress  at  a  time  when  it  is  alleged  she  has 
committed  adultery,  —  it  may  be  given  in  evidence.^® 

§  631.  Partionlar  Customs  and  Modes  of  Life.  —  In  considering 
facts  like  most  of  the  foregoing,  as  grounds  for  inferring  guilt, 
we  should  have  regard  to  the  peculiar  modes  of  life  of  the  parties. 


^  Bramwell  v.  Bramwell,  8  Hag.  Ec. 
618,  6  £ng.  Ec.  232 ;  Elwes  v.  Elwes,  1 
Hag.  Con.  269,  4  Eng.  Ec.  401,  402. 

>  Grant  v.  Grant,  2  Curt.  Ec.  16, 7  Eng. 
Ec.  3. 

*  Loveden  v.  LoTeden,  2  Hag.  Con.  \, 
4  Eng.  Ec.  461,  469,  470;  Lockwood  v. 
Lockwood,  2  Curt.  Ec.  281,  7  Eng.  Ec. 
114,^124 ;  Morse  v.  Morse,  2  Hag.  Ec.  608, 
4  Eng.  Ec.  220. 

«  Kenrick  v.  Kenrlck,  4  Hag.  Ec.  114, 
129;  Harris  v.  Harris,  2  Hag.  Ec.  376,4 
Eng.  Ec.  160, 167. 

0  Scroggins  v,  Scroggins,  Wright,  212. 


•  Scott  V.  Scott,  Wright,  469;  Smith  v. 
Smith,  Wright,  644. 

^  Cocksedge  v.  Cocksedge,  1  Rob.  Ec. 
90,98. 

8  Black  r.  Black,  8  Stew.  Ch.  228. 
OorreBpondenoe.  —  A  letter  from  the 
wife's  alleged  paramour,  and  not  received 
or  brought  to  her  knowledge,  is  not  ordi- 
narily admissible  against  her.  Hobby  v. 
Hobby,  64  Barb.  277. 

*  McKenzie  Crim.  Law,  177  (Works  ii. 
p.  121). 

!•  The  State  v.  Manrin,  86  N.  H.  22. 
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and  the  habits  of  the  community  in  which  they  dwell.^  **  Equal 
presumptions,*'  says  Poynter,  *'do  not  always  follow  similar  facts ; 
for  the  weight  of  presumption  varies  with  circumstances,  and 
with  none  more  than  with  the  rank  and  condition,  the  situations 
and  the  habits  of  the  parties.  For  it  must  be  kept  in  mind,  that, 
in  different  ranks  of  life,  and  in  different  countries,  different 
modes  of  education,  and  different  notions  and  manners  prevail ; 
for  instance,  there  are  many  freedoms  which,  in  the  unreserved 
contact  of  humble  life,  continually  take  place  without  imputa- 
tion ;  whilst  an  equal  license  in  classes  of  a  higher  order,  and  of 
a  more  refined  education,  would  naturally  lead  to  a  very  different 
conclusion."  *    So,  — 

Near  of  Kia  —  PhyBician  and  Fatient  —  Pastor  and  Parishioner.  — 
Where  the  parties  are  near  of  kin,'  or  physician  and  patient,*  a 
carnal  intercourse  will  be  less  readily  inferred  ;  and,  according  to 
the  old  canonists,  if  a  clergyman  is  detected  embracing  a  woman 
in  some  secret  place,  this  does  not,  as  with  ordinary  people,  prove 
adultery,  for  "he  is  not  presumed  to  do  it  on  the  account  of 
adultery,  but  rather  on  the  score  of  giving  his  benediction  or 
exhorting  her  to  penance,*'^  —  a  good  illustration  of  the  prin- 
ciple, but  few  in  modern  times  will  concede  so  much  to  clerical 
virtue  as  this  application  of  it  implies.  Nor  should  the  principle 
itself  be  allowed  a  latitude  excluding  the  obvious  import  of  the 
evidence.^ 

§  632.  Venereal  Dlaease  —  is  presumed  to  come  from  sexual 
commerce.  And  prima  facie  proof  of  a  husband's  adultery  has 
been  deduced  from  his  having  it,  long  after  the  marriage.'  Its 
appearance  soon  after  marriage  does  not  lead  to  this  conclusion, 
because  antenuptial  misconduct  may  have  produced  it.*     But 

1  Harris  t;.  Harris,  2  Hag.  Ec.  376,  4  nent  to  the  facts,  but  was  not  relied  on. 

Eng.  Ec.  160, 160 ;  Loveden  v.  Loreden,  And  see  Freeman  v.  Freeman,  31  Wis. 

2  Hag.  Con.  1, 4  Eng.  Ec.  461 ;  Lawson  v,  235 ;  Mayo  v.  Mayo,  119  Mass.  290. 
The  State,  20  Ala.  65.  ^  Grant  v.  Grant,  2  Curt.  Ec.  16, 7  Eng. 

«  Poynter  Mar.  &  Diy.  187.    See  Vol.  Ec.  8, 14. 
L  §  741,  742.  ^  Johnson  v.  Johnson,  14  Wend.  637, 

»  Kenrick  v.  Kenrick,  4  Hag.  Ec.  114,  per  Savage,  C.  J.;  Popkin  v.  Popkin,  1 

129.    And  see  Griffiths  v.  Reed,  1  Hag.  Hag.  Ec.  765,  note,  8  Eng.  Ec.  326,  826. 
Ec.  196,  3  Eng.  Ec.  79.  ®  Popkin  v.  Popkin,  supra.    Proof  that 

«  Dunham  v.  Dunham,  6  Law  Be-  a  husband,  within  six  months  of  his  mar- 
porter,  139.  riage  to  a  widow,  was  afflicted  with  vene- 

»  Ayl.  Parer.  51.    In  the  Scotch  case  real  disease,  does  not  establish  his  adul- 

of  King  V.  King,  4  Scotch  Sess.  Cas.  2d  tery  against  his  sworn  denial.    Mount  c. 

ser.  667,  this  canonical  defence  was  perti-  Mount,  2  McCarter,  162. 
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even  in  the  former  case,  if  we  look  rather  to  the  legal  reason  than 
to  specific  authority,  we  shall  find  it  necessary  for  some  evidence 
to  appear  that  he  was  not  infected  by  the  wife ;  for,  in  so  inti- 
mate a  relation,  where  the  disease  of  the  one  party  mast  almost  of 
course  extend  to  the  other,  how  can  the  court,  in  the  absence  of 
proof,  charge  the  guilt  specifically  upon  either  ?  ^  And,  looking 
again  to  adjudication,  where  there  was  an  attempt  to  establish 
adultery  against  the  husband  by  showing  the  wife  to  be  suffering 
under  a  recent  infection,  Dr.  Lushington  considered  this  fact  not 
alone  sufficient,  since  she  might  have  contracted  the  disease  from 
another.  "  It  is  impossible,"  he  adds,  "to  lay  down  any  general} 
inflexible  rule  ;  for  each  case  must  depend  upon  its  own  circum- 
stances, and  it  is  scarcely  possible  to  conceive  a  case  without 
some  circumstances  which  would  assist  the  court  in  coming  to  a 
conclusion."  And  this  learned  judge  held  the  attending  circum- 
stances, then  under  his  consideration,  sufficient.'  In  this  conclu- 
sion he  was  sustained,  on  appeal,  by  the  Dean  of  the  Arches ; 
but  overruled,  on  further  appeal,  by  the  Judicial  Committee.  In 
the  last-mentioned  court  the  doctrine  was  stated  to  be,  that  the 
adultery  of  the  husband  cannot  be  inferred  from  the  mere  fact  of 
the  wife's  being  tainted  with  venereal  disease,  although  she  her- 
self is  not  even  suspected  of  adultery ;  that  its  existence  in  her 
is  consistent  with  the  adultery  of  the  husband,  with  her  own 
adultery,  and  with  accidental  communication  of  it ;  and  that, 
where  there  is  no  proof  of  the  husband's  having  been  himself  dis- 
eased at  the  time  specified  in  the  libel,  it  will  not  be  ascribed  by 
preference  to  the  first  of  these  causes,  even  though  it  appears,  that, 
at  a  former  time,  he  had  infected  his  wife.^ 

§  683.  In  Principle*  —  if  we  reject  the  somewhat  prevalent 
idea  that  accident  may  bring  this  disease  where  the  usual  cause 
does  not,  and  if  in  a  particular  case  it  is  found  to  have  originated 
long  after  the  marriage,  —  then  the  conclusion  is  plain,  that  one 
or  the  other  of  the  parties,  or  both,  must  have  offended.  Now, 
how  shall  we  determine  at  whose  door  the  guilt  lies  ?  Often  we 
cannot ;  but,  in  a  case  of  this  kind,  consulting  reason  rather  than 
specific  authority,  evidence  should  be  received  of  the  entire 

1  See  ante,  §  614,  note.  Council,  July  14,  1840,  Wadd.  IMg.  88. 

>  Collett  V,  Collett,  1  Curt.  Ec.  678,  See  also  Stone  v.  Stone,  3  Notes  Cas.  278, 

686.  200.    And  see  Cook  u.  Cook,  5  Stew.  Ch. 

t  Collett  V.  CoUett,  Jud.  Com.  of  Priyy  476. 
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course  of  life,  and  the  associations  and  temptations,  of  the  parties 
respectively,  the  result  of  which  would  be,  that  sometimes  the 
judge  might  become  fully  satisfied,  and  sometimes  not ;  and  the 
divorce  would  be  granted  only  when  he  was  satisfied. 

§  634.  Stains  on  Linen.  — Stains  on  the  husband's  linen,  though, 
it  seems,  admissible  in  proof,  are  not  alone  sufficient  evidence  of 
his  adultery;  since  they  do  not  necessarily  establish  even  his 
infection  with  venereal  disease.  There  may  be  dischai^es  from 
other  causes,  which,  when  dry,  will  so  nearly  resemble  those  of 
syphilitic  origin  as  not  to  be  distinguishable  therefrom.^ 

IV.   Further  of  the  Evidence, 

§  635.  Presumption  of  Proven  Adnltery  oontinuing.  —  If  an  adul- 
terous intercourse  between  persons  is  once  shown,  then  they  are 
proved  to  be  living  together  or  in  the  same  house,  its  continuance 
may,  as  general  doctrine,  be  presumed.^  Moreover,  when  this 
condition  of  things  is  ascertained,  less  evidence  of  any  other  sort 
will  suffice  to  establish  a  continuation  of  it  than  is  required  for  a 
first  oflfence.'    But,  — 

Connecting  Postnuptial  with  AntenuptiaL  —  As  general  doctrine 
and  in  the  absence  of  qualifying  facts,  a  complaining  party  can- 
not in  the  first  instance  prove  the  other's  antenuptial  inconti- 
nence, and  then  call  in  the  aid  of  this  presumption ;  either 
because  to  allow  it  would  be  contrary  to  good  policy,  or  because 
one  entering  matrimony  undertakes  to  abandon  what  now  be- 
comes doubly  unlawful.*  Yet  there  are  cases,  English,  Scotch, 
and  American,  wherein  antenuptial  and  postnuptial  conduct  have 
been  united  in  the  proofs.^    They  do  not  seem  to  disclose  exact 

I  Ferguson  v.  Ferguson,  1  Barb.  Oh.  DevaU  o.  Devall,  4  Des.  70 ;  Hedden  p. 

004.  Hedden,  6  C.  £.  Green,  61. 

>  Smith  V,  Smith,  4  Paige,  482;  Beeby  5  Ciocci  v.  Ciocci,  26  Eng.  L.  &  £q. 

r.  Beeby,  1  Hag.  £c.  789,  3  Eng.  £c.  888,  604, 627, 1  Spinks,  121 ;  Letharo  v,  Proyen, 

842;  Tnrton  v.  Turton,  8  Hag.  £c.  838,  2  Scotch  Seas.  Cas.  new  ed.  250;  Van 

.  6  Eng.  Ec.  180, 186;  Carotti  o.  The  State,  Epps  v.  Van  Epps,  6  Barb.  820;  Bray  p. 

42  Missis.  884.  Bray,  2  Halst  Ch.  628.    And  see  Sim- 

*  Armstrong  v.  Armstrong,  82  Missis,  mons  t;.  Simmons,  11  Jar.  880,  6  Notes 
279.  Cas.    824.      Bawdy-boute    befbre    and 

*  Graves  v.  Orares,  8  Curt.  Ec.  285,  after  forbidding  Statute.  —  In  Connect- 
7  Eng.  Ec.  425,  427 ;  Best  v.  Best,  1  Add.  icut,  on  a  charge  of  keeping  a  house  of 
Ec  411,  2  Eng.  Ec.  158,  169;  Perrin  i;.  ill-fame,  the  prosecutor  was  permitted  to 
Perrin,  1  Add.  fk;.  1,  2  Eng.  Ec.  11;  show,  that  the  defendant's  house  wa« 
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lines  of  distinction ;  and,  all  things  considered,  they  leave  it  un- 
certain what  are  the  qualifications  of  the  general  doctrine.  Per- 
haps also  there  may  be  doubt,  whether,  if  condonation  has  passed, 
the  condoned  adultery  can  be  shown  as  foundation  for  infemng 
the  subsequent  adultery.^  In  principle,  after  a  condonation  or 
a  marriage,  there  is  a  presumed  abandonment  of  unlawful  con- 
nections. But  if  there  is  new  and  independent  evidence  pointing 
to  a  connection  at  a  time  subsequent  to  the  period  of  condona- 
tion or  marriage,  —  not  merely  a  living  in  the  same  house,  but 
pertinent  evidence  directly  pointing,  — r  then  the  former  connec- 
tion may  be  shown  as  giving  force  to  the  inference  of  subsequent 
misconduct.  Or,  if  otherwise  an  entire  disregard  of  the  new 
duties  and  promises  appears,  the  presumption  of  abandoniflent 
may  probably  be  deemed  overcome.  Of  this  question,  the  fol- 
lowing is  — 

§  636.  Dr.  LuBhington'B  Ezpofldtlon.  —  Said  this  learned  judge, 
sitting  in  the  Consistory  Court  of  London,  in  1854 :  "  No  doubt, 
as  a  general  rule,  it  is  not  competent  to  the  husband  or  the  wife 
to  plead  illicit  intercourse  prior  to  the  marriage ;  because  the  doc- 
trine universally  maintained  is,  that  marriage  operates  as  an  obliv- 
ion of  all  that  has  passed,  and  as  oblivion  of  all  that  can  possibly 
have  occurred But  the  question  which  I  have  now  to  de- 
cide is,  whether  the  special  facts  of  this  case  do  not  make  it  an 
exception  to  the  rule.  The  first  fact  to  be  noticed  is,  that  the 
woman,  with  whom  connection  is  pleaded  before  marriage,  is  con- 
tinued in  the  service  of  the  husband  after  marriage.  The  next 
fact  is,  that  the  adultery  is  charged  to  have  taken  place  with  this 
very  same  person.  It  appears  to  me  that  this  circumstance  does 
form  a  necessary  exception  to  the  rule,  and  one  which  I  am  bound 
to  engraft  upon  it,  and  for  a  very  obvious  reason ;  because  cir- 
cumstances, which  may  be  proved  subsequently  to  the  marriage, 
will  have  a  very  different  complexion,  whether  they  are  taken 
standing  alone,  without  reference  to  preceding  circumstances,  or 
whether  they  are  taken  in  conjunction  with  antecedent  criminal 
connection  itjgelf."  After  speaking  further  to  the  special  fact  of 
the  woman  being  continued  in  the  husband's  service,  a  sort  of 
conduct,  the  reader  will  note,  which  rebuts  the  idea  of  reforma- 

Buch  anterior  to  the  time  when  the  pro-  ward.    CaldweU  v.  The  State,  17  Conn. 

hibiting  statute  went  into  operation  as  407. 

aiding  the  proof  ol  its  character  after-  *  ^  Ante,  §  60. 
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tion,  he  concludes  as  follows :  ^^  It  appears  to  me^  that,  where  the 
adultery  is  pleaded  to  have  taken  place  with  the  same  person 
with  whom  there  was  a  criminal  connectiou  antecedently,  and 
where  marriage  took  place  subsequently,  it  forms  an  exception  to 
the  general  rule;  and  I  shall  therefore  admit  the  libel  as  it 
stands."  * 

§  637.  Vardlot  in  CrliiL«Coa.  Action.  —  As  already  said,^  it  was 
common  in  England,  before  the  statute  of  20  &  21  Vict.  c.  85, 
provided  a  different  method,  for  the  husband  to  sue  the  delinquent 
wife's  paramour  for  damages,  then  bring  his  divorce  suit,  and 
produce  therein  his  verdict  against  the  paramour.  On  ordinary 
principles  of  evidence,  it  would  be  quite  inadmissible ;  the  wife 
not  having  been  a  party  to  the  proceeding  in  which  it  was  ren* 
dered.  Nor  would  the  ecclesiastical  court  receive,  in  a  testamen* 
tary  cause,  a  verdict  in  ejectment.^  But,  in  divorce  suits,  though 
the  admission  of  these  verdicts  was  much  resisted,  their  compe- 
tency became  at  length  established.  The  principal  object  of  this 
evidence  seems  to  have  been,  to  rebut  any  presumption  of  collu- 
sion,^ and  to  satisfy  the  court  that  the  husband  had  honestly  en« 
deavored  to  obtain  all  the  redress  the  law  affords.^  Possibly  some 
of  the  cases  accord  to  it  a  little  greater  effect,®  yet  all  concur  in 
regarding  it  in  no  proper  sense  evidence  against  the  wife.  It 
does  not  properly  constitute  any  part  of  the  husband's  proofs,  or 
lighten  his  burden  of  proof  to  make  good  by  other  evidence  his 
allegations  against  her.^  With  us,  actions  for  criminal  conversa* 
tion  have  never  been  so  much  resorted  to  as  they  were  formerly 
in  England,  nor  is  there  any  reported  divorce  case  in  which  the 
competency  of  this  vei*dict  has  been  discussed.  Probably  it  would 
not  be  received,  unless  possibly  in  circumstances  quite  exceptional. 

1  Weatherley  v.  Weatherley,  1  Spinks,  Eng.  Ec.  377,  391 ;  Halford  v.  Halford, 

103, 105, 196.  Poynter  Mar.  &  Dir.  200,  note. 

*  Ante,  §  26.  ^  Williams  v,  Williams,  supra ;  Love- 

*  Griudall  r.  Qrindall,  8  Hag.  Ec.  269,  den  v.  Loveden,  2  Hag.  Con.  1, 4  Eng.  Eg. 
6  Eng.  Ec.  101 ;  Price  u.  Clark,  8  Hag.  461,  484;  Evans  v,  Evans,  1  Rob  Ec.  165, 
Ec.  265,  6  Eng.  Ec  103.  170;  Best  v.  Best,  1  Add.  Ec.  411,  2  Eng. 

4  Ante,  §  26 ;  Price  v.  Clark,  supra ;  Ec.  158, 170.    See  also  Elwes  v,  Elwet, 

Phillips  0.  Phillips,  1  Rob.  Ec.  144, 16a  1  Hag.  Con.  269,  4  Eng.  Ec.  401,  410, 

^  Williams  v.  Williams,  1  Hag.  Con.  note ;  Williams  v,  Williams,  3  Barb.  Ch. 

299,  4  Eng.  Ec.  415.  418.  628.     The  verdict  In  a  suit  to  which 

^  Forster  v.  ^orster,  1  Hag.  Con.  144,  neither   the   husband  nor  wife   was    a 

4  Eng.  Ec.  858,  364 ;  Chambers  v.  Cham-  party  cannot  be   admitted.     Brisco   v. 

bers,  1  Hag.  Con.  439,  4  Eng.  Ec.  446.  Brisco,  cited  1  Hag.  Ec.  166, 168,  3  Eng. 

448;  Dillon  v,  Dillon,  8  Curt.  Ec.  86,  7  Ec.  77,  7&    In  an  English  case,  where 

546 


CHAP.  XXXIX.]  ADULTERY.  §  689 

§  638.  Verdict  in  Criminal  CatuM.  —  In  some  of  our  States,  ad  al- 
tery  is  punishable  by  indictment.  Is  a  verdict  rendered  in  the 
criminal  cause  admissible  in  a  divorce  suit  ?  If  it  is,  what  is  its 
effect  ?  In  general,  the  conclusion  of  a  jury  or  the  judgment  of 
the  court  thereon,  in  a  criminal  prosecution  in  the  name  of  the 
State,  is  not  competent  evidence  to  the  controverted  fact  in  a 
private  suit  wherein  one  of  the  parties  is  necessarily  different.* 
Nor  is  a  verdict  or  judgment  in  a  civil  case  admissible  in  a 
criminal.^  But  we  have  seen,  that,  while  in  form  there  are  only 
two  parties  to  the  divorce  suit,  there  are  in  legal  effect  three  ;  the 
government,  which  is  plaintiff  in  the  indictment,  constituting  the 
third  party  in  the  divorce  proceeding.®  The  result  of  which  is, 
that  both  the  parties  to  the  indictment  are  parties  in  the  divorce 
suit.  Nor,  aside  from  this  view,  can  it  fail  to  aid  the  conscience 
of  the  judge  in  discharging  his  duty  of  protecting  the  public 
against  divorces  for  sham  offences,  to  know  that  this  public  has 
itself  indicted  and  convicted  the  defendant.  And  when,  in  the 
divorce  suit,  the  same  defendant  has  suffered  himself  to  be  de- 
faulted, 80  that  he  cannot  complain  if  judgment  is  rendered  against 
him  without  evidence,^  and  only  the  interests  of  the  public  remain 
to  be  protected,  it  would  seem  upon  principle  that  the  record  of 
conviction  should  be  received  as  alone  sufficient.  It  has  been 
adjudged  admissible  as  a  confession,  even  where  the  conviction 
was  in  another  State.^    But  — 

§  639.  Continued. — The  question  of  its  sufficiency,  where  the 
respondent  appears  and  defends,  may  not  be  so  clear.  That  it  can- 
not operate  as  an  estoppel  to  conclude  further  inquiry  is  certain. 
But  as  the  plaintiff  in  the  divorce  suit  could  not  have  been  a  wit- 

the  husband  sued  for  a  divorce  on  the  different  parties,  and  for  a  totally  differ- 

ground  of  the  wife's  adultery,  Dr.  Lush-  ent  purpose.     The  very  fact  that  the 

ington  refused  to  admit,  among  the  proofs  wife  was  examined  shows  that  the  jury 

for  the  defence,  a  verdict  obtained  against  gave  their  verdict  from  other  facts  which 

him  by  a  third  person  for  necessaries  fur-  were   brought   before    them,  since   she 

nished  her,  tlie'  defence  set  up  having  would  not  be  a  witness  to  prove  her  own 

been  that  she  had  committed  adultery,  innocence."    Jenkyn  v.  Jenkyn,  Deane  & 

"  There  can  be  no  doubt,"  he  said,  "  that  S.  268. 

verdicts   against  the  alleged    adulterer         M  Greenl.Ev.§637;  lStark.Ev.219. 

have  been  frequently  admitted  in  plead-  But  see  Maybee  v,  Avery,  18  Johns.  362. 
ing  here  —  not,  however,  as  proof  of  the         ^  The  State  v.  Hogard,  12  Minn.  298. 
adultery,  but  to  show  that  the  husband         *  Ante,  §  230,  234. 
has  not  shrunk  from  exposing  his  wit-         *  Ante,  §  230. 
nesses  to  a  viva  voce  examination.  ...         *  Burgess  v.  Burgess,  47  N.  H.  396. 
But  here  is  a  verdict  in  an  action  between 
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ness  in  the  criminal  proceeding,*  why  should  not  the  record  pri- 
ma facie  establish  the  fact  charged?  In  Maine  it  has  been  held 
sufficient,  as  well  in  a  contested  as  a  defaulted  case,  to  prove  both 
the  marriage  and  the  adultery.^  In  Ohio,  a  record  of  conviction 
for  polygamy  was  adjudged  insufficient  proof  of  adultery ;  not 
because  of  any  objection  to  this  kind  of  testimony,  but  because 
the  crime  of  polygamy  is  committed  by  merely  entering  into  the 
second  marriage ;  while  adultery  is  the  carnal  act  following, 
though  not  so  necessarily  following  as  to  dispense  with  proof  of  it 
in  the  divorce  suit.^  The  report  of  this  case  does  not  show 
whether  it  was  contested  or  not.^  This  doctrine  is  within  what 
is  established  by  Uie  English  authorities ;  thus,  — 

§  640.  Record  of  Conviotion  for  Sodomy.  —  When  a  husband 
had  been  convicted,  in  the  criminal  court,  of  an  assault  on  another 
man  with  the  intent  to  commit  on  him  unnatural  practices,^  his 
wife  sued  him  in  the  ecclesiastical  court  for  divorce  for  this  offence; 
pleading,  as  evidence,  simply  and  only  the  record  of  his  convic- 

1  See  1  Greenl.  Ey.  §  537,  note ;  2  ib.  of  the  assault  and  battery  alleged,  for  the 

§  45,  note ;  Gilb.  Ey.  32 ;  Maybee  v.  At-  same  reason  that  such  a  conYiction  is  not 

ery,  18  Johns.  352 ;  Nelson  v.  Evans,  1  evidence  in  a  civil  case,  when  the  same 

Dev.  0.  matter  comes  in  question ;  that  is,  that  it 

3  Anderson  v.  Anderson,  4  Greenl.  100 ;  might  have  been  obtained  upon  the  testi- 
Randall  v.  RandaU,  4  Greenl.  326.  In  mony  of  the  person  in  whose  favor  it  is 
Cruelty  ~  (Conviotion  for  Assault  and  offered."  Quinn  v.  Quinn,  16  yt.426.  In 
Battery).  —  On  the  hearing  of  a  wife's  Connecticut,  "in  an  action  of  book-debt," 
divorce  libel  for  cruelty,  a  record  of  the  says  Judge  Swift,  "  the  plaintiff  claimed 
husband's  conviction  for  assault  and  bat-  a  right  to  recover  for  articles  delivered 
tery  on  her  was  offered  in  evidence  and  to  the  wife  of  the  defendant,  on  the 
objected  to.  It  appearing  that  he  had  ground,  that,  by  extreme  cruelty  and 
pleaded  guilty  to  the  indictment,  the  reo-  personal  violence,  he  had  driven  her  from 
ord  was  admitted.  Bradley  v,  Bradley,  his  house ;  and  he  offered,  in  evidence  of 
2  Fairf.  367.  But  as  general  doctrine,  a  that  fact,  the  verdict  of  the  jury  convict- 
record  bf  conviction  upon  a  plea  of  guilty  ing  him  in  a  public  prosecution.  But  the 
in  a  criminal  cause  is  admissible  in  a  civil  court  held,  that  such  verdict  was  not  ad- 
action  against  the  same  defendant,  being  missible  evidence  to  prove  that  fact ;  and 
a  solemn  judicial  confession  of  the  fact,  that  verdicts  in  public  prosecutions  for 
1  Greenl.  Ev.  §  537,  note.  In  Woodruff  crimes  could  never  be  evidence  in  civil 
V.  Woodruff,  2  Fairf.  475,  which  was  a  suits,  although  the  same  question  of  fact 
wife's  libel  for  divorce  on  the  ground  of  should  arise."  Swift's  EV.  20.  And  see 
cruelty,  a  record  of  the  husband's  convio-  Maybee  &.  Avery,  18  Johns.  352 ;  People 
tion  for  an  assault  and  battery  on  her  was  v.  Buckland,  13  Wend.  582,  505 ;  King  v. 
offered;  but,  it  appearing  that  there  was  Chase,  15  N.  H.  9;  Glenn  r.  The  State, 
a  trial,  and  that  the  wife  was  a  witness,  it  46  Ind.  368. 
was  rejected.    Li  a  similar  divorce  suit         *  Ante,  §  628. 

in  Vermont,  where  a  record  of  conviction         *  Wilson  v,  Wilson,  Wright,  128.    See 

was  tendered,  the  court  refused  to  receive  Reemie  i\  Reemle,  4  Mass.  586;  Patterson 

it,  except  as  proof  of  the  fact  of  the  con-  v.  Gaines,  6  How.  U.  S.  550. 
viction,  observing : "  It  would  not  be  proof         ^  Vol.  I.  §  739. 
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tion.  The  Consistory  Court  of  York,  under  the  misapprehension 
that  a  mere  attempt  was  not  sufBcient  to  authorize  the  sentence, 
but,  not  doubting  the  suflBciency  of  the  proof,  rejected  the  libel. 
The  High  Court  of  Delegates,  on  appeal,  admitted  it,  and  pro- 
nounced for  the  divorce,  which  was  followed  by  an  act  of  Parlia- 
ment dissolving  the  marriage.'     Again, — 

Same  for  Polygamy.  —  On  a  question  of  administration  upon  the 
effects  of  a  deceased  person,  a  conviction  of  polygamy  is  evidence, 
not  conclusive,  of  the  nullity  of  the  second  marriage.^  It  is  not 
an  estoppel.  Consequently  one  proceeded  against  for  the  nullity 
of  a  second  marriage  may  set  up  in  bar  the  nullity  of  the  first, 
though  he  has  been  convicted  of  polygamy  in  entering  into  the 
second  ;  the  record  of  his  conviction  being  considered,  it  would 
seem^  prima  facie  evidence,  not  conclusive,  of  the  nullity  which  it 
affirms.^    But  — 

Judgment  of  AcquittaL  —  Obviously  a  judgment  of  acquittal 
would  not  bind  the  plaintiff;  because  he,  against  whom  it  is  of- 
fered, was  not  a  party  to  the  suit ;  and  because  it  ascertains  no 
fact,  merely  showing  the  government  to  have  failed  in  making 
out  its  case.  Thus,  where  one  had  been  acquitted  on  an  indict- 
ment for  having  two  wives,  it  was  held  that  the  record  was  not 
evidence  in  a  civil  cause,  where  the  validity  of  the  second  mar- 
riage was  controverted.* 

§  641.  Identity  of  Parties.  -^  When  acts  of  sexual  commerce  or 
facts  leading  to  it  are  testified  to,  there  must  be  evidence  from 
the  same  or  other  witnesses  of  what  are  called  the  identity  and 


1  Bromley  v.  Bromley,  2  Add.  Ec.  158, 
note,  2  Eng;  Ec.  260,  Poynter  Mar.  &  IHt. 
184,  note.  See  also  EUenthrop  v.  Myers, 
2  Add.  Ec.  168,  note,  2  Eng.  Ec.  261  ; 
Boyle  V,  Boyle,  Comb.  72,3  Mod.  164; 
Mogg  V.  Mogg,  2  Add.  Ec.  292, 2  Eng.  Ec. 
311. 

2  Wilkinson  i;.  Gordon,  2  Add.  Ec.  162, 
2  Eng.  Ec.  267. 

•  Bruce  v,  Burke,  2  Add.  Ec.  471,  2 
Eng.  Ec.  381;  Rogers  Ec.  Law  2d  ed. 
636.  See  also  People  v.  Buckland,  13 
Wend.  692 ;  Hudson  v.  Robinson,  4  M.  & 
S.  475,  479;  Dew  v.  Clark,  2  Add.  Ec. 
102,  111,  113,  2  Eng.  Ec.  242,  246,  248; 
Maule  V.  Mounsey,  1  Rob.  Ec.  40,  48; 
Bray  v.  Bray,  1  Hag.  Ec.  163,  3  Eng.  Ec. 
76.    On  the  other  hand,  where,  after  a 


husband's  conyiction  of  bigamy,  the  first 
T^ife  brought  in  the  English  Divorce 
Court  her  petition  for  dissolution  on  the 
ground  of  his  **  bigamy  with  adultery," 
Sir  C.  Cresswell  observed :  "  You  must  re- 
member, that  the  bigamy  must  be  proved. 
Proof  of  the  conviction  of  bigamy  will 
not  suffice."  March  v.  March,  2  Swab.  & 
T.  49,  60. 

«  Gilb.  Ev.  34.  See  further,  1  FhUlips 
Ev.  Cow.  &  Hill  ed.  336  et  seq.  and  notes ; 
Fairchild  v.  Adams,  14.  Law  Reporter, 
278,  281 ;  United  States  v.  Glbert,  2  Sum- 
ner, 19,  97 ;  Anonymous,  2  Sim.  n.  a.  64, 
11  Eng.  L.  &  £q.  281 ;  People  v.  Buck- 
land,  13  Wend.  692,  696,  and.  cases  there 
cited. 
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diversity  of  the  parties ;  namely,  that  one  of  them  was  the  de- 
fendant, and  the  other  was  not  the  plaintiff.^  To  aid  this  part  of 
the  proofs,  — 

Decree  of  ConfroatatioiL  —  The  ecclesiastical  courts  used  some- 
times to  resort  to  what  is  termed  a  decree  of  confrontation,  ap- 
plied for  on  special  grounds*  The  form  of  it  is  given  in  a  note.^ 
It  was  necessary  that  the  defendant  should  be  produced  to  a  wit- 
ness who  had  known  her  in  both  characters  of  wife  and  adul- 
teress, or  to  two  or  more  witnesses  at  the  same  time  who  would 
separately  identify  her  in  each  character.'    In  no  American  case 

1  SulliTan  v.  Sullivan,  2  Add.  Ec.  299,  the  said  Emma  Cnrtis  to  be  cited  and 

2  Eng.  Ec.  314 ;  Williams  v.  Williams,  called  to  appear  in  Judgment  on  the  day, 

1  Hag.  Con.  299,  4  Eng.  Ec.  416,  418 ;  at  the  time  and  place,  to  the  effect  and  in 
Dillon  V.  Dillon,  3  Curt.  Ec.  86,  100,  7  manner  and  form  hereinafter  mentioned 
Eng.  Ec.  877 ;  Hamerton  r.  Hamerton,  (justice  so  requiring).    We  do,  therefore, 

2  Hag.  Ec.  8,  4  Eng.  Ec.  IS.  hereby  authorize,  empower,  and  strictly 

^  Form  of  Deoree.  —  '*  Herbert  Jen-  enjoin  and  command  you,  Jointly  and 

oer  Fust,  Knight,  Doctor  of  Laws,  OflScial  sererally,  peremptorily  to  cite,  or  cause 

Principal  of  the  Arches  Court  of  Canter-  to  be  cited,  the  said  Emma  Curtis  to  ap- 

bury,  lawfully  constituted.    To  all  and  pear  personally  before  ns,  our  surrogate, 

singular    clerks    and    literate    persons,  or  some  other  competent  judge  in  this 

whomsoever   and   wheresoever,  in   and  behalf,  in  the  Common  Hall  of  Doctors' 

throughout  the  whole  province  of  Can-  Commons,  situate  in  the  parish  of  Saint 

terbury,  greetmg :  —  Benedict,  near  Paul's  Wharf,  London, 

'*  Whereas  we,  rightly  and  duly  pro-  and  place  of  judicature  tliere,  on  the  by. 

ceeding  in  a  cause  of  divorce  or  sep-  day  after  Trinity  Term,  to  wit,  Monday, 

aration   from   bed,  board,  and    mutual  the  twenty-fourth  day  of  June,  one  thou- 

cohabitation,  by  reason  of  adultery,  now  sand  eight  hundred  and  forty-four,  at  the 

clepending  before  us  in  judgment,  by  vu>  hour  of  ten  in  the  forenoon,  and  there  to 

tue  of  letters  of  request  under  the  hand  abide,  if  occasion  require,  during  the  sit- 

and  seal  of  the  Very  Reverend  Thomas  ting  of  the  said  court,  then  and  there  to 

Hill  Lowe,  Clerk,  Master  of  Arts,  Dean  undergo  a  confrontation  with  divers  cred- 

of  the  Cathedral  Church  of  Saint  Peter,  ible  witnesses,  to  be  in  this  cause  then 

in  Exeter,  lawfully  constituted,  between  and   there   produced   and   sworn ;    and 

George  Savage  Curtis,  of  the  parish  of  further  to  do  and  receive  as  unto  law 

East  Teignmouth,  in  the  county  of  Devon'  and  Justice  shall  appertain,  under  pain  of  * 

and  peculiar  Jurisdiction  of  the  Venera-  the  law  and  contempt  thereof,  at  the  pro- 

ble  the  Dean  and  Chapter  of  the  Cathe-  motion  of  the  said  George  Savage  Curtis ; 

dral   Church    of    St    Peter,  in   Exeter  and  what  you  shall  do,  or  cause  to  be 

aforesaid,  the  party  promoting  the  said  done,  in  the  premises,  you  shall  duly  cer- 

cause,  on  the  one  part,  and  Emma  Curtis,  tify  us,  our  surrogate,  or  some  other  com- 

his  lawful  wife,  of  the  same  parish,  county,  petent  judge  in  this  behalf,  together  with 

and  peculiar  Jurisdiction,  the  party  ac-  these  presents. 

cused  and  complained  of,  on  the  other  "  Dated  at  London,  this  fourth  session 

part,  have,  at  the  petition  of  the  proctor  of  Trinity  Term,  to  wit,  Saturday,  the 

of  the  said  George  Savage  Curtis,  alleg-  fifteenth  day  of  June,  in  the  year  of  our 

ing  that  it  is  necessary  that  the  said  Lord,  one  thousand  eight  hundred  and 

Emma  Curtis  should  be  confronted  with  forty-four."    Coote  Ec.  Pract.  336. 

divers  credible  witnesses,  to  be  produced,  *  Searle  t;.  Price,  2  Hag.  Con.  187,  4 

sworn,  and  examined  touching  the  mat-  Eng.  Ec.  624;  Curtis  v.  Curtis,  6  Moore 

ters  at  issue  in  the  said  cause,  decreed  P.  C.  252, 10  Jur.  165. 
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has  this  decree  of  confrontation  been  dis(5u8sed,  and  it  would  be 
idle  to  conjecture,  whether  or  not  a  particular  tribunal  of  ours 
would  follow  herein  the  ecclesiastical  practice.  For  the  question 
is  of  practice,  not  strictly  of  evidence.  We  have  seen,^  that  the 
common-law  rules  of  evidence  are  by  statute  made  of  force  in  the 
English  Divorce  Court ;  yet  where,  in  a  suit  for  nullity  of  mar- 
riage, a  decree  of  confrontation  was  applied  for,  Sir  J.  P.  Wilde 
responded :  **  I  am  bound  to  follow  the  practice  of  the  ecclesiasti- 
cal court.  The  process  appears  to  me  to  be  a  very  useful  one.  I 
grant  a  decree  of  confrontation."  *  The  Divorce  Act  has  the  fol- 
lowing provision :  ^^  In  all  suits  and  proceedings  other  than  pro- 
ceedings to  dissolve  any  marriage,  the  said  court  shall  proceed  and 
act  and  give  relief  on  principles  and  rules  which  in  the  opinion  of 
the  said  court  shall  be  as  nearly  as  may  be  conformable  to  the 
principles  and  rules  on  which  the  ecclesiastical  courts  have  here- 
tofore acted  and  given  relief,  but  subject  to  the  provisions  herein 
contained  and  to  the  rules  and  orders  under  this  act."  '  Some- 
thing like  this  is  to  be  found  in  the  divorce  statutes  of  many  of 
our  States.  But  it  is  noticeable  that  this  provision,  by  its  express 
terms,  does  not  apply  to  the  suit  for  dissolution  of  valid  marriage. 
In  which  suit  another  section  *  authorizes  the  judge  to  require  the 
petitioner  to  attend  at  the  hearing ;  and  his  lordship,  on  application 
being  made  in  such  a  case,  refused  to  grant  the  decree  of  confron- 
tation. He  said :  "  By  giving  the  court  .  .  .  express  power  to 
order  the  petitioner  to  attend  at  the  hearing,  the  legislature  seems 
to  have  assumed,  that,  without  express  power,  the  court  could 
not  compel  the  attendance  of  the  parties.  It  might  have,  but 
has  not,  given  a  similar  power  to  compel  the  attendance  of 
respondents."  * 

I  Ante,  §  281.  Torce  suit  from  bed  and  board  for  adul- 

^  Enticknap  v.  Rice,  4  Swab,  ft  T.  180.  terj.    For  example,  Poynter,  who  was  a 

*  20  &  21  Yict  c.  86,  §  22.  proctor  in  Doctors'  Commons,  speaks  of 

<  §  43.  this  decree  in  connection  with  the  proof 

>  Hooke  V.  Hooke,  4  Swab,  ft  T.  286,  of  adultery.    Poynter  Mar.  &  Div.  105 

28  Law  J,  K.  a.  Mat.  29.    Connsel  in  this  and  note.    Coote  was  not  only  a  proctor, 

case  said,  that, "  by  the  practice  of  the  but  one  of  the  examiners  of  the  court, 

ecclesiastical  courts,  a  decree  of  confron-  and  he  says,  that,  in  adultery  cases,  this 

tation  was  only  made  in  a  suit  for  nullity  practice  "  occasionally  becomes  necessary 

of   marriage."    And  his   Lordship  em-  in  eyidence  of  identity."  Coote  Ec.  Pract. 

ployed  an  expression  which  possibly  may  886.    Shelford  is  to  the  same  effect  as 

be  interpreted  as  affirming  the  same  thing,  Poynter,  but  he  was  not  a  practitioner  in 

but  I  think  it  was  not  so  meant.   Clearly  the  ecclesiastical  courts.    Shelf.  Mar.  ft 

the  practice  of  the  ecclesiastical  courts  to  DIt.  414.     So  Browne,  writing  of  the 

decree  confrontation  did  extend  to  the  di-  practice  of  the  present  Diyorce  Court, 
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§  641  a.  other  Methdda  to  enforce  Proof  of  Identity.  —  The  court 
will  employ  such  other  means  to  compel  submission  to  identifica- 
tion as  the  circumstances  of  a  case  render  available.  For  ex- 
ample, when,  after  the  time  for  appearance  had  expired,  the 
wife  asked  permission  to  appear,  the  court  granted  it  "  on  con- 
dition that  she  makes  an  appointment  with  the  petitioner's  so- 
licitor, a  reasonable  time  before  the  trial,  for  the  purpose  of  being 
confronted  With  the  witnesses."^  In  another  case,  where  the 
husband  had  in  recrimination'  charged  the  wife  with  adultery, 
and  it  was  necessary  for  his  witnesses  to  see  her  to  identify  her, 
yet  he  was  unable  to  learn  her  address,  she  was  ordered  to  give 
it  to  hiin  within  three  days,  or  attend  at  the  hearing.  "  I  will 
not,"  said  the  judge,  "  allow  a  wife  to  make  use  of  the  process  of 
this  court  and  at  the  same  time  to  be  refusing  her  address  to  her 
husband,  thereby  depriving  him  of  an  opportunity  of  establishing 
his  defence."  2  Again,  where,  in  another  English  case,  the 
queen's  proctor  intervened  and  charged  the  petitioning  husband 
with  adultery  in  bar,  and  notified  him  specifically  of  the  facts  to 
be  relied  on,  "  evidence,"  said  the  court,  "  is  now  given  that  a 
man  passing  under  the  name  of  the  petitioner  lived  in  the  house 
mentioned  in  the  que€!h's  proctor's  plea,  and  committed  adultery 
there  at  the  time  and  with  the  person  specified  in  the  plea ;  and 
that  the  same  man  afterwards  took  lodgings  at  Morton  Place, 
where  he  gave  a  card  on  which  were  the  names  '  Samuel  George 
Hulse,'  corresponding  with  the  names  of  the  petitioner.  The 
strong  inference  is  that  this  man  was  the  petitioner,  although  the 
proof  is  not  as  clear  as  would  be  required  if  this  were  a  ques- 
tion of  identity  arising  in  a  suit  between  husband  and  wife." 
It  is  perceived  that  the  husband,  if  he  was  not  the  adulterer, 
could  easily  have  shown  the  fact ;  and,  as  this  was  a  proceed- 
ing between  him  and  an  officer  intervening  for  the  public  good, 

gays :  "  The  court,  in  a  suit  for  dissolu-  on  the  authority  of  the  court  to  make  this 

tion,  has  no  power  to  order  that  the  re-  decree,  that  no  one  questioned  the  au- 

spmdenl  should  attend  to  be  confronted  thoritj,  and  the  proceedings  were  sua- 

with  the  witnesses  for  the  purpose  of  tained  on  appeal  by  the  Privy  Coundl. 

identification,  though  a/(7<T  in  other  suits."  Coote's  form,  copied  into   a  preceding 

Browne  Div.  Pract.  2d  ed.  214,  8.  p.  242.  note  to  this  section,  is  the  one  which  was 

But  what  to  my  mind  settles  the  question  used  in  this  case. 

is,  that  Curtis  v,  Curtis,  supra,  was  a  suit         ^  Hindmarsh  v,  Hindmarsh,  Law  Rep. 

for  diyorce  a  mensa  on  the  ground  of  1  P.  &  M.  24. 

adultery,  that  the  Arches  Court "  decreed         *  Lloyd  v.  Lloyd,  Law  Rep.  1  P.  ft  1£ 

a  decree  of  confrontation,"  that  the  regu-  222. 
ilarity  of  proceedings  objected  to  depended 
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and  he  presented  no  evidence  in  explanation,  his  petition  was 
dismissed.^ 

§  642.  ConfBBsloiui,  Ac.  —  (Parties  —  Third  Persons).  — We  have 
already  seen  what  are  the  rules  concerning  the  confessions  of  the 
party  .^  Those  of  the  partieeps  eriminisj  not  made  in  the  presence 
of  the  defendant  or  communicated  to  him,  are  inadmissible.^ 
So  the  acknowledgment  of  the  wife's  agent,  who  by  her  direction 
took  her  child  to  be  christened,  made  to  the  clergyman  at  the . 
christening,  that  it  was  not  the  husband's  but  another  person's,  is 
not  receivable :  the  agent  must  be  called.* 

Partioeps  Grimlnis  as  Witness.  —  The  particep%  criminis  may,  if 
willing  to  testify,  be  made  a  witness,  equally  where  the  adultery 
is  an  indictable  oiBFence  and  where  it  is  not.  ''  And  although  in 
practice  it  is  a  rare  circumstance  to  find  the  paramour  of  the  wife 
brought  forward  as  a  witness,  it  is  not  uncommon  for  the  female 
accomplice  to  be  produced,  when  the  wife  is  complainant  against 
her  husband's  adultery.  The  evidence  of  a  paramour,  however, 
must  be  corroborated ; "  *  it  is  always  to  be  listened  to  with  cau- 
tion.* In  New  York,  the  court  refused  to  grant  a  divorce  on  the 
unsupported  concurrent  testimony  of  two  prostitutes.^ 

I  Hulse  V,  Hnlse,  Law  Rep.  2  P.  &  M.  mous,  6  Rob.  N.  Y.  611 ;  Don  v.  Douglas, 

857,  35S,  2  Eng.  Rep.  149.  10  Scotch  Seas.  Cas.  2d  ser.  1040 ;  Brown 

3  Ante,  §  240-251.  v.  Brown,  6  Mass.  820 ;  Herrick  v.  Herrick, 

*  Burgess  v.  Burgess,  2  Hag.  Con.  228,  31  Mich.  298;  Banta  v.  Banta,  8  Edw. 

4Eng.  Ec.  527;  Harris  v,  Harris,  2  Hag.  Ch.  295;    Hedden  v.  Hedden,  6  C.  E. 

Ec.  376,  note,  4  Eng.  Ec.  160, 172 ;  Croft  Green,    61.     See   Mayo   v.    Mayo,   119 

V.  Croft,  8  Hag.  Ec.  810,  5  Eng.  Ec.  120,  Mass.  290. 

125;  Matchin  i^.  Matchin,  6  Barr,  882;         •  Astley  v.  Astley,  1  Hag.  Ec.  714, 

Lawson  v.  The  State,  20  Ala.  65.    See  8  Eng.  Ec.  808,  304,  806;   Moulton  v. 

Commonwealth  v.  Bowers,  121  Mass.  45.  Moulton,  18  Maine,  110 ;  Van  Epps  v. 

Where  the  defending  husband's  intent  to  Van  Epps,  6  Barb.  820 ;  Wood  v.  Wood, 

commit  adultery  was  fully  established,  2  Paige,  108, 112;  The  State  v,  Crowley, 

and  only  the  consent  of  a  female  on  18  Ala.  172 ;  Thompson  v,  Thompson,  10 

whose  chastity  he  had  made  attempts  Rich.  Eq.  416,  424 ;  Ciocd  i\  Ciocci,  26 

was  wanting,  her  subsequent  conduct  was  Eng.  L.  &  Eq.  604.  1  Spinks,  121 ;  Ginger 

deemed  stringent  evidence  of  her  having  v.  Ginger,  Law  Rep.  1  P.  &  M.  87;  Mayer 

yielded.    Soilleux  v.  Soilleuz,  1  Hag.  Con.  v.  Mayer,  6  C.  E.  Green,  246.    "  Lucy 

373,  4  Eng.  Ec.  484.  Peacock  [the  person  with  whom  the  adul- 

^  Faussett  v.  Paussett,  18  Jur.  688.  tery  was  alleged  to  have  been  committed) 

^  Best  V.  Best,  in  the  Arches  Court,  herself  must  be  considered  as  an  accom- 

1828,  Poynter  Mar.  &  Div.  198,  note ;  s.  o.  plice ;  and  all  the  legal  considerations 

in  Consist  Court,  1  Add.  Ec.  411,  2  Eng.  applicable  to  such  a  witness  must  apply 

Ec.  158,  170;  Simmons  v.  Simmons,  11  to  her."    Simmons  v.  Simmons,  1  Rob. 

Jur.  880,  5  Notes  Cas.  824,  1  Rob.  Ec.  Ec.  566,  571.    See  Pollock  v.  Pollock,  71 

566;  Emmons  v,  Emmons,  Walk.  Mich.  N.  Y.  187. 

582 ;  Van  Cort  v.  Van  Cort,  4  Edw.  Ch.         7  Tumey  v.  Tumey,  4  Edw.  Ch.  566. 

621 ;  Lewis  v.  Lewis,  9  Ind.  105 ;  Anony-  See  also  the  Scotch  case  of  Sim  v.  Miles, 
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§  643.  Husband  or  vriCft  of  Partioaps  Crimlnis.  —  Id  those  States 
where  adultery  is  not  indictable,  the  husband  or  wife  of  the  par- 
ticepa  criminis  may,  in  a  divorce  cause,  be  a  witness  to  it.  But 
Vice-Chancellor  McCoun,  who  ruled  this  point,  added^  that 
where  adultery  is  a  crime  the  consequence  is  otherwise.^  And 
plainly  so,  under  the  common-law  rules,  because  of  the  broader 
doctrine,  of  which  this  is  a  part,  that  a  married  party  cannot  be 
heard  in  court  accusing  the  other  of  crime.'  Perhaps  the  rule 
should  also  be,  that  such  party  shall  not  thus  publicly  accuse 
the  other  of  a  mere  infamous  breach  of  matrimonial  duty  and 
social  decorum  and  decency.  On  the  other  hand,  on  an  indict- 
ment of  a  man  for  adultery  in  New  Hampshire,  the  principal  wit- 
ness to  it  was  the  husband  of  the  woman ;  there  was  a  conyiction, 
and  the  court  sustained  it;  but  the  witness  testified  ^^ without 
objection,'*  and  this  question  was  not  discussed.'  And  by  force 
of  statutes,  in  various  States,  husband  and  wife  may  in  these 
causes  testify  to  each  other's  guilt*"^ 

12  Scotch  Seas.  Cas.  68S,    TaUns  into  responsible  counsel  call  the  guilty  third 

Custody.  —  A  practitioner  producing  a  person,  it  is  believed  that  most  judges 

witness  of  this  sort,  in  a  State  where  adul-  will  not  undertake  practically  to  exclude 

tery  is  indictable,  cannot  be  absolutely  the  evidence.    I  remember  a  case  wliich 

sure  that  the  court  will  not  order  him  occurred  many  years  ago  in  Massachn- 

into  custody,  or  in  some  form  direct  crim-  setts  while  I  was  in  practice.    I  called 

inal  proceedings  to  be  instituted  against  the  female  particeps  criminis,  read  to  her 

him.    In  one  of  the  early  Massachusetts  a  particular  allegation  of  adultery,  and 

cases,  where  an  alleged  partibeps  criminis  asked  her  to  say  if  she  knew  of  her  own 

was  produced  to  prove  the  offence,  the  knowledge  whether  or  not  the  charge 

court  said,  they  would  not  refuse  to  swear  was  true.    She  said  she  did  possess  such 

him;  but,  if  his  testimony  showed  him  knowledge,  and  it  was  true.   Not  a  further 

to  be  the  paramour,  they  should  recom>  quAtion  waa  put  to  her  either  by  the  op> 

mend  to  the  solicitor-general  to  lay  the  posing  connsel  or  by  the  very  able  judge 

case  before  the  grand-jury.    If  the  coun^  upon  the  bench.    On  this  and  other  erl- 

sel  should  omit  to  ask  the  witness  with  denoe  the  divorce  was  granted,  and  the 

whom  the  adultery  was  committed,  the  witness  went  home  undisturbed.   But  the 

court  would  put  the  inquiry.    Brown  v,  adultery  waa  committed  out  of  the  State» 

Brown,  supra.    See  Spencer  v.  The  State,  and  I  think  this  fact  appeared. 
81  Texas,  64.    A  case  analogous  to  this  is         ^  Van  Cort  v.  Van  Cort,  4  £dw.  Ch. 

Dunbar  v.  Dunbar,  Wright,  286.    I  have  621, 624.    And  see  The  State  v,  Bridg- 

seen  in  the  books  nothing  else  of  this  man,  49  Vt  202. 

practice.   Accomplices  in  criminal  causes         ^  1  Bishop  Crim.  Proced.  1 1151 ;  The 

testify  constantly  in  our  tribunals,  and  State  v.  Welch,  26  Maine,  80 ;  The  State 

the  judge  does  not  interfere.    It  may  be  v,  Gardner,  1  Root»  486;  Cotton  v.  The 

said  that  this  is  because  they  appear  un-  State,  62  Ala.  12 ;  Commonwealth  v.  Goi^ 

der  the  protection  of  a  public  officer,  don,  2  Brews.  569. 
But  it  is  believed  that  such  protection  is         *  The  State  o.  Marvin,  86  N.  H.  22. 
not  necessary  to  this  result.    The  court         *  The  State  v,  Bennett,  81  Iowa,  24; 

itself  takes  cognizanoe  of  the  courses  of  Morrill  v.  The  State,  5  Texas  Ap.  447. 
justice.    And  where  in  a  divorce  case 
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§  644.  Bvidenoa  of  Character.  —  It  has  been  held  in  Connecti- 
cut, by  a  majority  of  the  court,  that,  in  a  husband's  divorce  suit 
for  adultery,  the  wife  cannot  prove  her  good  character  in  re- 
buttal of  the  presumption  of  guilt  which  his  evidence  has  created. 
The  reason  assigned  was,  that  this  is  a  civil  suit,  and  this  sort 
of  evidence  is  limited  to  criminal  prosecutions.^  But  the  doc- 
trine better  sustained  in  reason  and  authority  is,  that  the  rules 
of  evidence  are  the  same  in  civil  as  in  criminal  causes,  when  the 
issuej  which  is  the  test,  is  the  same.^  And  elsewhere  it  is  held, 
for  example,  in  an  action  of  slander,  wherein  the  defendant 
pleads  the  truth  in  justification,  that  the  plaintiff,  in  reply  to  the 
defendant's  testimony,  may  introduce  proofs  of  his  good  charac- 
ter, ill  analogy  to  the  rule  prevailing  in  criminal  proceedings.^ 
Chancellor  Walworth  stated  the  doctrine,  applicable  equally  in 
civil  and  in  criminal  suits,  to  be,  ^^  that,  if  a  party  is  charged  with 
a  crime,  or  any  other  act  involving  moral  turpitude,  which  is 
endeavored  to  be  fastened  upon  him  by  circumstantial  evidence, 
or  by  the  testimony  of  witnesses  of  doubtful  credit,  he  may  intro- 
duce proof  of  his  former  good  character.*'  *  Therefore,  in  Mis- 
souri, evidence  of  general  good  character  has  been  adjudged 
competent  to  the  defendant  in  the  divorce  suit  for  adultery;' 
while,  on  the  other  hand,  in  perfect  accord  with  this  doctrine,  it 
has  in  New  Hampshire  been  held,  that  a  husband  proceeding 
against  his  wife  for  a  divorce  for  her  adultery,  cannot  be  per- 
mitted to  show  that  she  has  sustained  the  character  of  a  lewd  and 
unchaste  woman." 

§  645.  Farther  of  Character  —  (Complainanf a  —  In  Cruelty).  — 
Some  courts  appear  to  have  received  evidence  of  character,  in  di- 
vorce causes,  to  an  extent  not  permissible  in  any  other.  It  was, 
for  example,  said  in  Ohio,  that,  in  the  divorce  suit  for  adultery, 
the  complainant^ 8  general  reputation  for  chastity  is  always  in  issue ; 

^  Humphrey  v.  Humphrey,  7  Comi.  it  was  rejected.    ComwaU  v,  Richardson, 

116.  Ryan  &  Moody  N.  P.  305. 

*  See  1  Greeol.  Ev.  §  65;  Lord  Chan-  ^  Townsend  v.  Graves,  S  Paige,  458, 
cellor  Erskine,  in  Melville's  Case,  29  456;  1  Greenl.  £v.  5th  ed.  §  64,  56,  and 
Howell  St.  Tr.  549 ;  Vol.  I.  §  441 ;  ante,  notes.  For  an  exposition  of  the  doctrine 
§  263,  note,  271,278;  1  Bishop  Crim.  Pro-  in  criminal  causes,  see  1  Bishop  Crim. 
ced.  §  1046.  Proced.  §  1112-1119. 

*  Harding   v.   Brooks,  5   Rck.    244.         «  O'Bryan  v.  O'Bryan,  13  Misso.  16. 
Where  the  evidence  was  offered  before         •  Washburn  v,  Washburn,  5  N.  H. 
the  defendant  had  put  in  his  testimony,  196.    See  Miller  i'.  Miller,  5  C.  E.  Green, 

216;  Thomas  ».  Thomas,  51  HI  162. 
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but  not -particular  acts  not  pleaded  by  the  defendant,  and  not  the 
general  reputation  of  the  defendant.*  Yet,  as  the  law  is  generally 
held,  a  defendant  who  has  not  pleaded  in  recrimination  cannot 
rely  on  even  the  ill -conduct  of  the  plaintiff,  much  less  on  his  ill- 
character.^  In  a  leading  English  case,  which  was  a  wife's  suit 
for  the  husband's  cruelty.  Lord  Stowell  said :  "  The  libel  .  .  . 
proceeds  to  plead  the  character  of  the  parties,  that  he  is  a  person 
morose,  sullen,  tyrannical,  and  so  on ;  and  that  she  is  in  every 
respect  the  reverse,  a  woman  of  a  mild  and  tender  disposition. 
These  pictures  are  reversed,  as  is  the  usual  manner,  in  the  re- 
sponsive allegation.  It  is  usual  in  these  sorts  of  causes  to  admit 
articles  pleading  in  this  manner  the  characters  of  the  respective 
parties ;  it  is  usual,  I  say,  to  admit  such  articles,  but  I  have  not 
understood  that  it  is  usual  to  examine  upon  them,  or  at  least  to 
examine  upon  them  in  the  proportion  which  has  been  done  in  the 
present  cause.  And  I  think  that  I  feel  the  weight  of  some  rea- 
sons which  would  induce  me  very  much  to  question  the  propriety 
of  admitting  such  articles  at  all,  if  they  were  likely  in  other  cases 
to  lead  to  the  consequences  they  have  done  in  this ;  for  a  very 
great  part  of  this  voluminous  inquiry  has  turned,  not  upon  the 
matter  in  issue  in  the  present  cause,  but  upon  the  general  char- 
acter of  the  two  parties  ;  and  I  have  been  loudly  called  upon,  on 
both  sides,  to  determine  that  which  I  am  not  called  upon  either 
by  the  nature  of  the  authority  which  I  possess,  or  by  the  necessity 
of  the  present  case,  to  pronounce  the  result  of  that  evidence  upon 
general  character."  ^  And  the  later  forms  of  pleading  in  the  ec- 
clesiastical courts  appear  not  to  have  contained  this  allegation, 
in  suits  either  for  adultery  or  cruelty.*  But  when  cruelty  is  the 
offence  alleged,^  there  are  peculiar  considerations,  which  seem  not 
to  enter,  at  least  not  to  the  same  degree,  into  the  suit  for  other 
causes. 

§  646.  Precedents  ae  to  Conclnsloiia  of  Fact.  —  In  the  foregoing 
discussions,  some  attempt  has  among  other  things  been  made  to 
assist  the  reader  in  forming  conclusions  of  fact,  by  bringing  into 
one  view  the  principles  of  the  law  of  evidence,  and  their  applica- 
tion to  particular  cases.    Yet  the  chief  help,  on  this  question,  to 

>  Harper  v.  Harper,  Wright,  283.  <  It  is  so,  at  least,  with  the  forma 

2  Ante,  §  884  et  seq.  given  in  Coote  Ec.  Pract.  820,  86a 

*  Evans  v.  Evans,  1  Hag.  Con.  86, 40,         *  Fost,  §  668. 

41,  4  Eng.  Ec.  810,  812,  818.    And  seo 

Djsart  u.  Djsart,  1  Rob.  Sc.  106, 141. 
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be  derived  from  such  an  elucidation  is  rather  suggestive  and  prox- 
imate than  absolute.  In  most  of  our  States,  this  issue  is  for  a 
jury.  But  juries  cannot  make  up  verdicts  from  precedents.  And 
a  judge  will  and  should  pass  on  a  question  of  fact  substantiaUy  as 
he  believes  a  jury  would  do.* 

§  647.  Zhrldenoe  on  Indiotment  for  Adultery.  —  What  is  the 
proper  evidence  of  adultery  on  the  indictment  the  author  has  ex- 
plained elsewhere.^  And  from  those  other  elucidations  some  help 
may  be  derived  for  the  divorce  suit.  Yet  the  reader,  consulting 
them,  should  bear  in  mind  the  caution,  that,  in  some  respects,  as 
the  several  questions  are  liable  to  be  viewed  by  some  courts,  the 
evidence  will  dijBFer,  though  not  greatly.  No  special  explanations 
of  the  differences  are  here  required. 


.  1  Alexander  v.  Alexander,  2  Swab.  & 
T.  06,  101.  The  reader  may  consult, 
among  other  cases  to  which  he  is  re- 
ferred in  this  chapter,  the  foUowlng: 
Caton  V,  Caton,  13  Jur.  431;  Grant  v. 
Grant,  2  Curt.  £c.  16, 7  Eng.  £c.  8;  Rich- 
ardson V,  Richardson,  4  Port.  467 ;  Hart 
V,  Hart,  2  £dw.  Ch.  207,  but  query  whether 


this  was  decided  right  (see  ante,  §  628  and 
note) ;  Johnson  v,  Johnson,  4  Paige,  460; 
Bray  v.  Bray,  2  Halst.  Ch.  606,  628; 
Hamerton  v.  Hamerton,  2  Hag.  Ec.  8,  4 
Eng.  Ec.  13;  Harris  v.  Harris,  2  Hag.  Ec. 
376,  376,  4  Eng.  Ec.  160,160;  Mosser  v. 
Mosser,  20  Ala.  3ia 

s  Bishop  Stat.  Crimes,  §  667-600. 
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CHAPTER  XL. 

CBUBLTT.* 

§648.  Introdoctioii. 
648a-661.  The  Allegation. 
651a-655.  Combined  Allegation  and  Prooft. 
666-664.  TheEyidence. 

§  648.  How  Chapter  divided.  —  We  shall  consider,  I.  The  Al- 
legation ;  II.  The  Combined  Allegation  and  Proo& ;  III.  The 
Evidence. 

I.    The  Allegation* 

§  648  a.  PeoQliar  and  how.  —  In  the  entire  law,  throughout  all 
its  departments,  civil  and  criminal,  there  is  perhaps  no  instance 
wherein  that  on  which  a  demand  is  founded,  and  the  allegation 
of  it,  sustain  exactly  the  same  relation  to  each  other  as  do  the 
wrong  and  its  setting  out  in  the  divorce  suit  for  cruelty.  The 
wrong  is  unique.  It  is  not  an  act  or  class  of  acts  definable  by  a 
reference  to  their  nature,  their  form,  their  extent,  or  their  name. 
It  is  any  conduct  which  has  wrought  a  particular  result.  But  the 
result  —  the  test  whereby  to  determine  whether  it  is  cruelty  or  not 
—  is  not  a  tangible  substance ;  it  is  a  mental  condition,  created  in 
persons  other  than  the  one  accused.  It  is  '^  such  conduct  in  one  of 
the  married  parties  as,  to  the  reasonable  apprehension  of  the  other, 
or  in  fact,  renders  cohabitation  physically  unsafe,  to  a  degree  jus- 
tifying a  withdrawal  therefrom."^  This  conduct  may  consist, 
under  veiy  special  circumstances,  of  a  single  act.'  On  the  other 
hand,  with  no  one  act  pre-eminently  reprehensible,  it  may  consist 
of  the  entire  course  of  life.  The  case  oftenest  occurring  is  where 
the  entire  life  is  connected  with  and  gives  color  to  a  few  signifi- 
cant acts  and  words.  But  the  entire  life  cannot  be  written  down 
in  specific  averment.     How,  then,  shall  the  allegation  be  ? 

1  For  the  law  relating  to  this  ground        <  Vol.  I.  §  717. 
of  divorce,  see  Vol.  I.  §  714  et  seq.  •  Vol.  L  §  744,  746. 

558 


OHAP.  XL,]  OBTTBLTY.  §  649 

§  648  b.  On  what  Prlndiples.  —  Averments  of  fact  in  a  pleading 
should  be  as  specific  and  informing  to  the  other  party  as  the  cir- 
cumstances reasonably  permit.  Yet  where  a  required  fact  is  of  a 
sort  not  in  its  nature  susceptible  of  being  made  specific  by  any 
reasonable  amount  of  words,  a  mere  general  allegation  will  suffice. 
What  within  reasonable  limits  can  be  done  is  required,  no  more.* 
Applying  this  doctrine  to  the  question  in  hand,  — 

How,  in  Prlnoiple,  the  AUegatlon. — There  should,  in  principle, 
be  in  these  cases  a  general  allegation,  corresponding  to  the  fact 
to  be  proved,  of  conduct  and  manner  of  life  of  the  defendant 
from  which  apprehension  of  physical  danger  to  the  complainant, 
should  the  cohabitation  continue,  may  be  inferred.  Added  to 
this,  should  be  pai'ticular  averments  of  the  special  acts  of  violence, 
threats,  or  other  definable  conduct,  which  will  be  distinctly  relied 
on  at  the  hearing.  And  in  some  way,  but  not  necessarily  by  di- 
rect words,  the  danger  from  future  cohabitation  should  appear. 
If,  for  example,  bodily  suffering  was  set  out  as  actually  inflicted, 
the  danger  would  be  apparent ;  and  so  it  would  be  from  various 
other  forms  of  averment  where  danger  was  not  directly  stated. 
Again,  — 

Statutory  Terms.  —  Where  the  offence  is  created  by  a  statute, 
the  statutory  terms  should  be  sufficiently  conformed  to  in  the  al- 
legation.^ 

§  649.  Compared  with  Boclasiastioal  Ubel.  — We  have  seen  why, 
in  general,  the  ecclesietstical  forms  of  the  libel  should  not  be  fol- 
lowed in  our  pi-actice.'  But  the  objection  is  greatly  modified,  if 
not  altogether  removed,  in  the  libel  for  cruelty.  To  set  out,  as 
the  ecclesiastical  libel  did,  in  a  certain  sense  the  evidence,  would 
under  our  practice  be  absurd  in  a  case  of  adultery ;  but,  in  cru- 
elty, where  the  legal  fact  to  be  ascertained  is  the  danger  from  a 
continuance  of  the  cohabitation,  and  what  are  termed  the  acts  of 
cruelty  are  the  evidence  of  this  danger,  and  these  acts  —  this  evi- 
dence —  must  be  averred,  our  required'  forms  and  the  ecclesias- 
tical would  seem  to  be,  in  substance,  the  same.  Such  is  the 
general  fact.  Yet  there  may  be  exceptional  cases  in  which  the 
proof  of  the  acts  of  cruelty  must  be  by  circumstantial  evidence, 

1  1  Bishop  Crim.  Froced.  §  S26, 404,  Philad.  11,  referring  to  Gordon  v.  Qor- 

497,  626,  62S,  631.  don,  12  Wright,  Pa.  226,  and  Jones  v. 

>  Ante,  §  829 ;  Home  v.  Home,  1  Tenn.  Jones,  16  Smith,  Pa.  494. 
Ch.  269;  Pennington  o.  Pennington,  10         s  Ante^  §  221,  323,  324. 
Philad.   22;   Schlicter   v.    Schlicter,  10 
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when  therefore  the  ecclesiastical  practice  requires  something  more 
of  allegation  than  ours ;  but  this  is  not  the  way  in  which  a  case 
of  cruelty  commonly  presents  itself.  Still  the  general  conformity, 
in  the  cruelty  suit,  of  our  allegation  to  the  ecclesiastical,  does 
not  extend  to  the  entire  libel,  but  it  ends  where  the  reason  for  it 
does. 

§650.  EcclesiaBtioal  AUegation. —  The  following  are  forms  of 
alleging  cruelty,  extracted  from  a  precedent  of  a  libel  given  in  a 
book  of  Ecclesiastical  Practice.  After  setting  forth  an  adulterous 
connection  entered  into  by  the  defendant  with  a  woman  named, 
it  proceeds :  — 

Ninth,  That  from  the  time  the  said  H.  foimed  the  guilty  connection  before 
pleaded,  to  wit,  the  month  of  February,  1844,  and  until  his  said  wife  sepa- 
rated herself  from  him  as  hereinafter  pleaded,  he  constantly  treated  her  with 
the  greatest  violence  and  contumely;  that  he  habitually  called  her  an  old 
bitch,  a  bloody  or  blasted  old  bitch,  an  old  bawd,  and  the  like  opprobrious 
names,  without  the  slightest  provocation  on  her  part;  that  he  used  to  destroy 
the  furniture  of  the  house,  break  the  windows,  and  do  other  acts  of  a  nature 
to  alarm  or  terrify  his  said  wife;  and  the  party  proponent  doth  expressly 
allege  and  propound,  that,  in  consequence  of  such  the  ill-treatment  of  the  said 
H.,  the  health  of  the  said  Sophia  became  and  still  continues  to  be  greatly 
impaired. 

Tenth,  That  on  the  evening  of  the  21st  day  of  December,  1844,  the  said 
H.,  without  any  provocation  on  the  part  of  his  said  wife,  struck  her  as  she  was 
sitting  on  a  couch  in  the  drawing-room  of  their  said  house  at  Lewisham,  so 
violent  a  blow  on  the  eye  with  the  back  of  his  hand,  upon  which  he  wore  a 
ring,  that  her  eye  was  nearly  closed,  and  became  and  remained  black  for  many 
days  afterwards  [and  was  seen  in  that  state  by  different  persons*];  that  the 
said  H.  then  spat  in  the  face  of  his  said  wife,  and  also  threw  a  tumbler  full  of 
hot  elder  wine  over  her,  and  told  her  that  thenceforward  he  should  take  his 
meals  in  a  separate  room,  which  he  accordingly  did  for  a  long  time  after. 

Eleventh,  That  on  the  evening  of  the  tenth  day  of  September  last,  the  said 
H.,  after  applying  many  abusive  epithets  to  his  said  wife,  urged  her  to  allow 
him  a  further  sum  of  £200  per  annum  (she  having,  at  the  time  and  in  con- 
templation of  the  said  marriage,  as  the  party  proponent  expressly  alleges  and 
propounds,  settled  upon  him  the  yearly  sum  of  £100),  and  upon  her  refusing 
so  to  do,  rushed  towards  her  in  an  infuriated  state,  and  pressing  one  of  his 
clenched  fists  hard  upon  her  forehead,  and  shaking  the  other  close  to  her  face, 
roared  out,  **  Damn  you,  you  bloody  old  bitch,  it  is  fortunate  for  you  that  I  am 
not  drunk  to-day,"  or  to  that  effect;  and  then  said,  seizing  her  by  the  arm  and 
thigh,  **  Shall  I  throw  you  out  of  the  window,  you  bitch  ?  " — adding,  "  No,  I 
will  not,  to-day;  but  the  next  time  I  come  home  in  such  a  temper,  especially 
if  I  have  had  any  gin,  I  will  not  answer  for  the  consequence; "  that  the  said 

I  See  the  next  note. 
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H.  then  left  the  hoa8e,^and  did  not  retnm  that  night;  that  the  said  Sophia 
also  the  next  morning  left  the  said  house,  and  has  ever  since  lived  separate 
and  apart  from  her  said  husband,  [bat  that  previous  to  her  so  leaving  the  said 

house  she  showed  to ,  her  servant,  the  marks  on  her  arm  produced  and 

left  by  the  violence  of  the  said  H.].^ 

§  650  a.  Allegation  in  Bngliah  Divorce  Court.  —  The  rules  of  the 
English  Divorce  Court  have  not  provided  a  form  specially  for 
cruelty.  The  following  is  the  allegation  of  the  offence  given  in 
a  current  book  of  practice :  — 

3.  That  on  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and             ,  and  on  other  occasions,  the  said  John  Jones  did,  at 

,  make  an  assault  upon  and  beat  the  petitioner: 

4.  That  shortly  after  their  said  marriage  the  said  John  Jones  commenced 
and  has  to  the  .present  time  continued  treating  your  petitioner  with  great  un- 
kindness  and  cruelty,  that  he  frequently  endeavored  to  extort  and  did  extort 
large  sums  of  money  from  your  petitioner  by  violence  and  threats  of  violence, 
that  he  frequently  in  violent  and  offensive  language  abused  your  petitioner, 
violently  assaulted  her,  and  on  one  occasion,  in  the  month  of  January,  1858, 
struck  your  petitioner  on  the  forehead,  and  that  by  reason  of  the  said  contin- 
ued ill-treatment  on  the  part  of  her  said  husband,  your  petitioner's  health  has 
been  greatly  impaired : 

5.  That  by  reason  of  her  husband's  ill-treatment  and  threats,  your  peti- 
tioner has  on  divers  occasions  been  compelled  to  leave  her  house  and  seek  the 
protection  of  her  friends,  but  has  been  induced  to  return  to  cohabitation  with 
her  said  husband,  by  his  solemn  promise  that  he  would  treat  her  kindly  for 
the  future;  that,  in  consequence  of  her  said  husband  violating  his  promises, 
and  continuing  to  treat  your  petitioner  with  said  unkindness  and  cruelty,  your 
petitioner  was  compelled  to  seek  the  protection  of  the  law  ;  that  accordingly, 
on  the  10th  day  of  April,  instant,  your  petitioner's  said  husband  was  by  war- 
rant brought  before  ,  one  of  the  magistrates  sitting  at  the  ,  and 
was  by  the  said  magistrate  bound  over  to  keep  the  peace  towards  your  peti- 
tioner for  three  months ;  that  your  petitioner  nevertheless  has  been  too  much 
alarmed  to  return,  and  has  not  returned  to  cohabit  with  her  said  husband.' 

§  651.  General  and  8|)eoific.  —  Within  the  principles  already 
stated,^   general   allegations  of   cruelty,  though  admissible,^  or 

^  Coote  Ec.  Pract.  354-866.    The  alle-  lege  a  fact  or  facts  whereon  alone,  if 

gallon  of  showing  the  marks  to  the  ser-  proVed,  the  court  would  found  a  sen- 

vant,  and  the  other  allegation  put  by  tence.    Allegations  short  of  this  are  per- 

me  in  brackets,  are  important  in  the  ec*  missible  as  showing  the  habits  and  animus 

clesiastical  practice,  but  quite  improper  of  the  accused  party.    Leete  i;.  Jjeete, 

in  ours.    These  are  good  illustrations  of  2  Swab.  &  T.  698. 
the  distinction  between  the  differing  sys-         *  Ante,  §  648  b. 
tems..  *  Post,  §  662 ;  Saunders  v.  Saunders, 

<  Browne  Div.  Pract.  4th  ed.  698.    It  is  1  Bob.  £c.  640,  666. 
not  necessary  for  every  paragraph  to  al- 
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allegations  employing  simply  the  words  of  the  statute,  will  not 
alone  suffice.  The  facts  must,  with  greater  or  less  minuteness, 
be  set  out.*  They,  while  evidence  in  the  sense  already  ex- 
plained,^ constitute  also  the  basis  of  law  on  which  the  court  pro- 
ceeds to  the  conclusion  ;  and,  where  the  tiial  is  by  jury,  the  court 
decides  on  the  sufficiency  of  the  facts  alleged,  and  the  jury  deter- 
mines whether  or  not  they  transpired.*  Such  is  the  requirement 
in  most  of  our  States ;  but,  in  Vermont,  it  seems,  less  particu- 
larity will  suffice.^  In  Alabama  it  has  been  laid  down,  that  the 
bill  need  not  set  forth  specifically  every  act  of  cruelty  relied  on ; 
one  or  two  should  be  given,  and  the  rest  may  be  proved  under 
the  general  chc^rge.^  And  where  a  wife's  averment  was,  that  the 
husband,  ^^soon  after  their  marriage,  commenced  treating  her, 
and  did  treat  her,  with  cruelty  and  inhumanity  ;  that  on  various 
occasions  he  has  inflicted  blows  upon  her  in  anger,  and  with 
much  violence,  thereby  endangering  her  health  and  life  ;  that  he 
has  refused  to  supply  her  with  the  necessaries  and  comforts  of 
life,  when  it  was  in  his  power  to  supply  her  with  them  ;  that  he 
still  persists  in  this  course  of  treatment  towards  her ;  and  that 
she  cannot,  with  any  degree  of  comfort  or  safety,  continue  longer 
to  live  with  him,"  the  court  of  this  State  held  it  to  be  sufficiently 
definite  and  certain.^  It  also  held,  that,  where  the  bill  is  in  gen- 
eral terms,  not  descending  to  particulars,  the  defect  can  be  taken 
advantage  of  only  on  special  demurrerj  Probably  a  rule  so  nar- 
row as  to  the  method  of  taking  advantage  of  the  objection  does 
not  prevail  in  all  the  other  States.^  Of  course,  particulars,  where 
the  pleading  is  not  adequately  minute,  may  everywhere  be  called 
for.*  In  New  Hampshire,  the  acts  of  cruelty  must  be  specified 
with  reasonable  certainty  as  to  time,  place,  and  circumstances.*^ 

1  Harrison   u.   Harrison,  7  Ire.  484 ;         *  Sanders  ».  Sanders,  25  Vt  713. 
Lewis  V.  Lewis,  5  Misso.  278 ;  HiU  v.  Hill,         «  Reese  v,  Reese,  23  Ala.  785.    See 

10  Ala.  627 ;  Wright  v,  Wright,  3  Texas,  post,  §  668. 

168;  Byrne  w.  Byrne,  3  Texas,  ,336;  Wil-         •  Smedley  v,   Smedley,  30  Ala.  714. 

son  V.  Wilson,  2  Dev.  &  Bat.  377 ;  Conn  See  also  Hughes  t7.  Hughes,  19  Ala.  907. 
V.  Conn,  Wright,  663;  Nogees  t;.  Nogees.         7  Hill  v.  Hill,  10  Ala.  627.    And  see 

7  Texas,  638 ;  Hare  v.  Hare,  10  Texas,  Lewis  t;.  Lewis,  supra ;  Breinig  v.  Breinig, 

865 ;  Brown  v.  Brown,  2  R.  L  881 ;  Fel-  2  Casey,  Pa.  161,  and  Butler  p.  BuUer,  1 

lows  V,  Fellows,  8  N.  H.  160;  Ward  v.  Parsons,  329,  as  to  which,  see  ante,  §  606, 

Ward,  1  Tenn.  Ch.  262;  Home  v.  Home,  607;  Steele  t;.  Steele,  1  DaU.  409. 
1  Tenn.  Ch.  259.  8  And  see  Wilson  v.  Wilson,  supra. 

3  Ante,  §649.  •  Ante,   §  267  a;  Leete  v.  Leete,  S 

*  Harrison  v,  Harrison,  supra ;  Wright  Swab.  &  T.  668. 
r.  Wright,  supra ;  Byrne  v.  Byrne,  supra.         i*  Smith  v.  Smith,  48  N.  H.  234. 
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Therefore  it  was  held  inadequate  to  charge,  in  general  terms, 
that  the  libellee,  from,  &c.,  to  the  filing  of  the  libel,  has  so  treated 
and  still  does  so  treat  the  libellant  as  seriously  to  injure  her 
health.  The  libel  should  proceed  to  specify  particular  acts. 
"  We  do  not  mean,*'  said  Sargent,  J.,  "  that  no  evidence  will  be 
received  of  any  fact  or  circumstance  not  set  forth  in  the  libel, 
but  that  the  material  facts  upon  which  the  libellant  relies  must 
be  substantially  set  foi*th  therein."  ^ 

II.    2%e  Combined  Attegation  and  Proofs. 

§  651  a.  Should  correspond.  —  The  practitioner  should  exercise 
special  care  to  adapt  his  allegation,  not  only  to  the  requirements 
of  the  law  in  general,  but  equally  so  to  the  aetual  proofs  to  be 
tendered  in  the  individual  case.  To  illustrate :  a  wife's  petition 
in  the  English  Divorce  Court  charged,  in  its  fourth  paragraph, 
^^  that,  on  divers  occasions,  during  the  said  seven  weeks  of  their 
cohabitation,  the  said  Charles  Squires,  by  neglecting  her,  by  vio- 
lently pushing  her,  by  striking  her  with  his  fist,  by  depriving  her 
of  food,  and  otherwise,  treated  your  petitioner  with  great  cruelty." 
It  was  undefended ;  and,  at  the  hearing,  counsel  for  the  petitioner 
undertook  to  introduce  evidence,  that,  among  the  rest,  the  re- 
spondent had  infected  the  petitioner  with  venereal  disease.^  He 
insisted  that,  though  this  was  not  specified,  it  was  admissible  un- 
der the  general  charge.  ^^  If,"  he  continued,  '^the  respondent  had 
appeared,  and  asked  for  particulars  of  that  charge,  they  would 
have  been  ordered,  and  then  evidence  of  this  act  of  cruelty  would 
not  have  been  admitted  unless  it  had  been  specified  in  the  partic- 
ulars ;  but,  no  particulars  having  been  asked  for,  the  court  ought 
not  to  exclude  the  evidence.  The  object  of  inserting  a  general 
charge  is  to  enable  the  party  to  give  evidence  of  acts  not  specified 
in  the  petition."  To  this,  the  court.  Sir  J.  P.  Wilde,  replied: 
^^  I  quite  agree  that  words  such  as  these  are  inserted  in  petitions 
for  the  purpose  of  allowing  a  certain  fiexibility  in  the  admission 
of  evidence  as  to  small  details  which  cannot  be  expected  to  be 
found  in  the  petition,  and  cannot  reasonably  be  supposed  to  have 
been  present  to  the  mind  of  the  person  who  drew  the  petition  at 

1  K.  r.   K.  43  N.  H.  164,  105.    Tho         >  Canfield  v.  Canfield,  34  Mich.  610. 
form  in  Walton  v.  Walton,  32  Barb.  203, 
was  adjudged  sufficient. 
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the  time  when  it  was  prepared.  But  this  is  a  plain  and  dbtinct 
act  of  cruelty,  which  must  hare  been  known  to  the  petitioner 
when  the  petition  was  drawn.  If  this  was  admissible,  any  evi- 
dence  would  be  admissible  under  a  general  charge.  I  reject  the 
evidence."  ^  There  is  a  Massachusetts  case  which  illustrates, 
even  more  distinctly,  the  necessity  for  this  sort  of  care.  It  was 
a  wife's  libel,  and  it  simply  alleged,  that  the  husband  had  ^^  been 
guilty  of  extreme  cruelty  towards  her,  and  particularly  on  the 
twenty-third  day  of  September  last  inflicted  upon  her  person 
blows,  and  then  and  there  did  divers  other  acts  of  extreme  cruelty, 
to  her  great  injury."  As  to  the  meaning  of  this  allegation,  Chap- 
maD,  C.  J.  said :  ^^  In  the  ordinary  language  of  pleading,  this 
amounts  to  a  specification  of  the  infliction  of  blows,  on  a  single 
occasion,  under  such  circumstances  and  in  such  a  manner  as  to 
constitute  extreme  cruelty."  Consequently  when  the  counsel 
for  the  libellant  undertook  to  offer  evidence  of  other  acts  of  the 
like  sort,  he  was  forbidden,  and  in  various  other  respects  he  was 
crippled  in  the  introduction  of  the  evidence  which  evidently  he 
intended.  The  learned  chief  justice  added :  ^*  The  parties  went 
to  trial  before  the  jury  upon  this  allegation  and  its  denial ;  and 
the  libellant  was  permitted  to  offer  evidence  of  the  infliction  of 
blows  on  a  single  day,  and  of  all  the  circumstances  that  occurred 
on  that  day,  relating  as  well  to  the  temper,  language,  and  man- 
ner of  the  libellee,  as  to  the  infliction  of  the  blows.  But  evidence 
of  previous  similar,  independent  instances  of  ill  treatment  and 
misconduct  on  other  occasions  was  properly  excluded  as  an  inde- 
pendent ground  of  divorce,  because  it  was  not  pertinent  to  the 
issue  which  the  libellant  had  chosen  to  offer  by  her  allegations.' 
The  cause  could  not  be  tried  upon  allegations  not  made.  It 
would  not  be  in  conformity  with  the  rules  of  pleading,  nor  just 
to  the  libellee,  who  was  entitled  to  have  the  matters  relied  upon 
set  forth,  at  least  by  some  general  allegations,  so  that  he  could  be 
prepared  to  meet  them.  If  the  allegations  had  been  general,  he 
might  have  moved  for  specifications,  if  necessary;  but  as  the 
allegations  were  limited  to  a  single  specified  act,  he  needed  no 
further  specifications,  and  was  bound  to  meet  merely  that  charge. 
.  .  .  The  instructions  to  the  jury  were  right.  Tlie  question  be- 
fore them  was,  whether  the  libellee  had  inflicted  blows  upon  the 

1  Sqnires  v.  Squires,  3  Swab.  &  T.  641,         *  Jewell  v.  Jewell,  2  Swab.  &  T.  673. 
642.  And  see  Bennett  v.  Bennett,  24  Mich.  482. 
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libellant,  on  a  siDgle  occasion,  which  were  such  as  to  constitute 
extreme  cruelty.  The  instruction  that  there  must  be  personal 
violence,  intentionally  inflicted,  and  that  it  must  be  of  such  a 
character  as  to  endanger  the  life,  limb,  or  health,  or  as  to  create 
a  reasonable  apprehension  of  such  danger,  was  correct.  The  jury 
have  found  that  there  was  no  such  violence."  ^  If  the  reader  will 
compare  the  instructions  thus  given  and  held  to  be  right,  upon 
the  libel  as  drawn,  —  instructions  which  the  form  of  the  allega- 
tions, not  the  law,  required,  —  with  what  would  have  been  given 
by  the  same  court,  had  the  averments  been  differently  framed,  as 
shown  in  our  first  volume,'  he  will  see  how  immense  was  the  par- 
ty's loss  through  the  omission  of  the  draughtsmen  of  the  libel  to 
do  a  little  easy  writing. 

§  652.  General  AUegatiomi.  —  Within  principles  already  ex- 
plained, the  libel  should  contain,  besides  the  specific  allegations, 
proper  general  ones  ; '  for  general  conduct,  temper,  and  the  like 
are  not  only  admissible  but  important  in  evidence.^  Now,  a  gene- 
ral allegation,  equally  with  a  specific,  should  correspond  with 
the  facts  to  be  proved  under  it.^  One  form  of  general  allegation 
is  to  charge  a  — 

Habit  of  Crnelty.  —  "A  habit,"  said  Dr.  Lushington,  "  may  be 
pleaded,  not  in  cases  of  adultery^  only,  but  also  in  the  case  of 
cruelty."  And  he  added :  **  If  you  do  not  plead  it  generally,  the 
party  is  deprived  of  the  benefit  of  showing,  that,  for  many  years, 
the  course  of  conduct  has  been  such  as  to  lay  a  foundation  for 
more  specific  acts."  ^    Still,  — 

§  653.  Bvidence  ontaide  of  AUegation.  —  While  thus  it  is  plain 
that  there  may  be  evidence  on  the  general  allegation  outside  of 
the  specific,  it  is  not  quite  clear,  on  the  authorities,  to  what  ex- 
tent such  general  evidence  is  permissible  where  only  specific  acts 
are  averred.  We  have  seen  how  the  question  stands  in  princi- 
ple.^ And  in  most  of  the  cases  wherein  this  question  has  arisen, 
there  has  been  some  sort  of  averment  of  general  ill  conduct.^  If 
the  averments  are  sufficient,  both  of  general  ill  behavior  and  of 

1  Ford  V.  Ford,  104  Mass.  106, 205, 206.  <  Ante,  §  608,  611. 

s  Vol.  I.  §  729,  780, 788  6.  7  Wallscourt  v.  Wallsconrt,  11  Jnr. 

>  Ante,  §  648  6, 661 ;  Saunders  v.  Sann-    184. 

ders,  1  Bob.  £c.  649.  «  Ante,  §  648  6. 

«  See  post,  §  667,  668.  *  And  see  ante,  §  661,  651  a. 

*  And  see  Miller  o.  Miller,  48  Iowa,  * 

326. 
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specifio  acts  of  cruelty,  and  the  latter  are  shown,  beyond  doubt 
the  evidence  of  the  former  may  take  a  wide  range,  for  the  pur- 
pose of  giving  color  to  the  latter.  But  without  the  specific 
matter,  and  in  the  absence  of  special  forms  of  the  general,  no 
considerate  judge  would  sufPer  himself  to  listen  to  vague  state- 
ments of  mere  deportment  and  bearing.  In  a  Missouri  case,  it 
was  well  observed,  ^^  that,  in  cases  of  such  kind,  the  attention 
cannot  be  confined  to  the  particular  act  or  acts  alleged  as  a  ground 
for  a  divorce,  but  the  inquiry  must  necessarily  involve  the  con- 
duct of  the  parties  to  each  other  for  the  period  during  which  it  is 
alleged  that  the  misconduct  took  place.  It  is  not  like  the  case  of 
a  bill  for  divorce  for  adultery  or  any  other  specific  act,  on  the 
proof  of  which  the  complainant  by  law  becomes  entitled  to  a  di- 
vorce, but  the  cruelty  in  most  cases  which  gives  cause  for  a 
divorce  must  be  evidenced  rather  by  general  conduct  than  by 
particular  acts.  The  act  or  acts  alleged  may  be  proved,  but  a 
divorce  would  not  follow  as  a  matter  of  course.*'  Yet,  to  prevent 
misapprehension,  the  learned  judge  adds,  further  on :  ^*  We  do 
not  maintain,  that  a  single  act  of  cruelty  may  not  be  evidence  of 
so  depraved  a  heart,  and  be  accompanied  with  such  circumstan- 
ces, as  would  authorize  a  divorce ;  but  we  speak  generally  of 
cases  for  divorce  on  the  ground  of  cruelty."  ^ 

§  654.  Time  and  Place  —  (AUegation  and  Proof).  —  The  pleader 
will,  at  least  from  practical  considerations,  state  as  accurately  as 
possible  the  times  and  places  at  which  the  cruelty  was  inflicted.^ 
But,  if  the  evidence  departs  herein  from  the  allegation,  the  yari- 
ance  would  not,  under  all  circumstances,  be  fataL  On  this  ques- 
tion, the  reader  may  consult  the  title  Adultery.^  In  a  case 
before  the  English  Divorce  Court,  the  petition  chai*ged  the  cru- 
elty to  have  been  committed  ^^  in  and  during  the  months  of  April 
and  May,  1861,"  and  that  proved  was  in  June  and  July  of  the 
same  year.  The  judge  ordinary,  there  being  no  discussion  as  to 
whether  the  evidence  would  suffice  without  an  amendment,  al- 
lowed the  petition  to  be  amended  to  meet  it,  observing :  '^  When 
a  cause  is  tried  by  a  jury,  I  have  the  same  power  of  amend- 
ment as  a  judge  of  a  court  of  common  law  has  when  sitting 

1  Scott,  J.,  in  Doyle  v.  Doyle,  26  Misso.         >  Ante,  §  661. 
546,  646, 547.    And  see  Briggs  i^.  Briggs,         <  Ante,  §  608, 609. 
20  Mich.  34;  post,  §  656-658. 
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« 

at  niH  priu9.    I  think  that  such  a  variance  in  time  may  be 
amended."  ^ 

§  655.  In  Defence.  —  That  recrimination  and  other  like ,  de- 
fences must  be  set  up  by  the  defendant,  and  how,  we  have 
already  seen.'  A  justification  growing  out  of  the  plain tifiTs  mis- 
conduct '  must  be  alleged  and  proved,  it  will  not  be  presumed.^ 

III.    The  Evidence. 

§  656.  Already.  —  In  the  last  sub-title,  we  saw  various  doc- 
trines relating  to  the  evidence.  And,  in  a  certain  sense,  almost 
the  whole  law  of  cruelty,  as  explained  in  the  first  volume,  belongs 
to  the  department  of  evidence ;  namely,  to  the  question  whether 
or  not  certain  conduct,  and  what  conduct,  presumptively  renders 
future  cohabitation  physically  unsafe.  Now,  to  proceed  with  dis- 
cussions begun  in  the  last  sub-title,'^  — 

§  657.  Prove  how  mnoh —  (Outside  Speoiflo  AUegations).  —  The 
complaining  party  must  establish  in  evidence  so  much  of  the 
alleged  cruelty  as  constitutes  ground  of  divorce  ;  but  he  need  not 
do  more.^  Where,  in  New  York,  the  statute,  affirming  the  com- 
mon-law rule,  requires  the  specific  acts  of  violence  to  be  set  out, 
such  averred  acts  are  held  to  present  the  issue  whereto  the  proofs 
must  be  directed  ;  but,  under  the  general  allegation,  already 
explained,'  the  court  will  look  into  the  general  conduct  of  the 
defendant  toward  the  plaintiff,  to  understand  more  fully  the  cir- 
cumstances complained  of,  and  how  the  parties  lived  together.^ 
Yet  in  a  New  Jersey  case  the  chancellor  observed :  "  The  evi- 
dence should  have  been  confined  to  the  specific  charges  in  the 
bill,  whereas  it  has  in  reality  been  little  short  of  a  history  of  all 
the  family  quarrels  for  the  last  twenty  years,  a  recital  at  all  times 
disgusting  and  painful,  and  never  to  be  resorted  to  but  from  the 
strongest  necessity."  ®    Further  as  to  which,  — 

^  Bunyard  v,  Bunyard,  32  Law  J.  k.  8.         *  Ante,  §  663. 
Mat.  176.  *  Lockwood  v.  Lockwood,  2  Cnrt.  Ec. 

3  Ante,  §  833  et  seq.  2Sl,  7  £ng.  Ec.  114 ;  Cole  v.  Cole,  23 

s  Vol.  I.  §  764-768.  Iowa,  433 ;  ante,  §  612. 

«  Rmnball  v.  Rumball,  Pojnter  Mar.         ?  Ante,  §  648  ft,  652,  653. 
&  Div.  237,  note ;  Lockwood  v.  Lockwood,         ^  Whispell  v.  Whispell.  4  Barb.  217. 
2  Curt.  Ec.  281,  7  Eng.  Ec.  114 ;  Shaw  v.         *  Graecen  v.  Graecen,  1  Green  Ch.  459, 

Shaw,  2  Swab.  &  T.  515.    And  see  Wil-  460.    Contra,  Reese  i^.  Reese,  23  Ala.  785. 
liams  V,  Willuuns,  Law  Rep.  1  P.  &  M. 
178. 
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§  658.  Continued.  —  The  Alabama  coort  arrived  at  what  seems 
to  be  a  just  conclasion,  as  follows  :  that  specific  acts  of  cruelty, 
not  specifically  alleged,  cannot  constitute  the  foundation  for  a  de- 
cree of  divorce  ;  yet,  that  such  acts  may  be  received  as  explan- 
atory of  those  averred,  and  as  giving  weight  to  them.  The  acts 
specifically  set  out  must  be  proved  in  substance  as  stated  in  the 
pleadings,  but  they  need  not  be  exactly  in  respect  of  all  their  non- 
essential circumstances.^  Said  Goldthwaite,  J. :  ^^  The  strictest 
application  of  the  rule  does  not  require  that  more  than  the  sub- 
stance of  the  issue  should  be  proved ;  and,  if  the  specification  was 
that  the  defendant  beat  the  complainant  severely  with  a  stick, 
while  the  evidence  showed  that  it  was  done  with  a  whip,  the  vari- 
ance would  be  altogether  immaterial.  So,  if  the  charge  was,  that 
the  violence  was  inflicted  in  different  modes,  only  one  of  which  was 
established,  it  would  be  enough ;  for  the  substance  of  the  charge 
is,  that  the  particular  violence  offered  amounted  to  cruelty,  and 
the  charge  is  supported  by  showing  any  violence  of  a  like  kind, 
which  could  be  regarded  as  cruel  within  the  meaning  of  the 
statute."^  That  the  general  demeanor  of  the  parties  to  each 
other,  in  distinction  from  specific  acts,  is  always  pertinent  in  these 
cases,  we  have  already  seen.^ 

§  659.  Marks  of  Violenoe  and  DeolarationB  —  (Res  Qostce).  — 
Marks  of  recent  violence  upon  the  complaining  wife,  and  her 
declarations  in  connection  with  ill  treatment  from  the  husband, 
receivable  as  of  the  re8  gestce^^  are  evidence  of  greater  importance 
in  these  cases  when  the  parties  are  not  permitted  to  testify  as 
witnesses  than  when  they  are.  Some  propositions  sustained  by 
the  adjudications  are  the  following.  Where  the  fact  is  simply, 
and  no  more,  that  such  marks  are  found  upon  the  wife,  the  hus- 
band is  not  as  of  course  presumed  to  have  caused  them.^  But  if 
she  makes  complaint  of  the  injury,  recenti  facto^  it,  with  the 

^  See,  for  the  rule  in  other  cases  than  1  Bishop  Crim.  Proced.  §  lOSS-1087, 1111, 

divorce,  1  Bishop  Crim.  Proced.  §  488  a-  1125 ;  2  lb.  §  025-027,  683. 

488  e.  *  Dysart  v.  Dysart,  1  Bob.  £c  106,  lia 

a  David  v.  David,  27  Ala.  222,  224.  «  "  Wherever  the  bodily  cr  mental  fitir 

And  see  Cole  v.  Cole,  28  Iowa,  433.    See  tn<?t  of  an  individual  are  material  to  be 

also,  as  to  a  point  of  practice,  Breinig  v.  proved,  the  usual  expressions  of   such 

Breinig,  2  Casey,  Pa.  161.  feelings,  made  at  the  time  in  question,  are 

"  Vol.  1.  §  727 ;  ante,  §  660,  661,  657.  original  evidence."    1  Greenl.  £v.  §  102; 

«  For  the  doctrine  of  the  r«s  geMla  as  The  State  v.  Howard,  32  Vt.  380.    Within 

held  and  applied  in  analogous  cases,  see  this  rule  are  complaints  made,  immedi- 
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marks,  may  be  shown ;  because,  from  the  nature  of  these  trans- 
actions, unless  such  evidence  were  received,  the  husband  might 
ill  use  his  wife  in  the  absence  of  witnesses,  and  she  be  left  with- 
out possible  redress.  And  if  a  wife  complains,  recenti  factOy  to 
her  maid ;  and  afterward,  but  not  recenti  facto^  to  her  physician ; 
still  the  latter  complaint,  though  not  direct  evidence  of  ill  usage, 
has  been  adjudged  admissible  as  strengthening  the  statement,  and 
confirming  the  credit  of  the  maid.^  For,  except  under  the  mod- 
ern statutes,  the  wife  herself  cannot  be  a  witness  ^  as  in  a  crimi- 
nal case.     To  illustrate,  — 

§  660.  ZUnstratlTe  Instanoe.  — In  an  Upper  Canada  case  for  ali- 
mony, governed  by  the  same  principles  as  a  divorce  suit,  there 
were  found  on  the  person  of  the  complaining  wife,  a  few  days 
after  she  left  her  husband's  house,  severe  bruises  and  injuries, 
caused,  in  the  opinion  of  medical  men,  by  external  physical  vio- 
lence, and  not  by  a  fall  or  other  accident.  And  it  appearing  that 
on  other  occasions  the  husband  had  used  violence  toward  her, 
and  in  other  ways  had  so  conducted  as  to  create  a  strong  pre- 
sumption of  his  having  inflicted  the  bruises  and  injuries,  the 
court  granted  the  decree  prayed.  Said  Spragge,  V.  C. :  "I  do 
not  find  from  the  evidence,  that  she  stated  how  or  from  whom 
she  received  them.  To  Bryan  Fenwick  she  did  not  state  that 
she  had  been  injured  or  ill-treated  by  her  husband  at  all,  but  as- 
signed to  him  other  reasons  for  leaving  her  husband's  house.  .  •  • 
Upon  this  I  observe,  that  the  wife  giving  these  reasons  to  Fen- 
wick is  not  to  my  mind  proof  that  she  had  not  received  personal 
injuries  from  her  husband."  Again :  '^  She  left  her  hu&band's 
house  a  short  time  before  she  was  seen  with  these  injuries  upon 

ately  on  Tiolence  inflicted.  Lambert  v.  of  this  nature,  Reg  v.  Walker,  2  Moody 
People,  29  Mich.  71;  Goodrich  v.  Good-  ft  R.  212;  Rex  v.  Jagger.  1  East  P.  C. 
rich,  44  Ala.  670;  BerdeU  v.  BerdeU,  80  466;  Reg.  v.  OBbome,  Car,  ft  M.  022; 
IU.e04.  PhiUips  V.  The  State,  9  Humph.  246; 
1  Lockwood  V,  Lockwood,  2  Curt.  Ec.  Commonwealth  v.  McPike,  8  Cush.  181 ; 
281,  7  Eng.  Ec.  114, 121;  Dysart  v.  D/-  Kennard  v.  Burton,  26  Maine,  89;  An- 
sart,  1  Rob.  Ec.  106,  114,  470,  497.  See  thony  v.  Smith,  4  Bosw.  608 ;  Towle  v. 
Waring  V.  Waring,  2  PhiUim.  182, 1  Eng.  Blake,  48  N.  H.  92 ;  Taylor  v.  Grand 
Ec.  210,  213.  Deolaratkma  in  BaMT-  Trunk  Railway,  48  N.  H.  804;  Henderson 
tlon.  —  So  in  a  suit  against  the  wife  for  v.  Crouse,  7  Jones,  N.  C.  628 ;  Earl  v.  Tup- 
desertion  :  her  declarations,  made  on  the  per,  46  Yt.  276 ;  Asbury  life  Ins.  Co.  v. 
night  of  flying  from  her  husband's  bouse,  Warren,  66  Maine,  628. 
have  been  held  admissible  evidence  In  her  ^  Manchester  v.  Manchester,  24  Yt. 
favor.  Cattison  v.  Cattison,  10  Harris,  649.  Under  various  statutes  she  is  admis- 
Pa.  276.    And  see  further,  on  questions  sible.    Matthai  r.  Matthai,  49  Cal.  90. 
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her  person.  She  is  seen  with  injuries  upon  her,  inflicted  by  some 
peraon,  not  the  result  of  accident.  She  left  her  husband's  house 
suddenly,  a  short  time,  one  or  two  days  or  more,  before ;  her 
husband  had  previously  struck  her.  I  think  the  presumption  is 
so  strong  that  he,  and  not  another  person,  inflicted  these  injuries, 
that  I  do  not  hesitate  to  fix  the  act  upon  him."  ^ 

§  661.  SpeclaUy  of  Wife's  Declarations.  —  There  are  nice  ques- 
tions as  to  when  the  declarations  of  the  wife  may,  on  this  issue 
of  cruelty,  be  admitted  against  the  husband ;  but  a  simple  refer- 
ence to  cases  is  nearly  all  which  it  is  deemed  best  to  add  here.' 
In  an  action  by  a  husband  for  enticing  away  his  wife,  her  declara- 
tions, made  just  before  and  at  the  time  of  leaving  him,  indicating 
ill  treatment,  have  been  adjudged  admissible  in  evidence  for  the 
defendant.^ 


^  Jackson  r.  Jackson,  8  Grant  XT.  C.  tions  by  the  wife,  made  hy  her  when  lying 

Ch.  499,  602,  504.  in  bed,  apparently  iU,  stating  the  bad 

'^  Johnson  v.  Sherwin,  3  Gray,  874;  state  of  her  health,  &c.,  and  her  appre- 

Cattison  v.  Cattison,  10  Harris,  Pa.  276 ;  hensions  that  she  coold  not  lire  ten  days 

Jacobs  V.  Whitcomb.  10  Gush.  266 ;  Palmer  longer,  by  which  time  the  policy  was  to 

V.  Crook.  7  Gray,  418 ;  Phillips  v.  Kelley,  be  returned,  are  admissible  in  evidence  to 

29  Ala.  028;   Berdell  v.  Berdell,  80  111.  showherownopinionof  the  iU  state  of  her 

004 ;  Goodrich  v.  Groodrich,  44  Ala.  670.  health  at  the  time  of  effectmg  the  poUcy. 

'  Gilchrist  i;.  Bale,  8  Watts.  366.  The  In  the  argument,  it  was  stated  by  conn- 
evidence  offered  in  this  case  is  stated  by  sel,  that  the  declarations  by  the  wife  upon 
Rogers,  J.,  as  follows :  "  To  disprove  her  elopement  from  her  husband,  aocus- 
the  allegation  in  the  declaration,  that  the  ing  him  of  misconduct,  could  not  be  given 
wife  deserted  her  husband  by  the  advice  in  evidence  against  him  in  an  action 
and  at  the  procurement  and  solicitation  against  the  adulterer.  To  Uiis  Lord  El- 
of  the  defendants,  they  offered  to  prove  leuborough  replied :  'It  is  not  to  dear 
by  her  attending  physician,  that,  about  ten  that  her  declarations,  made  at  the  time, 
days  before  Mrs.  Bale  left  her  husband,  would  not  be  evidence  under  any  drcnm- 
she  complained  that  he  had  treated  her  stances.  If  she  declared  at  the  time, 
badly;  that  she  showed  marks  on  her  that  she  fled  from  immediate  terror  of 
arms,  which  she  said  she  had  received  personal  violence  from  her  husband,  I 
from  his  beating  her ;  and  asked  him  should  admit  the  evidence,  though  not  if 
what  she  should  do.  That  he  advised  it  were  a  collateral  declaration  of  some 
her  to  go  to  her  father's  and  leave  her  matter  which  happened  at  another  time.' 
husband."  Concerning  the  law,  this  For  the  same  case,  in  lUustradon,  his 
learned  judge  said  :  **  It  is  a  general  lordship  referred  to  Thompson  v,  Trevan- 
rule,  that  the  declarations  of  a  husband  ion,  Skin.  402,  where,  in  an  action  by  the 
or  a  wife  cannot  be  received  in  evidence  husband  and  wife  for  wounding  the  wife, 
against  each  other,  either  dvilly  or  crim-  Lord  C.  J.  Holt  allowed  what  the  wife 
inally.  But  this  rule  cannot  be  extended  said  immediatdy  upon  the  Injury  re- 
to  all  possible  cases ;  for,  where  no  con-  ceived,  and  before  she  had  time  to  devise 
fidence  has  been  violated,  the  law  has  anything  for  her  own  advantage,  to  be 
admitted  of  some  exceptions.  Thus  in  given  in  evidence  as  part  of  the  res  gettm. 
Aveson  v.  Kinnaird,  6  East,  188,  in  an  The  motives  which  induced  Mrs.  Bale 
action  by  the  Imsband  on  a  policy  of  in-  to  desert  her  husband  are  the  matters  in 
surance  on  the  life  of  his  wife,  declara-  controversy ;  and  his  conduct,  about  Uiat 
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§  662.  Raoord  in  Criminal  Casa  —  The  admissibility  of  a  record 
of  the  conviction  of  the  husband  for  assault  and  battery  on  the 
wife  has  already  been  considered.^ 

Proceedings  to  keep  Peaoe.^A  husband,  defending,  cannot 
show  an  unsuccessful  attempt  by  the  wife  to  have  him  bound 
over  to  keep  the  peace.  Said  Black,  J. :  *^  She  was  not  a  party 
to  it  [the  proceeding]  in  any  sense  that  would  make  it  binding 
on  her.  Nor  does  it  appear  to  have  any  relation  to  the  subject- 
matter  of  the  present  dispute."  ^ 

§  663.  Demeanor  after  Snit  brought.  —  The  English  doctiine, 
derived  from  principles  in  a  measure  special  to  this  offence,  per- 
mits the  demeanor  of  the  parties  subsequently  to  the  bringing  of 
the  suit  to  be  taken  into  the  account,  in  determining  whether  or 
not  a  renewal  of  the  cohabitation  would  be  physically  safe.^  Such 
also  is  the  doctrine  in  Georgia  *  and  New  Jersey.*  But  the  Lou- 
isiana court  held  otherwise,  observing :  '^  The  only  question  we 
have  to  examine  is,  whether  the  facts  alleged  as  having  occurred 
before  the  suit  was  brought  are  sufficient  to  justify  a  separation."  ^ 
Undeniably  those  facts  must  be  the  ground  of  the  proceeding,^ 
yet  one  cannot  see  why  they  may  not  receive  color  as  well  from 
what  occurred  after  the  suit  was  brought  as  before.^ 

§  664.  Confesaions.  — The  admissions  of  the  defendant  in  these 
cases,  "  whether  in  words,  or  by  the  absence  of  the  denial  of 
charges  which  every  innocent  man  would,  if  he  could,  deny  with 
indignation,  are,"  said  Dr.  Lushington,  ^^  important  evidence  ;  for 
they  are  the  best  and  most  creditable  testimony  the  res  ge%t(B^  un- 
der the  circumstances,  can  admit  of."  ^  Still  a  divorce  for  cruelty 
is  not  granted,  more  than  for  adultery,  on  the  unaided  confessions 

time,  has  a  material  bearing  on  the  isaue.         ^  Ante,  §  680,  note. 

The  defendants  aUege  that  she  left  him,         *  Breinig  v.  Breinig,  2  Casey,  Pa.  161, 

not  for  the  cause  assigned  in  the  declara-  164. 

tion,  but  because  of  his  wicked  and  bru-         *  Westmeath  v.  Westmeath,  2  Hag. 

tal  conduct.    This,  in  most  cases,  cannot  £c.  Supp.  1,  4  Eng.  £c.  288,  208;  Vol  I. 

be   shown  except   by  her   declarations  §  718. 

made  at  the  time  to  her  relations  and         ^  Johns  v.  Johns,  20  Ga.  718. 

friends.    Few  persons  are  so  lost  to  er-         *  Cook  v.  Cook,  8  Stock.  105. 

ery  sense  of  propriety  as  to  act  thus  in         *  Tonmtf  o.  Toumtf,  0  La.  452,  457, 

public.    The  treatment  of  which  she  has  Bullard,  J. 

most  reason  to  complain,  is  usually  acted         ^  See  Ferrier  v.  Eerrier,  4  Edw.  Ch. 

in  secret,  and  can  only  be  known  from  206. 

her  complaints,  or,  as  here,  from  marks         *  \q\.  I.  §  727 ;  ante,  §  657. 

of  Tiolence  on  her  person,"    p.  856,  857,         *  Saunders  v.  Saunders,  1  Bob.  Ec. 

858.    A  case  not  greatly  dissimilar  is  540,  558. 

Bennett  v.  Smith,  21  Barb.  430. 
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of  the  party.^    The  principles  goyeming  this  question  have  been 
already  discussed.' 

Letten.  —  ^'  Affectionate  letters,  from  a  wife  "  to  her  husband, 
«« are  not  necessarily  inconsistent  with  cruelty  on  the  part  of  a 
husband ;  though  they  may  be  so,  they  are  not  necessarily  so."  ' 

^  Ayl.  Parer.  229.  *  Saunders  v.  Sannden,  supra,  p.  666>. 

*  Ante,  §  240-250.  And  see  Johns  v.  Johns,  29  Ga.  7ia 
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CHAPTER  XLI. 

DESEBTION.l 

S  666.  Introduction. 

665a-669.  Plaintiff's  Allegation. 

670-681.  The  Evidence. 

682, 688.  Locality  for  the  Snit. 

§  666.  How  Chapter  divided.  —  We  shall  consider,  L  The  plain- 
tifTs  Allegation ;  II.  The  Evidence ;  III.  The  Locality  in  which 
the  Suit  is  to  be  maintained. 

I.  2%«  Plaintiff' 9  Allegation. 

§  665  a.  Offenoe  Statutory.  —  By  the  unwritten  law,  desertion 
is  not  a  ground  of  divorce.^  So  that  the  proceeding  is  entirely 
statutory.     Now,  — 

AUegation  to  cover  Statutory  Terma.  —  The  statutes  of  our  re- 
spective States,  making  desertion  a  ground  of  divorce,  are,  we 
have  seen,*  in  dififering  phraseology,  yet,  when  interpreted,  they 
are  substantially  alike  in  effect.  But,  as  we  have  likewise  seen,^ 
an  allegation  good  on  one  of  these  statutes  is  not  consequently  so 
on  another.  All  pleadings  on  statutes,  civil  and  criminal,  must 
preserve  the  statutory  terms  sufficiently  to  identify  the  statute, 
and,  for  the  rest,  must  employ  either  those  terms  or  their  equiva- 
lents in  meaning.^  Besides  which,  the  allegation  must  individu- 
alize and  particularize  the  transaction  so  far  as  to  fulfil  the  ordi- 
nary requirements  of  good  pleading.    For  example,  — 

**  WUfdi,  Obstinate/'  &o.  —  Let  US  suppose  the  cause  of  divorce 
to  be,  by  the  statute,  ^'  wilful,  obstinate,  and  continued  desertion 
for  the  term  of  one  year ; "  the  word  "  desertion  "  being  qualified 

1  Por  the  law  relating  to  this  groudd         «  Ante,  §  829,  848  a. 
of  divorce,  see  Vol.  I.  §  771  et  seq.  *  1  Bishop  Crlm.  Proced.  §  608-642; 

s  Vol.  I.  §  771.  Bishop  Stat.  Crimes,  §  87&-3d8. 
«  Vol.  L  S  77a 
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by  three  adjectives,  connected  by  the  conjunction  "  and."  If, 
then,  the  libel  charges  the  defendant  with  **  wilful  desertion  for 
more  than  one  year,"  it  shows  nothing  within  the  statute,  and  it 
is  not  sufficient ;  ^  because  the  desertion,  to  be  ground  of  divorce, 
must  be,  not  only  "  wilful,"  but "  obstinate  "  and  "  continued." 
Tf  the  statutory  conjunction  had  been  ^\  or  "  instead  of  *'  and,"  it 
would  have  been  sufficient  to  allege  that  the  desertion  was  *^  wil- 
ful," or  that  it  was  "  obstinate,"  or  that  it  was  "  continued,"  or 
that  it  was  all  three  or  any  two  of  them,  as  the  pleader  might 
elect.    ^Now,  — 

Form  of  AUegation.  —  A  proper  form  of  the  allegation  on  this 
statute  would  be,  — 

That  on,  &c.,  at,  &o.,  the  respondent  did  wilfully  and  obstinately  desert  the 
libellant,  and  has  continued  his  said  desertion  down  to  the  time  of  the  filing  of 
this  libel,  daring  the  term  of  one  year,  and  more.^ 

§666.  Observations  hereon.  —  This  form  of  the  Ubel  appears 
plainly,  in  principle,  to  be  sufficient.  The  statutory  word  "  deser- 
tion," or  "desert,"  is,  of  itself,  without  the  aid  of  other  terms, 
expressive  of  the  full  meaning  of  the  act ;  and,  where  it  is  quali- 
fied by  "  wilful,"  "  obstinate,"  and  "  continued,"  St  completely 
fills  the  statute.  It  is  like  the  term  "  assault."  Circumlocution 
can  add  nothing.^  Still  we  have  indications  that  the  courts  in 
some  of  our  States  may,  perhaps,  reject  this  form  of  the  allega- 
tion as  inadequate.  Thus,  it  was  observed  in  Texas :  "  Where 
desertion  without  sufficient  cau^e  and  against  the  consent  of  the 
other  party  is  ground  for  divorce,  it  is  not  sufficient  to  state  that 
the  libellee  unnecessarily  and  without  sufficient  cause  abandoned 
the  libellant ;  but  the  circumstances  attending  the  desertion  must 
be  particularly  stated,  that  the  court  may  judge  of  the  legal  suf- 
ficiency of  the  complaint.**  And  it  was  added :  "  The  plaintiff 
should  state  such  facts  as  will  show,  that  the  abandonment  was 
really  voluntary  or  without  sufficient  cause  on  the  part  of  the 
[defendant]  wife,  and  was  the  offensive  desertion  contemplated 
by  the  statute."  ^  Assuming  this  statement  of  the  terms  of  the 
Texas  statute  to  be  correct,  all  our  tribunals  would  concur  with 

1  Phelan  v.  Phelan,  12  Fla.  449.  ball  v.  Kimball,  13  N.  H.  222;  Pinkney 

3  And  lee  Stone  v.  Stone,  10  C.  B.     v.  Plnknej,  4  Green,  Iowa»  824. 

Green,  445;  Caas  v.  Cass,  4  Stew.  Ch.         *  2  Bishop  Criin.  Proced.  $  6d,  67. 

626 ;  Ward  v.  Ward,  20  Wis.  252 ;  Kim-         *  Hare  v.  Hare,  10  Texas,  855,  359, 

opinion  by  Hemphill,  C.  J. 
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the  learned  judge,  that  the  words,  "  against  the  consent "  of  the 
complaining  party  are  important,  and  they  should  be  covered  in 
averment.  Yet  such  negative  matter  need  not  be  particularized. 
Even  an  indictment  is  not  required  to  expand  the  terms  of  a  ne- 
gation beyond  those  of  the  statute,  and  generally  they  may  be 
more  brief.^  Beyond  this,  according  to  general  doctrine,  the 
^'  circumstances  attending  the  desertion''  are,  like  those  attend- 
ing an  assault  and  battery,  mere  evidence,  which  need  not  be 
averred.     For  further  illustration,  — 

§667.  "Absented,  without,"  &o.  —  The  Missouri  statute  pro- 
vided for  a  divorce  "  when  either  party  has  absented  himself  or 
herself,  without  a  reasonable  cause,  for  the  space  of  two  years." 
And  a  libel  under  it  charged,  that  the  defendant  wife,  on  a  day 
named,  left  the  plaintiff  husband,  without  any  cause  whatever  on 
his  part,  and  she  has  ^^  been  absent  from  him  for  more  than  two 
years."  Here,  the  reader  perceives,  the  language  of  the  statute 
was  not  followed,  even  in  substance.  "  It  is  true,"  said  Gamble, 
J.,  ^'  that  it  is  alleged  that  the  wife  left  the  plaintiff  on  the  20th 
October,  1850,  without  any  cause  whatever,  but  the  continued 
absence  for  two  years  is  not  connected  with  this  departure,  nor 
is  it  alleged  that  the  continuance  of  the  absence  was  without  a 
reasonable  cause."  Consequently  the.averment  was  adjudged  in- 
sufficient.^   In  like  manner, — 

"Wilful  and  Malioious."  —  Where,  in  Tennessee,  the  statute  au- 
thorized divorce  for  *^  wilful  and  malicious  desertion  or  absence 
by  the  husband  or  wife,  without  reasonable  cause,  for  the  space 
of  two  years,"  the  court  held,  that  the  libel  must  cover,  in  its 
averment  of  the  desertion,  the  idea  conveyed  by  the  words  "  wil- 
ful and  malicious."  ®    Likewise  — 

"Three  Tears  together."  —  Divorce  being  in  New  Hampshire  per- 
mitted *'  where  the  husband  shall  willingly  absent  himself  from 
the  wife  for  the  space  of  three  years  together,"  an  averment  that 
the  absenting  was  ^^more  than  three  years  ago"  was  adjudged 
inadequate,  as  not  covering  the  statutory  terms.  Said  the  court : 
^' It  is  not  averred  that  he  [the  husband]  has  absented  himself 
for  the  space  of  three  years  together.  All  that  is  alleged  in  this 
libel  may  be  true,  and  yet  the  husband  may  have  never  absented 

1  Bishop  Stat.  Crimes,  §  382,  1042-  «  Stewart  v.  Stewart,  2  Swan,  TeniL 
1044.  691. 

<  Freeland  v.  Preeland,  19  Misso.  364. 
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himself  from  the  libellant  for  the  space  of  a  week  since  his  inter- 
marriage with  her."  * 

§  668.  Prlma-ftioie  Case  —  (Neadftil  ATerments  speolflad).  — 
Only  what  is  prima  facie  adequate  for  divorce  need  be  set  out. 
Therefore  in  Alabama  it  was  held  to  be,  in  the  language  of  Chil- 
ton, J.,  ^'  sufficient  for  the  bill  to  aver  the  marriage,  that  the 
complainant  has  resided  in  this  State  three  years  next  before  its 
exhibition,  and  that  the  husband  has  left  her  for  the  space  of 
three  years  without  the  intention  of  returning."  There  is  no 
need  to  mention  the  readiness  of  the  complainant  at  all  times, 
during  the  three  years,  to  receive  and  live  with  the  defendant.' 

§  669.  In  Brief,  —  and  to  sum  all  up, — the  general  form  of  the 
libel  has  been  already  explained.^  Then  the  jurisdictional  facts,^ 
the  marriage,^  and  the  delictum  as  shown  in  the  foregoing  sec- 
tions, must  be  averred. 

II.    The  Evidence. 

§  670.  meewhere.  —  The  law  and  evidence  of  desertion  are  so 
closely  connected  that  it  is  not  easy  to  separate  them.  Conse- 
quently much  of  what  was  said  in  the  fii*st  volume,  when  we 
were  considering  the  law  o(  this  offence,^  is  almost  equally  appli- 
cable here. 

Proved.  —  The  desertion  relied  on  must  be  affirmatively  proved, 
prima  fade^  by  the  complaining  party,  and  by  competent  and 
sufficient  evidence.' 

§  671.  Consent  to  Separation.  —  It  is  not,  in  law,  desertion  for 
a  married  party  to  end  the  cohabitation  by  consent  of  the  other.^ 
But  a  prima-facie  desertion  is  constituted  by  a  ceasing  to  cohabit 
and  an  intent  in  the  mind  of  the  accused  party  to  desert  If 
there  is  a  consent,  it  is  matter  of  defence,  and  the  complainant 
in  the  divorce  suit  is  not  required  to  negative  it  in  the  first  in- 
stance by  proof.^  Such,  at  least,  is  the  doctrine  in  principle. 
There  are  cases  which  favor  the  idea,  but  probably  none  which 

1  HftDCock  V.  HaDCOck,  6  N.  H.  239,     Stone  v.   Stone,  10  C.  S.  Green,  445; 

240.  Tnrney  v.  Tumey,  4  Edw.  Ch.  666 ;  Rndd 

'^  Gray  v,  Qny,  15  Ala.  779,  782.  v.  Rudd,  88  Mich.  101 ;  Leaning  o.  Lean- 

>  Ante,  §  328  et  seq.  ing,  10  C.  E.  Green,  241 ;  Carter  o.  Carter, 

4  Ante,  §  843  6,  844.  62  Dl.  489. 

»  Ante,  §  880-882.  •  Vol.  I.  §  777,  783,  808. 

«  Vol.  I.  §  771  et  seq.  •  Vol.  I.  §  777. 

7  BodweU  V.  Bodwell,  118  Mass.  814; 
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directly  hold,  that  the  plaintiff  must  show  affirmatiyely  an  ab- 
sence of  the  defendant's  consent.^  Some  judges,  in  defining 
desertion,  have  mentioned  the  absence  of  consent  as  one  of  its 
elements.  Thus,  Sir  G.  Cresswell,  in  giving  construction  to  the 
English  statute,  the  words  of  which  are  ^^  desertion  without 
cause,"  said :  ^^  There  is  a  difficulty  in  defining  '  desertion  ; '  and 
cases  may  arise  in  which  it  would  be  very  difficult  to  say  whether 
the  facts  proved  would  fall  within  the  meaning  of  the  statute. 
Without  attempting  to  lay  down  a  precise  definition  of  '  deser- 
tion,' I  think  it  undoubtedly  must  mean,  a  wilful  absenting  him- 
self by  the  husband;  and  that  such  absence  and  cessation  of 
cohabitation  must  be  in  spite  of  the  wish  of  the  wife ;  she  must 
not  be  a  consenting  party."  *  And  the  words  of  a  learned  New 
Jersey  chancellor  are  :  '^  To  establish  a  case  of  desertion,  it  should 
appear  that  the  wife  left  her  husband  of  her  own  accord,  without 
his  consent  and  against  his  will ;  or,  that  she  obstinately  refused 
to  return,  without  just  cause,  on  the  request  of  her  husband."  ^ 
Still  it  would  be  hardly  fair  to  impute  to  these  learned  persons 
the  doctrine,  that,  in  matter  of  proof,  it  devolves  on  the  com- 
plaining party  to  negative  the  defence  of  consent,  contrary  to 
oixiinary  rule  in  the  law  of  evidence.  Yet  doubtless,  in  many 
cases,  if  the  party  can  prove  this  negative,  it  will  be  of  essential 
service  in  establishing  the  fact  truly  in  issue. 

§  672.  Presumed  ContLauance. — A  condition  of  facts  once  shown 
to  exist  is  presumed  to  remain.^  So  that,  where  the  needful  sepa- 
ration and  intent  to  desert  are  established  in  evidence  as  of  a  par- 
ticular date,  their  continuance  day  by  day  afterward  need  not  be 
affirmatively  proved ;  they  will  be  presumed.^  Said  Dewey,  J., 
in  a  Massachusetts  case  :  '^  The  fact  of  her  leaving  him  declaring 
her  intention  no  longer  to  live  with  him  being  shown,  her  ab- 
sence must  be  taken  to  be  wilful,  and  being  unexplained  it  must 
be  taken  to  have  been  unjustifiable ;  and,  if  no  subsequent  facts 
had  been  shown  to  qualify  or  excuse  the  continuance  of  the 
desertion,  she  would  after  five  years  have  forfeited  her  marital 

1  Thompson  v.  Thompson,  1  Swab.  &  *  Jennings  v.  Jennings,  supra.    And 

T.  281 ;  Smith  v.  Smith,  1  Swab.  &  T.  see  Vol.  L  §  777. 

859 ;  Jennings  v.  Jennings,  2  Beaslej,  88 ;  *  Ante,  §  608. 

McGowen  v.  McGowen,  52  Texas,  657.  *  Bailey  v,  Bailey,  21   Grat.   48 ;   1 

*  Thompson  v.  Thompson,  supra,  p.  Greeni.  Ev.  §  41, 42 ;  Gray  v.  Gray,  15  Ala. 

288.  779.    But  see  Grossman  v.  Grossman,  88 

Ala.  486. 
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rights,  and  subjected  herself  to  a  libel  for  divorce  from  the  bonds 
of  matrimony  on  the  part  of  the  husband."  ^ 

§  673.  lUustratioiia  of  Evidence.  —  There  is  no  one  royal  road 
over  which  the  proofs  in  these  cases  must  travel.  As  illus- 
trative, — 

Original  Ciroumatanoes.  —  It  is  often  important  to  show  the  cir- 
cumstances attending  the  original  desertion ;'  — 

Declarations  at  Fact.  —  Often  the  language  of  the  parties  at  the 
time  of  separating,  or  so  near  the  time  as  to  be  a  part  of  the  trans- 
action, is  important,  while  it  is  always  admissible ;  ^  — 

Common  Treatment.  —  The  general  course  of  the  accused  hus- 
band^s  treatment  of  his  wife  may  be  important ;  *  and  — 

ConfMsiona.  —  The  confessions  or  declarations  of  the  opposing 
party,  made  subsequently  to  the  separation,  are  in  many  cases 
serviceably  shown.^    Again,  — 

FulneM  of  Proof —  (intent  to  desert).  —  The  principal  and  diffi- 
cult question  being  of  the  intent  to  desert,  all  evidence  is  rele- 
vant which  points  to  it.  Simply  to  piove  the  cohabitation  ceasing 
is  far  short  of  what  the  law  demands.^  "  Desertion,*'  it  was  said 
in  a  California  case,  ^^  consists  in  the  cessation  of  matrimonial 
cohabitation,  and  the  intent  to  desert."  And  it  was  added: 
"  The  former  is  [in  the  particular  instance]  proved  by  positive 
testimony,  and  the  latter  appears  inferentially  from  the  fact  of 
the  abandonment  without  apparent  cause.  The  plaintiff  is  not 
required  to  show  negatively  that  no  cause  existed  ;  for,  none 
appearing,  the  law  will  not  presume  one.  The  presumption  is, 
that  there  was  none,  and  that  the  defendant  intended  the  conse- 
quences resulting  from  his  acts."  ^ 

§  674.  Facts  showing  Desertion  enumerated.  —  Shaw,  C.  J.,  ob- 
served, that  a  husband's  desertion  ^^  may  be  proved  by  a  great 
variety  of  circumstances,  leading  with  more  or  less  probability  to 
that  conclusion  :  as,  for  instance,  leaving  his  wife  with  a  declared 
intention  never  to  return  ;  marrying  another  woman,  or  other- 


1  Hall  V.  HftU,  4  Allen,  S9,  40. 

^  Kimball  v,  Kimball,  18  N.  a  222 ; 
McCoy  V,  McCoy,  3  Ind.  556;  Rogers  v. 
Rogers,  3  C  E.  Green.  445. 

>  Ante,  §  659,  note;  Fulton  i;.  Fulton, 
S6  Missis.  517,  527.  And  see  Bennett  v. 
Smith,  21  Barb.  439.  McQowen  v.  Mc- 
Gowen,  52  Texas,  657. 
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*  Grares  v.  Grares,  8  Swab.  &  T.  350 ; 
McCormick  v.  McComiick,  19  Wis.  172. 

»  Word  V.  Word,  29  Ga.  281 ;  McCoy  v. 
McCoy,  supra. 

<  Cook  V.  Cook,  2  Beasley,  263. 

7  Morrison  u.  Morrison,  20  Cal.  431, 
432,  opinion  by  Cope,  J.  And  see  Mo- 
Gowen  v.  McGowen,  52  Texas,  657. 
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wise  living  in  adulteiy,  abroad ;  absence  for  a  long  time,  not 
being  necessarily  detained  by  his  occupation  or  business,  or  other- 
wise ;  ^  making  no  provision  for  his  wife,  or  wife  and  family, 
being  of  ability  to  do  so ;  providing  no  dwelling  or  home  for  her, 
or  prohibiting  her  from  foUowing  him ;  and  many  other  ciroum- 
stances."  '  The  intent  to  desert  being,  as  above  said,  the  prin- 
cipal matter,  and  always  necessary  to  be  proved,^  the  particulars 
of  what  preceded  and  accompanied  the  separation  are  always, 
therefore,  important.^  By  such  means  the  court  may  even  be 
made  satisfied  that  the  party  leaving  the  matrimonial  habitation 
is  the  deserted  one,  and  the  other  who  remains  is  the  deserter.^ 

This  exposition  will  close  with  a  statement  of  some  — 

§  675.  Illvstrative  Cases:  — 

Oettiiig  rid  of  SliiftleM  Husband.  —  The  proof  in  a  wife's  suit  in 
Ohio  was,  that,  eight  years  before,  '*  all  her  property,"  in  the 
words  of  the  report,  "  was  taken  in  execution  and  sold,  to  pay 
his  whiskey  debts,  and  he  left  her.  She  removed  to  Cincinnati, 
and  he  lived  with  her,  most  of  the  time  drunk,  for  several  years, 
and  doiug  no  good  ;  when  she  refused  to  support  him  any  longer ; 
and  he  left  her  house  about  five  years  ago.  Her  character  is,' in 
general,  good ,  but  she  has  expressed  a  desire  to  b,e  rid  of  her 
husband,  in  order  that  she  might  marry  some  one  else."  The 
court  said  :  ^^  The  wife  has  driven  off  her  husband,  and  now  seeks 
a  divorce  because  of  his  wilful  absence.  She  was  doubtless  right 
in  refusing  to  live  with  or  support  a  husband  always  drunk,  but 
that  does  not  make  the  case  wilful  absence  on  his  part."  The 
petition  was,  therefore,  dismissed.^  The  facts  of  this  case  are 
suggestive,  but  are  too  briefly  stated  to  help  us  to  any  rule  in  the 
law  of  evidence.  As  general  doctrine,  the  husband  and  wife 
should  no  doubt  mutually  labor  for  their  common  support ;  and, 
if  she  has  capacity  and  health  to  earn  a  livelihood  for  herself  and 
husband,  while  he  has  neither,  she  should  earn  it.?  But  it  can 
hardly  be  a  wife's  duty,  under  any  circumstances,  to  support  a 
merely  drunken  husband,  who  will  not  work,  much  less  to  suppl}'^ 
him  with  intoxicating  drinks ;  and,  if  she  refuses  to  do  this,  and 

1  Ahrenfeldt  v.  Ahrenfeldt,  1  Hoffman,  *  KimbaU  v.  Kimball,  13  N.  H.  222 ; 
47 ;  Vol.  I.  §  783.  Bishop  v.  Biahop,  6  Casey,  Pa.  412,  416; 

2  Gregory  v.  Pierce;  4  Met.  478.  ante,  §  673. 

»  Friend  v.  Friend,  Wright,  639 ;  Brain-         *  Graves  v.  Graves,  3  Swab.  &  T.  360. 
ard  V.   Brainard,  Wright,  364 ;  Vol.  L         «  Hesler  v,  Hesler,  Wright,  210. 
§  777.  »  Vol.  I.  §  818. 
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for  the  refusal  he  leaves  her,  it  would  appear  to  be  as  much  a 
desertion  as  if  he  left  her  because  she  was  not  sufficiently  young 
or  handsome.  Neither  should  her  right  be  barred  because  of  her 
wish  to  avail  herself  of  it,^  and  be  rid  of  such  a  husband,  and  pro- 
mote her  happiness  by  marrying  a  better.^    Thus,  — 

§  676.  Return  not  desired.  — In  another  case  the  husband  col- 
lected all  the  wife's  property,  converted  it  into  money,  and  went 
back  to  Germany,  the  place  of  the  marriage,  never,  he  said,  to 
return.  She  afterward  expressed  a  wish  that  he  never  would 
return.  .  After  he  had  been  away  the  statutory  period,  without 
being  heard  from,  she  sustaining  a  good  reputation,  the  court  de- 
creed a  divorce  on  her  prayer.^    But,  — 

Desertion  agreed  to.  —  Where,  on  a  wife's  suit,  the  husband  was 
shown  to  have  left  her  for  a  distant  place,  declaring  he  could  not 
and  would  not  live  with  her ;  whereupon  she  followed  him,  came 
back,  and  said  he  was  to  pay  her  a  certain  sum  and  she  to  have 
a  divorce  ;  her  prayer  was  refused,  on  the  ground,  that,  the  whole 
transaction  being  taken  into  the  account,  it  amounted  only  to  a  sep- 
aration by  mutual  agreement.* 

§  677.  One  Man  not  enough.  —  A  wife  soon  after  marriage  left 
her  husband,  saying  she  would  not  be  confined  to  one  man,  and 
did  not  return.     Her  desertion  of  him  was  held  to  be  established.^ 

Original  Refusing. — Parties  were  married  while  the  man  was 
under  arrest  upon  a  bastardy  process,  issued  on  complaint  of  the 
woman.  He  would  never  afterward  live  with  her,  and  this  was 
held  to  be  sufficient  evidence  of  desertion  by  him.®    So,  — 

Other  Cases.  —  Where,  in  the  wife's  suit,  it  appeared,  that  sev- 
eral years  after  the  marriage  the  husband  left  her  and  children 
without  any  apparent  cause,  and  continued  absent  during  the 
statutory  period,  and  until  the  bringing  of  the  suit,  without  con- 
tributing to  her  support ;  ^  where,  without  any  known  cause,  the 
husband  went  off  and  had  not  been  heard  of ;  ®  where  the  hus- 
band sent  the  wife  to  her  father's,  in  a  remote  town,  saying  he 

^  Ante,  §  29.  tion  showed  her  consent  to  the  separatloii. 

^  BeAising  Beconoiliatioii.—  A  hus-  Crow  v.  Crow,  23  Ala.  588. 
band,  having  left  his  wife  without  Jast         *  GuembeU  v.  Guembell,  Wright,  226l 

cause,  proposed  to  her  through  a  third  per-  And  see  Frarell  v,  Frarell,  Wright,  465. 
son  to  be  reconciled ;  which  she  declined,         *  Mansfield  v,  Mansfield,  Wright,  284. 
saying,  she  "  had  made  up  her  mind  not         *  Milliner  i;.  Milliner,  Wright,  188. 
to  live  with  him  any  longer."    When  she         *  McQuaid  v.  McQuaid,  Wright,  228. 
afterward  sued  for  a  divorce,  the  court         ^  White  v.  White,  Wright,  138. 
denied  it,  on  the  ground  that  her  declara-         >  Roberts  v.  Boberts,  Wright,  149. 
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would  shortly  follow  her,  but  did  not  for  several  months,  and, 
when  he  did,  remained  with  her  only  a  brief  period,  and  then  left 
her,  without  in  any  way  providing  for  or  corresponding  with  her,^ 
—  in  these  several  cases  the  desertion  was  held  to  be  sufficiently 
proved.  On  the  other  hand,  where,  in  a  husband's  suit,  it  was 
shown  that,  leaving  his  wife  with  a  scanty  supply,  he  went  off 
for  months  to  labor  on  the  canal ;  then,  returning,  found  she  had 
gone  to  her  friends  ;  this,  with  the  further  fact  of  her  having  been 
overheard  to  say,  after  the  separation,  that  she  could  not  live 
with  him  again,  was  held  to  be  insufficient  proof  of  her  having 
deserted  him.^ 

§  678.  Shiftl6M  and  going  off  dootoring.  —  A  husband,  sued  for 
divorce,  "  was,"  says  the  report,  "  frequently  absent,  and  from 
sheer  laziness  wholly  neglected  to  provide  for  his  family.  He 
was  a  physician,  and  went,  as  he  said,  *•  doctoring  about  the  coun- 
try.' One  time,  when  he  had  been  gone  several  days,  and  left 
no  provision  whatever  for  his  family,  she  went  to  her  father's, 
about  eight  miles  off.  When  he  returned,  and  had  learned  where 
his  wife  was,  instead  of  going  for  her,  he  left  the  country,  and  has 
since  been  absent  more  than  three  years,  without  contributing 
at  all  to  the  support  of  the  wife,  who  continues  to  reside  with  her 
father."     The  divorce  was  granted.^    Again,  — 

Drunken  Husband  Oolng  away.  —  A  husband  took  to  drink,  neg- 
lected his  family,  became  quarrelsome,  then  a  complete  vagabond. 
The  parties  disagreed,  he  left,  was  most  of  the  time  afterward 
drunk  about  the  streets;  she  living  by  herself,  supporting  the 
family  respectably,  and  maintaining  a  good  reputation.  Then  he 
stole  away  £rom  her  their  little  boy,  said  he  meant  to  keep  him, 
and  did  not  intend  to  live  with  the  family  again.  She  was  granted 
a  divorce.* 

Leaving  Flaoe  where  deserted.  —  It  appeared  in  a  Kentucky  case, 
that,  soon  after  the  parties  were  married  in  Indiana,  the  husband 
left  the  complaining  wife  with  the  intention  of  abandoning  her. 
She,  being  poor,  went  back  to  her  former  residence  in  Kentucky. 
Within  six  months,  he  returned  to  the  place  where  he  had  left 
her  and  found  she  had  gone.  The  court  held,  that  it  was  not  her 
duty  to  remain  at  the  precise  spot  where  he  deserted  her,  and 


1  Wyatt  V.  Wyatt,  Wright,  149. 
s  FnreU  i;.  Frarell,  Wright,  466. 


*  Amsden  v.  Amsden,  Wright,  06. 
«  Clark  V.  CUrk,  Wright,  226. 
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that  her  right  to  a  diyorce  was  not  taken  away  by  her  retnm  to 
Kentucky.^    So,  in  — 

§  679.  A  like  Case.  —  A  husband  let  his.  dwelling-house,  as  he 
announced,  ^^  with  a  view  to  a  permanent  separation.''  He  di- 
rected the  tenant  to  treat  his  wife  well,  and  permit  her  to  remain 
as  long  as  she  chose.  The  next  day  she  left,  and  never  went 
back.  During  the  same  week,  and  after  her  departure,  he  returned 
to  the  house,  and  continued  to  occupy  it  alone.  These  facts  were 
deemed  to  show  a  desertion  by  him ;  there  was  an  actual  separa- 
tion, effected  in  pursuance  of  an  intent  in  his  mind  to  separate.^ 

§  680.  Breaking  up  House  and  going  anvay. —  An  embarrassed 
husband  put  his  wife  for  a  temporary  sojourn  into  a  family  not 
his  own,  then  went  away  promising  to  return  soon.  A  fortnight 
afterward,  she  went  back  to  their  house,  but  found  an  execution  in 
it.  She  wrote  to  him  several  letters,  but  got  no  answers.  The 
furniture  being  sold,  she  went  into  lodgings ;  sent  persons  to  him 
to  induce  him  to  return,  but  he  said  it  was  not  convenient,  he 
had  debts  to  collect  which  would  not  allow  him  to  come.  There 
was  held  to  have  been  a  desertion  from  the  time  of  this  refusal, 
though  he  once  made  a  sort  of  vague  offer  to  rejoin  her,  and  four 
years  later  wrote  her  a  letter  in  which  he  bade  her  **  farewell  for 
ever."  Said  Cresswell,  J. :  *'  They  had  a  home,  and  he  refused 
to  return  to  it.  I  was  anxious  to  ascertain  whether  he  had  subse- 
quently offered  to  provide  a  home,  but  by  the  petitioner's  answer 
I  gather  that  he  never  made  any  definite  or  distinct  proposal  or 
offer  of  another  home.  He  deserted  the  original  home,  and  has 
provided  no  new  one."  *  But  where  the  husband  went  away  in 
search  of  employment,  and  the  wife  neglected  to  answer  his  let* 
ters,  it  was  held  that  there  was  no  desertion,  though  he  did  not 
return.^ 

§  681.  WlUingness  to  be  deserted.  —  One  can  imagine  many  cir- 
cumstances in  which  an  excellent  and  affectionate  wife,  worn  and 
exhausted  by  what  ought  to  be  the  uncalled-for  labor  of  support- 
ing a  worthless  husband,  or  suffering  daily  and    nightly  abuse 

1  Fishli  r.  Fishli,  2  Litt.  887.    Divorce  See  also  Hanberry  v.  H&nberrjr,  29  Ala. 

for  desertion  was  also  decreed  in  John-  719. 

stonr.  Johnston,  Wright,  464;  and  Thoinp-         >  Cndlipp  v.  Cudlipp,  1  Swab.  &  T. 

BOQ    u.  Thompson,   Wright,  470.      The  229,230. 

proof  was  held  insufficient  in  Jones  v,         *  Thompson  v.  Thompson,  1  Swab,  ft 

I  Jones,  13  Ala.  146.  T.  281. 

^  Logan  0.  Logan,  2  B.  Monr.  142. 
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from  him,  or  being  obliged  perpetually  to  witness  his  rascalities 
in  every  form,  should,  from  the  depths  of  her  soul,  wish  to  be  de- 
serted by  him.  We  could  hardly  respect  her  if  she  did  not.  Then, 
should  he  leave  her  without  her  Consent,  is  she  to  be  barred  of 
her  remedy  of  divorce  ?  In  reason,  she  is  not.  And  the  reader 
who  consults  the  chapter  on  Desertion  in  the  first  volume,  the 
chapters  on  Connivance  and  Collusion  in  this  volume,  and  the 
present  chapter,  can  hardly  doubt,  that,  at  least,  our  American 
courts  would  not  hold  her  to  be  barred.  The  American  doctrine 
is  to  deal  out  to  the  parties,  in  divorce  suits,  the  same  as  in  other 
classes  of  causes,  substantial  justice.  But,  in  England,  a  suit  for 
dissolution  seems  not  to  be  deemed  quite  within  this  general  rule. 
^  It  is  necessary,''  said  the  Lord  Chancellor  in  one  case,  ^^  that 
the  court  should  be  very  strict  indeed  in  regai-d  to  the  proof  of 
the  circumstances  which  enable  the  wife  to  obtain  a  decree  of  dis- 
solution of  marriage."  And  in  the  case  to  which  he  was  speak- 
ing, she  was  refused  the  decree  prayed,  under  the  following  facts. 
The  husband  had  committed  adultery,  and  it  was  proved.  To 
make  it  ground  for  dissolution,  the  law  required  desertion  to  be 
also  shown.  He  was  a  drunken  spendthrift,  abusive  to  his  wife, 
and  he  lived  on  her  earnings.  He  told  her  one  day,  he  was  going 
to  leave  town,  she  should  never  see  him  again  ;  and  he  went 
away,  taking  his  clothes,  &c.,  with  him.  Then  he  lived  in  adul- 
tery. He  made  no  offer  to  return ;  but,  on  the  contrary,  when  a 
witness  urged  him  to  do  something  for  the  support  of  his  wife, 
who  was  in  ill  health,  he  said  he  would  do  nothing  voluntarily  ; 
and,  if  an  attempt  was  made  to  coerce  him,  he  would  leave  the 
town  where  he  was,  for  he  was  determined  to  have  nothing  more 
to  do  with  her.  It  would  be  difficult  to  state  a  clearer  case  of 
prima-fdcie  desertion.  But  the  desertion  was  held  not  to  be 
proved,  apparently  because  of  the  following  facts :  When  the  hus- 
band had  left  the  house,  the  wife  continued  in  it  for  about  a  fort- 
night, and  then,  without  making  any  inquiries  for  him,  went  to 
her  sister's,  where  she  resided  up  to  the  time  of  bringing  the  suit, 
principally  supporting  herself  by  dressmaking.  Said  the  Loixi 
Chancellor :  "  The  petitioner  has  this  difficulty  to  contend  with. 
She  has  not  shown  that  the  respondent  knew  where  she  was  liv- 
ing after  he  left  her.  [Assuming  this  to  be  necessary,  for  by  the 
American  doctrine  it  was  not,  is  it  not  fairly  presumable  that  the 
witness  to  whom  he  refused  doing  any  thing  for  his  sick  wife  told 
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him  where  she  was  liviDg  ?  Or,  did  not  his  declaration  that  he 
would  live  with  her  no  more,  and  do  no  more  for  her,  dispense 
with  the  necessity  for  informing  him  ?]  .  •  •  There  is  nothing  to 
satisfy  the  court,  that,  when  Che  parties  separated,  the  husband 
went  against  the  will  of  his  wife.  On  the  contraiy,  there  are 
circumstances  in  the  case  which  induce  the  court  to  belieYCv  that 
it  is  extremely  probable  that  they  parted  by  mutual  consent.  It 
is  shown  that  the  respondent  was  a  man  of  vile  habits  and  bad 
temper,  and  treated  the  petitioner  with  great  cruelty  ;  and  that, 
on  one  of  the  last  occasions  they  were  together,  he  told  her  he 
should  leave  her,  and  that  she  might  walk  the  streets  for  a  living," 
(bc.^  That,  by  the  ti'ue  American  doctrine,  non-consent  is  not 
required  to  be  affirmatively  proved  in  these  cases  we  have  already 
seen.^  And  most  of  the  facts  thus  relied  on  by  the  English  court, 
as  defeating  the  wife's  claim,  would,  by  our  tribunals,  be  regarded 
as  lending  strength  to  her  already  impregnable  cause. 

III.    The  Locality  in  which  the  Suit  is  to  be  maintained. 

§  682.  ZOftewhere  —  Here.  —  The  general  doctrines,  as  to  the 
locality  in  which  any  divorce  suit  is  maintainable,  are  considered 
in  another  series  of  chapters.^  There  remain  a  few  questions 
special  to  the  divorce  suit  for  desertion.    Thus,  — 

Begun  in  one  State  and  oontinued  in  another.  —  Where  a  deser- 
tion is  begun  in  one  State,  and  then  one  or  both  of  the  parties 
remove  to  another,  or  they  go  each  to  a  different  State,  it  may 
become  important  under  peculiar  statutory  laws  in  some  of  the 
States,  or  peculiar  views  of  common-law  doctrine  maintained  by 
the  courts  in  some  others,  to  determine  in  what  State  the  deser- 
tion, in  matter  of  law,  occurred.  In  principle,  if  a  married  party 
in  Massachusetts  deserts  the  other,  and  a  year  afterward  each 
removes  to  New  Hampshire  and  both  remain  there  three  years, 
not  less  than  a  three  years'  desertion  has  taken  place  in  New 
Hampshire.  And  no  reason  appears  why,  in  a  variety  of  circum- 
stances, there  may  not  be  deemed  to  have  been  a  desertion  in 
either  of  two  localities,  as  may  be  necessary  to  sustain  the  juris- 
diction. But  these  questions  seldom  arise,  and  only  in  particular 
States ;  for,  as  in  the  proper  place  we  saw,  it  is,  in  correct  gen- 

>  8mlth  p.  Smith,  1  Swab.  &  T.  859,         >  Ante,  §  671. 
800,  861.  s  Ante,  1 118  et  leq. 
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eral  jurisprudence,  immaterial  iu  what  locality  the  desertion 
occurred ;  the  right  to  take  jurisdiction  over  the  offence  depend- 
ing on  other  principles.  Still,  a  reference  to  the  authorities  on 
this  question  may  be  convenient.^ 

§  683.  Farther,  in  Prinoiple.  —  Looking  further  for  the  reasons 
involved  in  this  inquiry,  we  have  the  following.  Desertion,  let 
us  remember,  consists  of  the  non-cohabitation  of  the  parties,  and 
the  intent  of  the  one  to  desert  the  other.  Now,  we  saw  in  the 
first  volume,^  that  these  two  things  need  not  be  simultaneous  in 
origin ;  the  separation  may  commence  to-day  and  the  desei-tion 
to-morrow,  or  next  year ;  consequently,  to  constitute  desertion, 
the  separation  and  the  intent  to  desert  must  exist  together  the 
same  on  the  second,  third,  and  three  hundredth  day  as  on  the 
first.  As  a  question  of  evidence,  when  its  existence  is  once 
shown,  it  is  presumed  to  continue ;  but,  in  law,  there  is  no  differ- 
ence between  one  period  and  another  of  the  desertion.  There- 
fore, when  a  party  goes  into  a  State,  having  been  deserted  by  the 
other,  the  case  is  as  favorable  for  him  as  if  the  desertion  com- 
menced in  such  State.  Whether  or  not  the  prior  desertion  can 
be  counted,  depends  on  the  same  principle  as  the  question 
whether  a  prior  adultery  can  be  made  ground  for  divorce,  —  a 
question  discussed  in  an  earlier  part  of  this  volume.^  Such  is 
the  doctrine  of  principle.  How  the  decisions  are  the  reader  will 
see  in  the  cases  cited  to  the  last  section. 


1  Fraiy  v.  Frary,  10  N.  H.  61 ;  Brett 
p.  Brett,  6  Met.  288 ;  Harteaa  v,  Harteaa, 
14  Pick.  181 ;  Wells  v.  Thompson,  18  Ala. 
798;  Sawtell  v.  Sawtell,  17  Conn.  284; 
McDermott's  Appeal,  8  Watto  &  S.  261 ; 
Batchelder  v.  Batchelder,  14  N.  H.  880; 
Kimball  v.  Kimball,  13  N.  H.  222 ;  Masten 
V.  Masten,  16  N.  H.  160;  Hare  v.  Hare,  10 
Texas,  866,  867 ;  Harrison  v.  Harrison,  19 
Ala.  499;  Bishop  v.  Bishop,  6  Case/,  Pa. 
412;  Ashbangh  t;.  Ashbaugh,  17  IU.  476; 
Fayson  o.  Fay  son,  84  N.  H.  618;  Ford  v. 


Ford,  2  Halst.  Ch.  642;  Hopkins  v.  Hop- 
kins, 86  N.  H.  474 ;  Goodwin  v.  Goodwin, 
46  Maine,  877;  Tates  v.  Yates,  2  Beasley, 
280;  Becket  v.  Becket,  17  B.  Monr.  870; 
McCraney  v,  McCraney,  6  Iowa,  282; 
Mailer  v,  Hilton,  18  La.  An.  1 ;  Goldbeck 
V.  Goldbeck,  8  C.  £.  Green,  42 ;  Frost  v. 
Frost,  17  N.  H.  261;  Hick  v.  Hick.  6 
Bush,  670. 

«  Vol.  I.  §  784. 

«  Ante,  f  172-177. 
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CHAPTER  XLH. 

OTHBB  SPBCIFIC  CAUSES  OP  DIVORCE.* 

§  683  a.  Introdaction. 
684.    Offering  Indignities. 
084  a.  Inhuman  Treatment. 
684  b.  Habitual  DrunkennesB. 
084  c.  Violent  and  Ungovernable  Temper. 
086.    Peace  and  Happiness. 

§  688  a.  How  thUi  DlftciuMion.  —  In  considering,  in  this  chapter 
and  in  the  first  volume,  various  miscellaneous  causes  of  divorce, 
the  author  has  not  deemed  it  necessary  to  distinguish,  with  nice 
care,  the  procedure  from  the  law.  Hence,  as  to  these  causes, 
there  is  special  reason  for  consulting  the  other  volume  in  con* 
nection  with  this.  If  in  both  volumes  the  discussion  seems 
meagre,  it  is  because  the  cases  are  few. 

§  684.    Offering  Indignities  ^ :  — 

How  the  AUegation.  —  Where  a  statute  authorized  divorce  if 
^^  either  party  shall  offer  such  indignities  to  the  other  as  shall 
render  his  or  her  condition  intolerable,''  a  petition  thereon  was 
held  not  to  be  sufficiently  specific  when  it  merely  alleged,  in 
general  terms,  that  the  respondent  offered  the  petitioner  indigni- 
ties which  rendered  the  petitioner's  condition  intolerable.*  The 
acts  should  be  specifically  set  out.^  And  where  they  were  set 
out,  as  consisting  in  charges  of  adultery  against  the  complaining 
party,  the  allegation  was  adjudged  inadequate  because  it  did  not 
deny  that  such  charges  were  true.* 

The  Proofs  —  were  considered  in  a  case  which  does  not  require 
special  elucidation.®  Under  the  title  Cruelty,  the  principal  doc- 
trines relating  both  to  the  law  and  the  procedure  in  this  offence 
are  stated. 

^  For  the  law  relating  to  thiB  title,  see  *  Erwin  v.  Erwin,  4  Jones  £q.  82. 

Vol.  I.  §  812  et  seq.  *  Huckabay  v.  Hnckabay,  35  Texas, 

<  For  the  law  under  this  head,  see  020. 

Vol.  I.  §  820.  «  Edmond's  Appeal,  7  Smith,  Pa.  232. 

*  Bowers  v.  Bowers,  10  Mlsso.  851. 
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§  684  a.  Inhuman  Treatment :  — 

How  the  Allegation.  —  An  lowa  statate  authorizes  divorce  at 
the  suit  of  the  wife,  if  the  husband  ^^  is  guilty  of  such  inhuman 
treatment  as  to  endanger  her  life."  And  it  was  adjudged  not 
sufficieut  to  allege,  in  general  terms,  that  the  defendant  is  guilty 
of  such  inhuman  treatment  as  to  endanger  the  plaintiff's  life. 
Said  Dillon,  J. :  "  The  fact  showing,  or  from  which  the  court  can 
see,  that  the  life  would  be  endangered  by  a  continuance  of  the 
cohabitation,  should  be  fully  set  forth."  ^ 

§  684  h.  Habitual  Drunkenness  / '  — 

How  the  AUegatlon.  —  Drunkenness  consists  of  a  habit,  or  con- 
tinuous  acts ;  so  that,  on  the  ordinary  principles  of  pleading,  par- 
ticularization  is  not  necessary.^  Where,  therefore,  the  statutory 
cause  for  divorce  was  *' habitual  intemperance,"  an  allegation 
charging  the  defendant,  in  the  mere  terms  of  the  statute,  with 
^^  habitual  intemperance,"  was  held  to  be  sufficient,  without  fur- 
ther expansion.  Added  words  could  not,  in  the  nature  of  the 
case,  make  the  averment  more  informing.^ 

§  684/?.    Violent  and  Ungovernable  Temper:  — 

How  the  AUegation.  —  Where  the  cause  of  divorce  was  the 
**  habitual  indulgence  of  violent  and  ungovernable  temper,"  it  was 
adjudged  insufficient  to  aver  that  the  defendant  ^^  habitually  in- 
dulges in  a  wilful  and  ungovernable  temper,  to  such  an  extent 
that  complainant  cannot  live  with  him  in  peace."  "  The  bill," 
said  the  learned  judge,  *^  should  state  expressly,  that  the  husband 
indulges  in  violent  and  ungovernable  temper  towards  the  wife. 
It  is  no  cause  of  divorce  that  he  indulges  in  such  temper  towards 
others,  not  in  his  family  in  her  presence."^  It  is  necessary 
also  to  specify  leading  facts  within  the  general  charge,  but  not 
all  the  particulars  which  witnesses  will  give  in  detail.^ 

§  685.   Peace  and  Happiness :  — - 

Offence.  —  An  Iowa  statute  makes  it  a  cause  of  divorce  ^^  that 
the  paities  cannot  live  together  in  peace  and  happiness,  and  that 
their  welfare  requires  a  separation."  The  question  whether  or 
not  this  cause  exists  must  be  determined,  not  by  the  parties,  but 

1  Freerking  v.  Freerking,  19  Iowa,  84,  <  Bums  v.  Burns,  13  Fla.  369,  370. 
SS.  And  see  Golding  v.  Golding,  6  Mlsso.  Ap. 

*  For  the  law  relating  to  this  head,  see    602. 

Yol.  I.  §  813,  813  a.  >  Phelan  v,  Phelan,  12  Fla,  449,  452. 

•  1  Bishop  Crim.  Proced.  §  494;  Bishop         ^  Bums  o.  Burns,  18  Fla.  869,  878. 
Stat.  Crimes,  §  977,  978. 
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by  the  court.  "  It  is  immaterial,"  said  Wright,  C.  J.,  **  how 
much  or  how  strongly  the  defeudant  may  admit  the  8u£Sciency 
of  the  proof.  The  public  has  an  interest  in  these  cases,  and  the 
parties  cannot  be  their  own  judges,  but  the  court  decides  where 
so  many  interests  are  involved."  *  The  court  is  to  consider  the 
moral,  the  social,  and  the  mental  well-being  of  the  parties,  in  dis- 
tinction from  their  mere  pecuniary  interests.  And  in  some  de- 
gree the  welfare  of  the  children  will  be  taken  into  the  account. 
Where,  in  one  case,  a  divorce  was  granted  on  the  prayer  of  the 
wife,  the  decision  seems  to  have  proceeded  chiefly  on  the  follow- 
ing facts.  The  husband's  *^  harsh  language,"  said  Wright,  C.  J., 
^*  has  been  oft  repeated,  increasing  in  severity  up  to  the  time  of 
their  separation,  in  December,  1854.  Nothing  like  personal  vio- 
lence is  pretended,  but  instances  of  abusive  language,  quite  as 
well  calculated  to  destroy  the  peace  of  the  family,  and  disturb  its 
happiness.  Not  only  so,  but  we  are  satisfied  that  these  parties 
cannot  live  together  in  peace  and  happiness,  from  the  fact  that 
the  wife,  not  without  just  cause  [though  the  proof  was  not  deemed 
to  be  judicially  sufficient  to  authorize  a  divorce  for  adultery], 
labors  under  the  conviction  that  the  husband  has  been  guilty 
of  adulterous  intercourse  with  other  women,  and  this  con- 
viction or  impression  he  has  never  for  a  moment  attempted  to 

remove."  * 

Allegation.  —  It  is  insufficient  for  a  plaintiff  simply  to  aver, 
'^  that  he  and  his  said  wife  cannot  live  in  peace  and  happiness 
together,  and  that  their  welfare  requires  a  separation."  Said 
Orooiie,  J. :  "A  party  seeking  a  divorce  under  this  head  should 
state  something  more  than  the  conclusion  sought.  He  should 
allogo  his  foundation,  make  out  his  case,  state  facts  and  reasons 
Bufflciont  to  make  the  conclusion  *  fully  apparent '  to  the  court, 
that  the  poaco,  happiness,  and  welfare  of  the  parties  render  it 
nocoHsary  to  sever  the  bonds  of  matrimony.  The  petition  should 
not  only  distinctly  state  the  facts  constituting  the  cause  of  di- 
vorno,  but  it  should  also  show,  prima  facie^  that  complainant  is 
t-ho  iujunul  party,  in  order  to  admit  proof  of  these  essential  facts 
hofiM'o  the  court  should  decree  a  divorce  by  default."  * 

>  r.v«!nr  ♦♦.  Kv»t<>r,  I  towm  I8a  »  Plnkney  ».  FinkDey,4Greene«Iowa, 

<  luiiki>f>|)  It.  Innkf^vis  6  low*,  ^  317.    8H  ^Mb 
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CHAPTER  XLIIL 

DIVORCB  AT  THE  DISGBBTION  OP  THE  OOUBT.* 

§  686.  The  Allegatioii.  —  The  books  are  absolutely  without  prec- 
edents, or  any  discussion,  concerning  the  form  of  the  petition 
for  divorce,  or  the  other  pleadings,  under  statutes  which  author- 
ize the  judge  to  dissolve  the  marriage  of  parties  when  in  his 
opinion  the  public  good,  or  their  interest,  requires.  Plainly  it 
is  not  adequate  for  an  applicant  to  state  simply  the  ''  conclusion 
sought/'^  The  grounds  for  the  application  must,  in  principle, 
be  set  out.  And  as  it  is  addressed  to  the  judicial  discretion,^  the 
necessity  would  seem  obvious  that  it  should  embody,  with  due 
fulness,  such  and  so  many  facts  as  are  required  to  move  the  dis- 
cretion ;  the  same  as,  when  the  party  applies  on  legal  ground,  he 
fully  covers  the  law  by  his  allegation. 

§  687.  Original  Defect  In  Marriage  -*  (Fraud).  «^  Under  this 
statutory  discretion,  the  court  may,  it  has  been  held,  take  juris- 
diction over  an  original  defect  in  the  marriage,  such  as  that  the 
consent  was  obtained  by  fraud,  and  render  a  decree  of  nullity.* 

^  For  the  law  relating  to  this  title,  lee  *  Scroggins  v.  Scroggiiu,  3  Der.  686 ; 

Vol.  I.  §  827  et  Beq.  Barden  v.  Barden,  3  Dev.  648;  Bitter  v, 

*  Ante,  §  686.  And  see  the  obserra-  Hitter,  6  Blackf .  81 ;  Hamaker  v.  na- 
tions of  Greene,  J.,  quoted  at  this  place.  maker,  18  BL  137 ;  ante,  §  293. 

«  Vol.  L  8  880. 
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CHAPTER  XLIV. 

THE  CONSEQUENCES  OF  THE  DECBEB  OF  NULLITY. 

§  688.  In  OenenO.  —  Flowing  by  law  from  the  decree  of  nullity 
is  the  conclusion,  established  past  dispute,  that  the  parties  were 
never  husband  and  wife.  But  as  they  believed  themselves  such, 
and  were  accepted  as  such  by  others,  not  every  transaction 
which  took  place  on  the  basis  of  their  being  married  is,  or  in  the 
nature  of  the  case  can  be,  as  though  it  never  occurred.  Third 
persons  may  have  acquired  rights.  And,  as  between  themselves, 
acts  which  cannot  be  reversed  may  have  transpired.  To  par- 
ticularize :  — 

§  689.  Witness.  —  The  rule  6f  evidence  which  for  ever  protects 
what  passes  in  confidence  between  husband  and  wife,  so  that  one 
of  them  cannot  be  a  witness  to  disclose  it  even  after  the  marriage 
is  dissolved  by  death  or  a  divorce,*  is  not  applicable  to  the  decree 
of  nullity.  No  right  in  this  rule  of  evidence  becomes  vested,^  and 
80  either  party  may  now  testify  to  whatever  he  could  if  the  mar- 
riage had  been  a  mere  pretence.*    Again,  — 

Settlemsnt.  —  After  the  marriage  of  a  pauper  woman  is  declared 
void,  the  man's  settlement,  which  the  law  was  supposed  to  have 
given  her,  is  no  longer  hers.* 

§  690.  Void  and  Voidable,  distinsoislied.  —  There  are  probably 
differences,  depending  on  whether  the  marriage  operated  upon  by 
the  nullity  decree  was  void  or  voidable.^    In  most  respects,  the 

*  Tost,  §  723.  *  Reading  v.  Ludlow,  48  Vt.  028. 

«  1  Uishop  Crim.  Proccd.  §  1089.  •  Vol.  L  §  106, 116, 118;  ante,  f  289; 

•  WclU  IS  Fletcher.  6  Car.  A  P.  12 ;    Qibi,  Cod.  446. 
H.  0.  noni.  WoUi  v.  Fiaher,  1  Moody  &  R. 

UW. 
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consequences  in  the  two  cases  are  the  same,  but  in  some  they 
appear  not  to  be.     Thus,  — 

Between  the  Partiee.  —  Though  the  rights  and  relations  of  the 
parties  in  these  two  classes  of  imperfect  marriage  are  very  dis- 
similar before  sentence  of  nullity,  after  the  sentence  they  are  sub- 
stantially the  same.  The  general  doctrine  is,  that  the  parties  are 
then  regarded  as  if  no  marriage  had  taken  place ;  they  are  single 
persons,  if  before  they  were  single ;  ^  and  their  rights  of  property 
between  themselves  are  to  be  viewed  as  having  never  \Men 
affected  by  the  marriage.  The  man  can  claim  neither  the  per- 
sonal estate  which  was  the  woman's,  nor  curtesy  in  her  lands.^ 
She  is  not  entitled  to  share  in  his  effects ;  nor  can  she  have  ali- 
mony or  dower .^ 

Bue  and  be  sued.  —  The  woman  may  now,  like  any  other  feme 
sole^  sue  and  be  sued.^  She  can  even  maintain  against  the  man 
her  action  at  law  for  the  property  which  was  hers  before  mar- 
riage,* or  for  her  services  during  the  cohabitation.^ 

GhUdren.  —  The  children  are,  by  operation  of  the  decree,  con- 
clusively illegitimate,  equally  whether  the  marriage  was  voidable 
or  void  J  But,  on  questions  not,  like  legitimacy,  depending  on 
the  validity  of  the  marriage,  — 

§  691.  Rishte  of  Third  Persons.  —  Where  rights  of  third  persons 
have  attached,  the  effect  of  the  nullity  decree  is,  as  to  them,  less ; 
particularly  if  the  marriage  was  voidable,  not  void.®  While, 
even  in  the  case  of  a  voidable  marriage,  its  annulling  gives  back 
to  the  woman,  as  against  the  man,  all  her  property,  and  while  as 
against  him  all  claims  extinguished  by  the  marriage  are  revived, 
it  is  otherwise  as  against  a  stranger.^  Yet  even  as  against  him, 
if,  by  collusion  with  him,  the  husband  prior  to  the  sentence  gave 
or  sold  him  goods  of  the  wife,  she,  on  showing  the  collusion,  may 


1  "  If  the  wife  becomes  a  single  wo- 
man by  operation  of  law,  it  is  the  same 
as  if  she  had  always  remained  single.'' 
Anstey  v.  Manners,  Gow,  10. 

2  Aughtie  i;.  Aughtie,  1  PhilUm.  201 ; 
Zule  V.  Zule,  8axton,  96 ;  Sellars  v.  Davis, 
4  Yerg.  603 ;  Cage  v.  Acton,  1  Ld.  Raym. 
615,  621.  Calloway  v.  Bryan,  6  Jones, 
N.  C.  669.  And  cases  cited  2  Bright 
Hus.  &  Wife,  866,  note  (a).  And  see 
Drummond  v.  Irish,  62  Iowa,  41. 


*  Ante,  §  376;  Reeye  Dom.  Bel.  209 ; 
Co.  Lit.  32  a,  33  6;  7  Co.  140. 

*  Hatchett  v.  Baddeley,  2  W.  Bl.  1079. 
See  Lean  v.  Schutz.  2  W.  Bl.  1196;  2 
Bright  Has.  &  Wife,  366. 

»  Post,  §  696;  Anonymous,  1  Dy.  13; 
pi.  61;  Lawson  v.  Shotwell,  27  Missis. 
630,637. 

«  Blossom  V.  Barrett,  37  N.  T.  434. 

^  Vol.  I.  §  118 ;  Gibs.  Cod.  446. 

*  See  post,  §  696. 

»  Cage  V.  Acton,  1  Ld.  Raym.  616, 62L 
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reclaim  them.^  Or,  though  there  was  no  collusion  or  other  fraud, 
if,  in  this  case  of  voidable  marriage,  he  aliened  her  lands  prior  to 
the  nullity  SQjutence,  she,  after  sentence,  may  enter,  under  Stat. 
82  Hen.  8,  c.  28,  during  the  life  of  the  husband.*  And  it  is  laid 
down  in  Brook,^  that  things  executed,  where  the  husband  is 
seised  in  right  of  the  wife,  shall  not  be  avoided  by  a  sentence  of 
nullity ;  as,  waste,  receipt  of  rent,  seisin  of  ward,  presentment  to 
a  benefice,  gift  of  goods  to  the  wife,  &c.  But  that  otherwise  it 
is  #1  matter  of  inheritance ;  as,  if  the  husbaud  discontinues  or 
charges  land  of  his  wife,  releases  or  manumits  villein,  &c.^ 
After  a  marriage  has  been  declared  void  by  judicial  sentence, 
it  is  too  late  for  the  husband's  creditors  to  come  in  and  take 
the  wife's  property  for  his  debts,  whatever  they  might  have  done 
before.^ 

§  692.  ZS£Feot  on  Vested  Realty.  —  If  land  is  conveyed  to  a  hus- 
band and  wife,  and  the  heirs  of  their  two  bodies  ;  and  afterward 
the  marriage,  being  voidable,  is  avoided  by  sentence ;  the  inheri- 
tance, which  once  vested  in  them,  is  gone,  being  "  turned,"  says 
Coke,  "  to  a  joint  estate  for  life."  *  And  if,  before  the  divorce, 
the  parties  are  disseised  of  such  land,  and  the  husband  releases 
to  the  disseisor;  the  woman,  after  the  divorce,  may  have  the 
moiety  of  it,  though  there  were  no  moieties  before ;  for  the  di- 
vorce converts  the  estate  into  moieties." 

Bmblements.  —  *^  It  was  held,  that,  if  a  lease  be  made  to  husband 
and  wife  during  the  coverture,  and  the  husbaud  sows  the  land, 
and  afterwards  they  are  divorced  causa  prcecontractuSj  the  husband 
shall  have  the  emblements,  and  not  the  lessor ;  for,  although  the 
suit  is  the  act  of  the  party,  yet  the  sentence  which  dissolves  the 
marriage  is  the  judgment  of  the  law."  ® 

§  693.  Man's  Bond  to  Woman.  —  ^^  In  an  early  case,"  to  quote 
from  Bright  on  Husband  and  Wife,^  ^'  it  is  laid  down,  that,  if  a 


1  Br.  Deraignment  &  Dirorce,  pi.  10; 
2  Bright  Hub.  &  Wife,  865. 

<  1  Bright  Hub.  &  Wife,  165;  2  ib. 
865;  Co.  Lit.  326  a.  The  statute  of 
Michigan  provides,  that,  upon  the  disso- 
lution of  the  marriage  by  divorce  or  sen- 
tence of  nullity  for  any  cause  except  the 
adultery  of  the  wife,  she  is  entitled  to  the 
immediate  possession  of  all  her  real  es- 
tate, in  the  same  manner  as  if  her  hus- 
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band  were  dead.    Johnson  r.  Johnsoo, 
Walk.  Mich.  809. 

*  Br.  Deraignment,  Ac.  pi.  18. 
«  2  Bright  Hus.  &  Wife,  864. 

*  Kelly  c.  Scott,  5  Grat  479. 

*  Co.  Lit.  27  6. 

7  2  Bright  Hus.  &  Wife,  865^  and  the 
authorities  there  cited. 

«  Oland's  Case,  5  Co.  116  a;  2  BL 
Com.  128. 

9  2  Bright  Has.  &  Wife,  866. 
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man  is  bound  to  ^feme  Bole^  and  afterwards  marries  her,  and  after- 
wards they  are  divorced,  the  obligation  is  revived.^  This  case 
was  cited  and  agreed  to  by  Holt,  C.  J.,  in  Cage  v.  Acton  ;^  be- 
cause the  divorce,  being  a  vincuio  matrimonii  by  reason  of  some 
prior  impediment,  ba  prceeantract,  &c.,  makes  them  never  husband 
and  wife  ab  initio.     But,  — 

Wlfe^B  Lands  oonveyed  away  by  Husband.  —  ^'  If  the  husband  had 
made  a  feoffment  in  fee  of  the  lauds  of  his  wife,  and  then  the 
divorce  had  been,  that  would  have  been  a  discontinuance,  as  well 
as  if  the  husband  had  died  ;  because  then  the  interest  of  a  third 
person  had  been  concerned,  but  between  the  parties  themselves 
it  will  have  a  relation  to  destroy  the  husband's  title  to  the  goods. 
And  it  proves  no  more  than  the  common  rule ;  namely,  that  ref- 
lation will  make  a  nullity  between  the  parties  themselves,  but 
not  amongst  strangers.'*  ^ 

§  694.  Wife's  Debts  —  (Before  Sentence  —  After).  —  A  man 
may  be  answerable  for  debts  contracted  by  a  woman  whom  he 
holds  out  as  his  wife,  though  she  is  not  truly  such.^  But  a  void- 
able marriage,  being  for  eveiy  purpose  good  until  dissolved,  will 
create  a  liability  within  the  common  rule,  to  the  same  extent  as 
though  it  contained  no  impei-fection.^  On  its  being  avoided  by 
sentence,  his  liability  ceases.*    Now,  — 

§  695.  Third  Person  where  Marriage  was  Void.  —  Not  under  all 
circumstances,  or  to  the  same  extent,  will  the  rights  of  third  per- 
sons be  protected  when  the  marriage  was  in  law  void,  as  we 
have  seen  they  are  when  it  was  only  voidable.  For  example,  if 
a  husband  sells  a  chattel  which  was  his  wife's,  where  the  marriage 
is  voidable,  the  purchaser  obtains  a  title  which  the  nullity  sen- 
tence cannot  take  away.^  But  an  infant  girl  having,  in  good 
faith,  married  a  man  who  had  a  former  wife  living;  and  her 
father,  ignorant  likewise  of  the  impediment,  having  given  her  a 
slave,  —  it  was  held,  not  only  that  the  gift  invested  the  husband 
with  no  title  thereto,  but  further,  that,  though  he  afterward  sold 
it  with  her  consent,  she  being  still  in  her  minority,  the  sale  con- 
veyed no  title  as  against  her  to  the  purchaser.^ 

1  2  Br.  Coyerture,  pi.  82,  cites  26  H.  *  Vol.  L  §  537. 

8,  7,  per  Fitzherbert  &  Norwich.  »  Vol.  L  §  116. 

*  Cage  V.  Acton,  1  Ld.  Raym.  516, 521 ;  *  Anstey  v.  Manners,  Gow,  10. 

but  see  Dy.  140,  pi.  39.  t  Ante,  §  601. 

s  Bright,  ut  sup.  *  Sellars  v,  Davis,  4  Yerg.  603. 
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§  696.  Tmxtbmi  of  Woman's  GUrimo  on 
—  The  womao,  deceived  by  the  man  into  s  marriage  which  is 
Toidf  —  809  for  example,  where,  unknown  to  her,  he  has  a  tormer 
wife  liying,  •<-*  may,  upon  bill  in  equitj,  compel  him  to  accouBt 
for  the  rente  and  profits  of  the  property  he  receiyed  under  the 
supposed  marriage,  and  redeliver  it  to  her  with  its  proceeds,  le- 
taining  for  himself  the  benefit  of  his  improyements.^  And,  at 
law,  she  can  recover  from  him  compensation  for  her  services  dur- 
ing the  cohabitation.'  Or,  after  his  deatii,  she  can  enforce  the 
like  claim  against  his  estate  in  the  hands  q£  his  legal  representa* 
tives.'  It  was  in  Louisiana  held,  that,  under  these  eircumstaneea, 
the  woman  can  recover  of  the  estate  of  the  deceased  a  compenaa^ 
tion,  not  only  for  such  services,  but  for  the  use  of  her  fumitoie 
and  the  hire  of  her  negroes ;  together  with  the  money  which  he 
received  from  her,  in  his  lifetime,  and  money  which,  after  his 
death,  she  as  his  executrix  had  paid  to  his  creditors  previously  to 
the  time  when  the  letters  were  revoked  on  the  appearance  of  the 
former  wife ;  for  "  she  has  a  right  to  be  indemnified  against  the 
consequences  of  the  deceit."  ^ 

I  Young  V.  Na^lor,  1  Hill  £q.  383 ;         >  Higgins  v.  Breen,  0  Miuo.  497. 
ABto,  1 201.  *  Fox  V.  DawBon'g  Curator,  S  Mart 

>  Ante,  §  090 ;  Blossom  v.  Barrett,  37  La.  04. 
V.  Y.  434. 
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CHAPTER  XLV. 

THB  OONSBQtJSNCBS  OF  DIYOBOB  FROM  THB  BOND   OF   MATBI- 

MONY. 

1 607.  IntroductiofL 
697a-704a.  The  Status  of  the  Parties. 

705-726.  Property  Rights  of  Parties  and  Third  Persons. 

§  697.  OlMovitLes  of  8ab}eot «—  The  oonsequenoes  of  dissolv- 
ing au  originallj  valid  mariiage  are  quite  different  from  those  of 
declaring  a  marriage  to  have  been  always  void.  Yet  the  com* 
mon-law  authorities  from  the  mother  country  afford  us  but  little 
help  to  the  particulars  of  the  difference.  In  England,  prior  to 
1858,  judicial  dissolutions  of  marriages  originallj  valid  were  un» 
known;  unless  we  except  the  very  early  periods,  the  records 
whereof,  transmitted  to  us,  are  too  meagre  and  indistinct  to 
afford  practical  help.^  When  Parliament  dissolved  such  a  mar- 
T^ge  by  ^cial  act,  the  consequence,  it  has  been  said,  *^  does 
not  very  clearly  appear."  ^  In  some  of  our  States  statutes  have 
pretty  fully  provided  for  these  cases.  So  that,  when  we  inquire 
after  the  unwritten  law,  we  find  the  decisions,  it  may  be,  not 
quite  covering  the  entire  subject.  Still,  in  later  years,  they  have 
been  greatly  multiplied ;  until,  as  to  most  questions,  the  doctrine 
is  reasonably  well  settled. 

How  Chapter  divided.  —  We  shall  consider,  I.  The  Status  of 
the  Parties;  II.  The  Property  Rights  of  the  Parties  and  Third 
Persons. 

I.    The  Status  of  the  Parties, 

§  697  a.  In  Oeneral.  —  The  law,  as  to  marriage,  knows  only  two 
forms  of  the  status,  —  that  of  married  persons,  and  that  of  un* 
married.  A  man  who  has  a  wife,  or  a  woman  who  has  a  huch 
band,  is  married.  A  person  without  a  husband  or  wife  is  not 
married, —  is  mngle.    Whether  or  not  such  single  person  onoe 

1  Vol.  1.  §  661  and  note,  706.  >  2  Bright  fius.  &  Wife,  866. 
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had  a  husband  or  wife  —  was  once  a  married  person  —  is  imma- 
terial when  the  inquiry  relates  to  the  present  time.  If  a  married 
man  loses  his  wife,  or  if  a  married  woman  loses  her  husband, 
he  or  she  ceases  to  be  a  married  person.  A  husband  without  a 
wife,  or  a  wife  without  a  husband,  is  unknown  to  the  law.  This 
is  elementary  doctrine,  of  the  class  of  the  self-evident,  yet  it  has 
proved,  to  some  judges,  "  glare  ice,"  upon  which  they  slipped  ' 

and  fell.  It  has  been  pointed  to,  and  warnings  have  been  said 
over  it,  in  every  edition  of  this  work ;  but,  as  to  some  judges,  all 
in  vain.  In  the  present  edition,  condensed  more  than  some  of 
the  earlier  in  various  particulars,  all  the  warnings  are  retained ; 
and,  to  them,  because  of  their  demonstrative  necessity,  others 
are  added.^  No  judicial  person  ever  denied  this  doctrine,  but 
because  of  its  simplicity,  it  is  constantly  being  overlooked. 
Thus,  — 

§  898.  Remarriage  after  Parliamentary  Divoroe.  —  *^  Parliamen- 
tary bills  of  divorce,"  says  Shelford,  "  usually  declare  that  the 
bond  of  matrimony  between  tlie  parties  shall  be  wholly  dissolved, 
annulled,  vacated,  and  made  void  to  all  intents  and  purposes 
whatsoever.  But  express  authority  to  contract  a  new  marriage 
is  given  only  to  the  injured  party;  making  it  lawful  for  such 
party  to  marry  again,  and  declaring  that  the  children  born  in 
such  matrimony  shall  be  legitimate.  There  is  no  similar  provi- 
sion for  the  future  marriage  of  the  offending  party.  It  seems 
more  than  probable,  that,  in  the  early  instances  of  these  divorces, 
it  was  not  supposed  or  adverted  to  that  the  permission  to  contract 
a  new  marriage  could  extend  to  the  adulteress.  But  the  subse- 
quent and  long  acquiescence  seems  to  have  established  such  mar- 
riages, or  at  least  entitled  them  to  be  established,  if  any  doubt 
should  arise  respecting  their  validity.  It  is  indeed  difficult  to 
undei-stand,  how  a  marriage  can  be  dissolved  as  to  one  of  the 
parties,  without  being  equally  dissolved  as  to  the  other.  And 
perhaps  it  may  be  concluded,  that  divorce  bills,  as  now  worded, 
though  purporting  only  to  relieve  the  injured  party,  are  a  com- 
plete dissolution  of  the  marriage ;  of  which  dissolution  the  adul- 
teress may  legally  avail  herself,  unless  expressly  prohibited  by 
the  same  act  of  the  legislature.  This  point  was  much  discussed 
in  the  House  of  Lords  in  the  year  1800 ;  and,  although  the  pre- 

1  Vol  I  §  123, 287  a,  304;  ante,  $  142,  note  (par.  4),  166, 168, 170a^l70c,  199  a. 
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ponderating  opinion  seemed  to  be  in  favor  of  the  validity  of  the 
marriage  between  the  guilty  parties,  yet  some  of  the  speakers 
entertained  doubts."  ^    Now,  — 

§  699.  GeneraUy  of  Marrying  after  Dlsaolntloii.  —  The  true  doc- 
trine is  everywhere,  alike  in  principle  and  on  the  authorities,  that, 
whenever  a  marriage  is  dissolved,  whether  by  legislative  act  or 
by  judicial  decree,  and  whether  th^  dissolution  extends  in  form  to 
both  of  the  parties  or  is  only  a  reduction  of  the  status  of  one  of 
them  to  non-marital,  the  effect  is  to  make  both  single  persons, 
and  consequently  to  authorize  both  to  enter  into  new  marriages. 
Special  terms  of  the  statutes  may,  and  in  some  of  the  States  do, 
prevent  this,  to  the  extent  of  rendering  the  new  marriage  penal 
and  void ;  but  they  cannot  prevent  the  dissolution,  as  to  one, 
operating  to  render  the  other  unmarried,  and  qualify  him  to 
marry,  within  the  rules  of  the  international  law  of  marriage. 
Something  of  this  subject  was  said  in  the  first  volume.^  To 
illustrate :  — 

§700.  Polygamy  —  Adultery.  —  If  the  statute  prohibits  the 
guilty  party,  after  a  divorce,  to  marry  again,  yet  he  does  marry, 
he  may  be  punished  criminally  under  the  particular  provision, 
but  not  under  one  against  either  polygamy  or  adultery .^  Having 
ceased  to  be  a  married  person  —  having,  if  a  man,  no  longer  a 
wife  —  he  can  commit  no  matrimonial  offence  against  the  woman 
who  once  was,  yet  is  not  now,  his  wife,  or  against  the  public  that 
no  longer  recognizes  her  as  such.  "The  terms  husband  and 
wife,"  said  Selden,  J.  in  delivering  the  opinion  of  the  Supreme 
Court  in  one  of  the  districts  of  New  York,  holding  a  defendant  in 
these  circumstances  not  to  be  guilty  of  polygamy,  "  have  a  very 
definite  and  precise  meaning.  They  are  descriptive  of  persons 
who  are  connected  together  by  the  marriage  tie,  and  are  signifi- 
cant of  those  mutual  rights  and  obligations  which  flow  from  the 
marriage  contract.  Until  those  obligations  are  assumed,  there  is 
no  wife  ;  and  the  term  is  then  applied,  not  merely  to  describe  a 
woman  who  has  been  married,  but  as  expressive  of  the  relation 

1  Shelford  Mar.  &  Diy.  476.    And  see  nam,  1  Pick.  136;  The  State  v.  Weather- 

Chichester  v.  Mure,  8  Swab.  &  T.  223,  by,  43  Maine,  258;  People  v.  Hovey,  6 

stated  in  part.  Vol.  I.  §  287  a.  Barb.  117.    And  see  Dickson  v.  Dickson, 

s  Vol.  I.  §  804  et  seq.    And  see  the  1  Yerg.  110,  116;  Calloway  v.  Bryan,  6 

places  referred  to  in  the  note  to  ante,  Jones,  N.  C.  669 ;  Vol.  I.  §  149, 161,  804- 

I  697  a.  807,  856^  874. 

*  Ante,  §  168;  Commonwealth  v.  Put- 
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existing  between  her  and  her  husbancL  So  long  m  that  relatioo 
continues,  she  is  properly  a  wife ;  when  that  ceases,  the  term  is 
no  longer  applicable.  The  decree  dissolves  the  mamage^  and  de- 
clares that  each  party  is  freed  from  its  obligations.  The  marriage 
contract,  therefore,  is  at  an  end;  not  only  the  complainant  in 
the  chancery  suit  [for  divorce],  but  the  defendant  also,  is  ab- 
solved from  all  the  obligations,  arising  out  of  ikat  contract.  The 
relation  of  the  parties,  consisting  in  their  mutual  rights  and  du- 
ties, no  longer  exists  ;  and  it  would  seem  to  follow,  that  the  words 
husband  and  wife,  used  to  describe  that  relation,  have  ceased  to 
be  applicable.  Certainly  the  former  vf\fe^  as  to  whom  the  disso- 
lution of  the  marriage  is  entirely  unlimited,  cannot  be  said,  after 
this  decree,  to  have  had  a  husband  living  ;  for  she  might  marry 
again,  and  thus,  if  that  were  so,  have  two  lawful  husbands  at  the 
same  time.  But  husband  and  wife  are  correlative  tei*ms,  so  de- 
fined by  lexicographers  ;  which  implies,  that,  whenever  one  can 
be  properly  applied,  there  must  be  a  person  to  whom  the  corre- 
sponding term  is  applicable.  If,  therefore,  the  defendant  is  no 
longer  the  huBhand  of  his  former  wife,  then  she  is  no  longer  his 
w\fe.  It  was  urged  in  the  argument  that,  while  tlie  dissolution 
of  the  marriage  by  the  decree  was  total  and  absolute  on  the  part 
of  the  complainant,  it  was  only  partial  as  to  the  defendant,  who 
remained  subject  to  a  portion  of  the  restraints  arising  from  the 
marriage  contract.  In  answer  to  this  it  may  be  said,  that  the  ob- 
ligations of  the  marriage  relation  are  mutual ;  and  the  abrogation 
of  them  on  one  side  necessarily  involves  their  annihilation  upon 
the  other ;  and  accordingly  the  decree  itself  provides,  that  each 
party  is  freed  from  those  obligations.  The  restraint  of  the  de- 
fendant, as  to  a  second  marriage,  arises,  not  out  of  the  marriage 
contract,  or  from  any  continuing  obligations  to  his  former  wife, 
but  exclusively  from  the  positive  prohibition  of  the  statute.*'^ 
Again,  — 

§  701.  Prohibltloa  of  BCania^B  not  Bztim-tcnitorUa.  — -  A  prohibi- 


1  People  V,  HoTey,  6  Barb.  117,  118, 
110.  The  New  York  statute  of  bigamy 
by  its  teems  does  not  extend  "  to  any  per- 
son by  reason  of  any  former  marriage 
which  shall  haye  been  dissoWed  by  the 
decree  of  a  competent  conrt,  for  some 
cause  other  than  the  adultery  of  such 
person."    And  it  is  held  to  be  no  defence 
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to  an  indictment  under  it,  that,  snbse> 
qnently  to  the  second  marriage,  the  first 
was  dissoWed  for  a  cause  other  than  the 
defendant's  adultery,  occurring  prior  to 
the  second  marriage.  But  if  the  decree  of 
divorce  had  been  preTiously  rendered,  it 
would  be  otherwise.  Baker  v.  People,  S 
Hin,  K.  Y.  8S& 
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tion  to  the  guilty  party  in  divoroa  to  contract  a  second  marriage  ^ 
is  without  effect  outside  of  the  territorial  limits  of  the  prohibiting 
State.^  For  example,  the  divorce  statute  of  Kentucky  declared, 
that  the  final  decree  '^  shall  not  operate  so  as  to  release  the  offend- 
ing party,  who  shall  nevertheless  remain  subject  to  all  the  pains 
and  penalties  which  the  law  prescribes  against  a  marriage  while  a 
former  husband  or  wife  is  living  ;  '* '  and  a  woman,  divorced  in 
Kentucky  for  her  fault,  removed  to  Tennessee,  and  there  married. 
The  Tennessee  court  held  this  marriage  to  be  good ;  Catron,  J., 
observing :  ^^  I  have  with  much  perseverance  examined  and  en- 
deavored to  find  some  legal  principle  that  would  avoid  the  mar- 
riage;  .  .  .  but,  to  my  great  regret,  I  have  not  been  able  to  find 
any  such  principle.  I  will  therefore  briefly  state  what  I  have 
found  the  law  clearly  to  be.  •  .  .  Mary  May  [the  petitioner]  was 
legally  divorced  from  her  husband,  Benjamin  May,  by  the  Union 
Circuit  Court  of  Kentucky,  being  a  court  of  competent  jurisdic- 
tion over  the  subject-matter  and  the  parties ;  the  decree  dissolv- 
ing the  marriage  is  conclusive  on  all  the  world.^  The  statute  of 
Kentucky  provides,  that  [she]  shall  not  be  released  from  the 
marriage  contract,  but  shall  be  subject  to  all  the  pains  and  pen- 
alties of  bigamy.  It  is  impossible  in  the  nature  of  things,  that  all 
the  relations  of  wife  shall  exist  when  she  has  no  husband ;  who, 
as  soon  as  the  decree  dissolving  the  marriage  was  pronounced, 
was  an  unmarried  and  single  man,  freed  from  all  connections  and 
relations  to  his  former  wife ;  and  equally  so  was  the  petitioner 
freed  from  all  marriage  ties  and  relations  to  Benjamin  May,  in 
reference  to  whom  she  stood  like  unto  every  man  in  the  commu- 
nity. Therefore  he  has  no  right  to  complain  of  the  second  mar- 
riage ;  who  has  ?  Not  the  Commonwealth  of  Kentucky,  whose 
penal  laws  cannot  extend  beyond  her  own  territorial  jurisdiction, 
and  cannot  be  executed  or  noticed  in  this  State,  where  the  second 
marriage  took  place,  and  the  violation  of  said  laws  was  effected.^ 


I  Vol.  L  §  304,  806. 

>  Reed  v.  Hudson,  IS  Ala.  670,  572 ; 
Fuller  V.  Fuller,  40  Ala.  801 ;  Common- 
wealtli  V.  I^w,  113  Mass.  468 ;  Van  Storch 
9.  Qrimn,  21  Smfth,  Pa.  240.  And  see 
Bullock  V.  Bullock,  122  Mass.  3.  See 
Marshall  v.  Marshall,  4  Thomp.  &  C  449, 
a  Hun,  238,  48  How.  Pr.  67. 

'  See  Cox  V.  Comhs,  8  B.  Monr.  281. 

^  Roach  V.  Grayan,  1  Ves.  Sen.  157; 


Burrows  v.  Jemino,  2  Stra.  733;  Rex  v. 
Roche,  1  Leach,  4th  ed.  134;  Mills  v. 
Duryee,  7  Cranch,  481 ;  Grant  v.  MoLach- 
lin,  4  Johns.  84. 

•  Folliott  0.  Ogden.  I  H.  Bl.  128,  185 ; 
Houston  9.  Moore,  6  Wheat.  1,  60 ;  Com- 
monwealth V.  Green,  17  Mass.  616,  640; 
ScoYille  V.  Canfleld,  14  Johns.  888 ;  United 
States  V.  Lathrop,  17  Johns.  4^ 
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Had  Mary  May  married  a  second  time  in  Kentucky,  such  mar- 
riage would  not  be  void  because  she  continued  the  wife  of  Benja- 
min May,  but  because  such  second  marriage  in  that  State  would 
have  been  in  violation  of  a  highly  penal  law  against  bigamy;  it 
being  a  well-settled  principle  of  law,  that  any  contract  which 
violates  the  penal  laws  of  the  country  where  made  shall  be  void. 
The  inquiry  with  this  court  is  not,  however,  and  cannot  be, 
whether  the  laws  of  Kentucky  have  been  violated  by  this  second 
marriage,  but,  have  our  own  laws  been  violated?  The  act  of 
1820,  c.  18,  against  bigamy,  declares  it  felony  for  any  person  to 
marry  having  a  former  husband  or  wife  living.  Mary  May  had 
no  husband  living,  and  is  not  guilty  of  bigamy  by  our  statute ; 
nor  has  she  violated  the  sanction  of  any  penal  law  of  this  State. 
No  principle  of  comity  amongst  neighboring  communities  can  be 
extended  to  give  force  and  effect  to  the  penal  laws  of  the  one  so- 
ciety ex-territorially  of  the  other ;  and,  for  many  reasons,  it  would 
be  equally  inconvenient,  not  to  say  impracticable,  to  adopt  the 
principle  among  sister  States  of  the  American  Union ;  for  which 
this  court  has  the  conclusive  authority  of  the  Supreme  Court  of 
the  United  States."  ^  So  the  court,  in  spite  of  the  Kentucky  stat- 
ute under  which  this  woman  was  divorced,  and  of  the  Tennessee 
enactment  which  made  it  felony  for  one  who  has  a  former  hus- 
band or  wife  living  to  marry,  affirmed  the  validity  of  her  mar- 
riage. She  had  no  former  husband  living,  and  she  violated  no 
law.2    Moreover,  — 

§  702.  statutory  Prohibition  not  applicable  to  Foreign  ZMvoroe.  — 
Penal  statutes  are  by  construction  restricted  to  what  is  done 
within  the  territorial  limits  and  jurisdiction  of  the  country  enact- 
ing them ;  ^  and  of  this  sort  are  prohibitions,  to  the  guilty  party, 
to  marry  after  divorce.*  However  general  their  terms,  they  are 
by  interpretation  applied  only  to  domestic  divorces,  not  to  those 
rendered  in  other  States  and  countries.^  For,  said  Parker,  C.  J., 
*^  the  criminal  laws  of  a  State  do  not,  ex  viffore  tuo^  have  force 

1  In  Hooflton  v.  MoorCi  sapra,  at  p.  68.    v.  Heath,  1  m.  Ap.  82 ;  People  v.  Cnear, 

2  Dickson  v.  DickBon,  1  Yerg.  110, 114,     1  Parker,  0.  C.  646. 
116.    And  see  ante,  §  700;  Putnam  v.         *  Vol.  I.  §800. 

Putnam,  8  Pick.  438;  Cambridge  v.  Lex-  ^   Clark  v.  Clark,  8  Cush.  386;  Pons- 

ington,  1  Pick.  600 ;  Ponsford  v,  Johnson,  ford  v.  Johnson,  2  Blatch.  61 ;  Bullock  v. 

2  Blatch.  61.    But  see  dicta  in  Williams  Bullock,  122  Mass.  8.    In  Mississippi,  the 

o.  Oates,  6  Ire.  636,  and  Mansfield  r.  Mo-  statute  expressly  gires  the  guiltj  partj, 

In^yre,  10  Ohio,  27.  in  all  cases,  after  divorce,  the  right  to 

s  Bishop  Stat.  Crimes,  §  141 ;  Hildreth  marry.    Powell  r.  PoweU,  27  Missis.  788- 
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beyond  the  territory  of  the  State  which  enacts  them."  ^    Con- 
trary to  this  we  have  some  dicta  in  New  York ;  thus,  — 

§  703.  Adverse  Dlota  in  New  Tork.  —  The  language  of  a  pro- 
hibiting statute  in  New  York  is,  that  ^*  no  second  or  other  subse- 
quent marriage  shall  be  contracted  by  any  person  during  the 
lifetime  of  any  former  husband  or  wife  of  such  person,  unless 
the  marriage  with  such  former  husband  or  wife  shall  have  been 
'  annulled  or  dissolved  for  some  cause  other  than  the  adultery  of 
such  persou."  And  Johnson,  J.,  sitting  in  the  Court  of  Appeals, 
said  of  its  construction :  ^*  Its  subject-matter  is  the  prohibition  of 
marriages,  within  this  State,  to  certain  persons  who  come  within 
its  terms.  It  covers  the  case  of  one  married  abroad  and  divorced 
abroad  for  his  own  adultery,  just  as  plainly  as  it  does  the  case  of 
a  marriage  and  divorce  for  the  same  cause  here." «  The  same 
doctrine  was  afterward  laid  down  in  a  lower  court ;  ^  the  mean- 
ing being,  that,  because  the  statute  is  in  its  terms  broad  enough 
to  include  foreign  divorces,  it  should  therefore  be  applied  to  them 
equally  as  to  domestic  ones.  This  is  a  sort  of  oversight  which, 
in  every  department  of  the  law,*  frequently  befalls  judges  while 
delivering  from  the  bench  mere  dicta.  If  our  statutes  were  ap- 
plied to  all  things  within  their  terms,  bedlam  would  reign  through- 
out our  entire  judicial  and  governmental  affairs.  A  contract, 
authorized  by  statute,  would  bind  insane  persons,  married  women, 
minors,  and  even  babes  at  the  breast.  Persons  of  no  under- 
standing would  be  convicted  of  the  heaviest  crimes.  A  man 
lawfully  selling  intoxicating  liquors  in  his  own  State  could  not 
visit  his  father  in  a  State  prohibiting  it,  but  he  would  be  arrested, 
tried,  convicted,  and  sentenced  to  the  penalties  of  the  law  under 
which  the  sale  was  not  made.  But  our  courts  do  not  adjudge 
such  doctrine.  The  nearest  they  approach  it,  is  occasionally  to 
announce  it  in  a  dictum.    The  rule,  derivable  from  adjudication,  is, 

^  West   Cambridge  o.  Lexington,   1  49;   Dickson  v.  Dickson,  1   Yerg.  110; 

Pick.  606,  61  Oi    "The  statutory  declara-  Commonwealth  v.  Green,  17  Mass.  616;  1 

tion,  that  the  delinquent  party  shall  never  Greenl.  £t.  §  876 ;  Morgan  v.  Pettit,  3 

marry  again  without  incurring  the  penal-  Scam.  629. 

ties  denounced  for  bigamous  connections,         <  Cropsey  v.  Ogden,  1  Keman,  22S, 

could  not  have  been  intended  to  apply  to  236. 

husbands  who  had  never  been  either  citi-         *  Smith  v,  Woodworth,  44  Barb.  198. 
zens  or  domiciled  residents  of  Kentucky."         *  As  to  which,  see  1  Bishop  Crim. 

Maguire  v.  Maguire,  7  Dana,  181,  187.  Law,  §  116  and  note,  par.  9,  and  places 

And  see  Commonwealth  v.  Hunt,  4  Cush.  there  referred  to. 
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that  all  parts  of  the  legal  system,  the  written  and  the  imwritten, 
are  to  be  interpreted  together ;  and  a  statute  is  so  far  to  be  cut 
short  in  its  meaning  by  the  common  law  as  to  preserve  the  har- 
mony of  the  legal  system,  and  prevent  violence  to  fundamental 
principles.*  And  it  is  held  in  New  York,  in  spite  of  this  statute, 
that,  if  a  person  there  divorced  goes  into  another  State  and  mar- 
ries, the  marriage  is  good  in  New  York.^ 

§  704.  Whether  Prohibition  rendeiB  Marxlaee  Void.  —  The  query 
has  been  already  raised  in  these  volumes,^  whether  the  prohibi- 
tions of  marriage  to  the  divorced  party  should  not  be  construed 
as  operating  merely  by  way  of  penalty,  not  as  rendering  the  mar- 
riage void,  unless  express  words  of  nullity  are  employed.  There 
are  intimations  against  this ;  ^  but  the  circumstances  differ,  and 
it  is  deemed  best  to  leave  the  question  to  stand  on  the  former 
discussions.^ 

§  704  a.  Name.  -^^  The  rule  of  law  and  custom  is  familiar,  that 
marriage  confers  on  the  woman  the  husband^s  surname.  If  it  is 
declared  void  from  the  beginning,  her  maiden  name  returns  to 
her.^  But  a  dissolution,  for  a  cause  subsequent  to  the  nuptials, 
leaves  the  husband's  surname  still  hers.^  In  some  of  our  States, 
the  statutes  authorize  the  court  to  permit  the  woman  to  resume 
her  maiden  name. 

II.    The  Property  RighU  of  the  Parties  and  Third  Persons. 

§  705.  in  Oeneral.  —  The  sentence  we  are  considering,  so  far 
from  undoing  the  original  marriage,  expressly  affirmsit^  It  does 
not,  therefore,  restore  the  parties  to  their  former  condition,  but 
places  them  in  a  new  one.  Yet,  as  we  saw  in  the  last  sub- 
title^  it  makes  both  parties  single,  freeing  them  as  effectually 
from  the  marriage  bond  as  does  the  sentence  of  nullity.    Thus,  — 


&  Bishop  Sut  Crimes,  §  ISS,  181, 139, 
141. 

*  Ponsford  v.  Johnson,  2  Blatch.  61 ; 
Wobb'sEsUte,  Tucker,  872.  This  section 
!s  In  the  fifth  edition  more  expanded. 
The  omission  here  of  the  farther  discos- 
slon  is  simply  because  it  seems  to  be  un- 
nei'essary,  not  from  any  doubt  of  its  cor- 
rectness. 

•  Vol  L  §  806,  806  a. 
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^  Calloway  v.  Bryan,  6  Jones,  N.  C. 
669,  which  compare  with  Williams  v. 
Gates,  6  Ire.  686,  and  Park  0.  Barron,  20 
Qa.  702 ;  ante,  {  701,  which  also  compare 
with  Vol.  L  §  283,  286-287  a. 

«  Vol.  L  f  287  a,  806,  806  a. 

*  Within  the  principle  of  ante,  {  688-* 
600. 

T  P^ndaU  o.  Gk>ldsniid,  2  P.  D.  268. 

•  Ante^S^^^ 
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Sua  —  Convoy.  —  The  woman  can  sue  and  be  sued,^  and  in  her 
own  name  alone  convey  her  lands.^ 

Persoaalty  Tested  in  Husband.  —  The  wife's  personal  property, 
reduced  to  possession  by  the  husband  and  rested  in  him,  and  not 
restored  to  her  by  the  decree  of  the  court  which  dissolves  the 
marriage,'  remains  his  after  the  divorce,  the  same  as  before> 

Not  Widow.  —  On  the  man's  death  the  woman  is  not  his  widow, 
therefore  no  rights  which  the  law  gives  to  widows  are  hers.^ 

§  706.   Dfmer:-^ 

BUewhere.  —  The  author  has  discussed  in  another  work  the 
subject  of  dower,*  except  as  to  the  effect  produced  on  it  by 
divorce. 

Deatk  of  Husband,  while  Husband,  essetitlsl  to  Dower.  —  There 
can  be  no  dower  except  where  the  husband  dies  while  the  mar- 
riage is  subsisting.  Therefore  this  divorce,  by  dissolving  it, 
takes  away  the  woman's  possibility  of  dower.  Not  being  a 
Tested  interest,^  it  disappears  with  that  whereon  it  was  sus- 
pended.   Further  as  to  which,  -^ 

History  and  Form  of  Doctrine.  — -  We  saw  in  another  connection,^ 
that  probably  in  ancient  times  the  divorce  for  adultery  dissolved 
the  marriage,  whereupon  the  woman's  possibility  of  dower  was 
at  an  end*,  **  by  the  rule  of  law,"  declares  Britton,  ^^  which  says 
that  the  marriage  subsisting  action  of  dower  remains,  but  the 
marriage  failing  the  action  is  extinct."  And  this  ancient  author 
applied  the  rule  equally  to  the  divorce  dissolving  a  valid  marriage 
and  to  the  sentence  which  declares  a  void  or  voidable  one  to 
be  null.  So,  travelling  down  to  a  date  when  the  light  of  the 
modern  law  becomes  distinct.  Coke  says  of  dower :  *^  Concerning 
the  seisin,  it  is  not  necessary  that  the  same  should  continue  dur- 
ing coverture ;  for,  albeit  the  husband  aliens  the  lands  or  tene- 
ments, or  extinguishes  the  rents  or  commons,  Ac,  yet  the  woman 
shall  be  endowed.    But  it  is  necessary  that  the  marriage  do  con- 


1  Post,  §  724;  Gibson  v.  Gibson,  46 
TVls.  449;  Calderwood  v.  ¥jwr,  81  Cal. 
888. 

<  Piper  V.  May,  61  Ind.  283. 

*  Ante,  §  620  et  seq. 

«  Lawson  v.  SbotweU,  27  Missis.  080, 
688. 

^  Dobson  V.  Batler,  17  Misso.  87; 
Chenowitb  v.  Chenowith,  14  Ind.  2. 
Iionisianft.  —  For  oooseqaences  in  Louisi- 


ana, see  Bonyillain  v,  Bourg,  16  La.  An. 
863;  Succession  of  Ewing,  16  La.  An. 
416 ;  Decuir  v.  Lejeune,  16  La.  An.  660 ; 
Succession  of  Pinnlger,  26  La.  An.  63. 
In  Missouri,  in  view  of  the  Louisiana 
laws,  Depas  v.  Majo,  11  Misso.  814. 

*  1  Bishop  Mar.  Women,  {  289-470. 

T  lb.  §  289. 

I  Vol.  L  §  661  and  note. 
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tinue ;  for,  if  that  be  dissolved,  the  dower  ceases.  Ubi  nullum 
matrimonium^  ihi  nulla  dos^  ^  Though,  at  the  tiAe  Coke  wrote, 
divorces  dissolving  valid  marriage  had  ceased,  and  we  are  prop- 
erly to  understand  him  as  referring  to  the  decree  of  nullity  in  its 
effect  upon  a  voidable  marriage,  still  the  principle  which  he 
brings  to  view  is  applicable  as  well  to  the  one  sort  of  divorce  as 
to  the  other.  Dower  is  a  provision  for  the  wife,  out  of  the  lands 
of  the  husband,  for  her  support  on  his  death.  By  our  unwritten 
law,  with  a  man's  ceasing  by  divorce  to  be  the  husband  of  a  wo- 
man, his  duty  to  maintain  her,  or  to  contribute  to  her  mainte- 
nance, ends.^  And  it  would  be  a  strange  thing  for  the  law  to  cast 
upon  his  lands,  after  his  decease,  an  obligation  which  did  not  rest 
on  his  person  while  living.  The  doctrine  is,  therefore,  estab- 
lished, that,  unless  a  statute  otherwise  ordains,  no  woman  can 
have  dower  where  there  was  no  subsisting  marriage  at  the  time 
of  the  husband's  death.  The  further  reason  for  which  appears  to 
be,  that,  as  the  English  common  law  never  recognized  any  right 
of  dower  unless  the  woman  were  covert  when  the  husband  died, 
our  courts  cannot  create  such  a  right  in  her  by  construction, 
merely  because,  in  consequence  of  a  legislative  enactment,  she  is 
found  in  circumstances  unknowU  to  the  common  law.^  And  this 
result  is  in  harmony  with  the  universal  doctrine,  that  the  divorce 
we  are  considering  puts  an  end  to  all  rights  (as  the  husband's  to 
the  wife's  chosea  in  action  and  to  curtesy)  resting  on  the  mar- 
riage, and  not  actually  vested.*     But,  — 

§  707.  Contrary  In  New  York.  —  After  the  doctrine,  as  thus 
stated,  had  become  firmly  established  in  the  general  American 
law,  and  had  been  actually  adjudged  in  New  York,  the  unanimity 
of  decision  being  unbroken  and  complete,  the  question  arose 
again  in  this  State,  supposed  to  be  for  the  first  time.  It  trav- 
elled through  the  Supreme  Court,  where  it  was  passed  upon  by  a 
divided  bench,  into  the  Court  of  Appeals,  without  any  reference 
being  made  in  either  tribunal,  by  the  counsel  or  by  any  of  the 

1  Co.  Lit.  82  a.  lebrath,  2.S  Ind.  71 ;  Miltimore  v.  MUti- 

2  Ante,  §  376,  474.  more,  4  Wright,  Pa.  161 ;    Burdick  v. 
«  Given  v.  Marr,  27  Maine,  212;  Mc-     Briggs,  11  Wis.  12«;  Rice  v.  Lumley,  10 

Cafferty  v,  McCafiferty,  8  Blackf.  218 ;  Ohio  State,  696 ;  McCraney  v,  McCraney, 

Clark  V,  Clark,  6  Watts  &   S.    86,   88 ;  6  Iowa,  232 ;  Calame  o.  Calame,  9  C.  £. 

4  Kent  Com.  63,  note,  64 ;    Levins    v.  Green,  440 ;  Gleason  v.  Emerson,  61  N.  H. 

Sleator,  2  Greene,  Iowa,  604;  Cunning*  406.    And  see  Lash  v.  Lash,  68  Ind.  626; 

ham  V.  Cunningham,  2  Ind.  233;  Whit-  Jordan  v.  Clark,  81  HI.  466. 
sell  V.  MUls,  6  Ind.  229;  Billarn  v.  Herck-         «  Ante,  §  706;  post,  §  712,  714. 
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judges,  to  any  one  of  the  prior  American  direct  adjudications,  or 
to  any  of  the  numerous  illustrative  decisions  respecting  the  hus- 
band's rights  to  the  wife's  choses  in  action  and  to  curtesy.  "  The 
question,"  said  the  judge  who  pronounced  the  final  opinion,  "  is 
entirely,  new."  In  the  Supreme  Court,  the  majority  sustained 
what  we  have  seen  to  be  the  general  doctrine ;  but,  in  the  Court 
of  Appeals,  a  contrary  judgment  was  rendered,  the  woman  being 
held  entitled  to  her  dower.  No  one  can  read  the  opinions  with- 
out being  convinced,  that,  if  counsel  had  looked  up  the  cases  and 
referred  the  court  to  them,  the  result  would  have  been  the  other 
way.  Yet  it  may  be  due  to  the  tribunal  of  last  resort  to  observe, 
that  its  decision  was  based  in  some  degree  upon  the  statutes. 
The  divorce  had  been  granted  on  the  wife's  prayer.  Had  she 
been  the  guilty  party,  the  express  words  of  the  statute  would 
have  deprived  her  of  dower,  "  But,"  said  the  court,  *'  if,  upon 
the  dissolution  of  the  marriage  under  the  provisions  of  the  statute, 
the  wife,  whether  she  be  complainant  or  defendant,  be  divested 
of  her  dowerable  capacity,  why  declare  expressly  this  forfeiture 
of  the  right  when  the  wife  is  the  guilty  party  ?  If  it  was  the  in- 
tention of  the  legislature  that,  in  case  of  a  divorce  under  the  stat- 
ute, the  wife  should,  in  no  event,  be  entitled  to  dower,  why  not 
make  the  provision  general,  instead  of  depriving  the  wife  of  dower 
only  in  case  of  her  being  convicted  of  adultery  ?  Uxpressio  unius 
eoaclusio  alterivsy  *     Still,  — 

In  Ohio,  after  Forel£;n  Divorce.  —  It  had  been  held  in  Ohio,  that 
a  divorce  decreed  on  the  prayer  of  the  husband  in  a  foreign  State, 
while  the  wife  was  an  inhabitant  of  Ohio,  did  not  take  away  her 
right  of  dower  in  her  own  State.^ 

§  708.  "Wife's  Rights  not  vested.  —  Another  consideration  as  to 
dower  after  divorce  is,  that,  during  the  coverture,  the  wife's  rights 
in  her  husband's  property,  whatever  their  nature  or  name,  are 

1  Wait  V.  Wait,  4  Barb.  192,  4  Comst.  case,  the  result  seems  to  be  based  chiefly 

05, 101.    In  the  New  York  case  of  Char-  on  the  peculiar  phraseology  of  the  New 

ruaud  v,  Chamiaud,  1 N.  Y.  Leg.  Obs.  134,  York  statute.    And  see  Schiffer  v.  Pru- 

not  referred  to  in  Wait ».  Wait,  it  was  laid  den,  30  N.  Y.  Superior,  167,  64  N.  Y.  47 ; 

down,  and  on  this  the  decision  rested,  tliat  Kade  v.  Lauber,  4S  How.  Pr.  382, 16  Abb. 

the  wife  cannot  have  dower  unless  the  Pr.  n.  b.  288.    As  to  the  effect  of  the 

marriage  was  "subsisting  at  the  death  above  maxim  in  general  interpretation, 

of  the  husband."    See  also,  as  recognuE-  see  Bishop  Stat.  Crimes,  §  240. 
ing  the  doctrine  of  Wait  v.  Wait,  Forrest         '  Mansfield  v.  Mclntyre,  10  Ohio,  27 

V.  Forrest,  6  Duer,  102,  153;  in  which  See  ante,  S  170  c;  post,  §  711. 
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not  of  the  sort  known  in  the  law  as  vested ;  tiiey  are  oontiogent.^ 
As  to  .dower,  she  has  onlj  the  possibility  of  an  interest,  on  sign 
yiving  him ; '  but  there  can  be  no  suryiyorship  without  death,  and 
the  death  of  a  man  not  her  husband  cannot  make  her  a  siiryiyor 
to  give  dower.    But,  — 

§  709.  TTodn  Statutes.  —  In  many  of  our  States,  perhaps  most, 
the  statutes  provide,  that,  when  the  wife  is  the  innocent  party, 
she  shall  be  entitled  immediately  on  the  divorce  to  dower  in  the 
lands  of  the  husband,  in  like  manner  as  if  he  were  dead.' 

Innooeat  Party.  —  In  Indiana,  the  statute  having  this  provision, 
a  divorce  was  decreed  with  the  following  remarkable  and  novel 
clause :  *'  The  court  being  natisfied  by  the  eyidence,  that  the 
complainant  and  defendant  are  both  guilty  of  malconduct  towards 
each  other,  it  is  therefore  ordered,  adjudged,  and  decreed,  that, 
.  .  .  this  divorce  is  not  granted  upon  the  misconduct  of  the  said 
defendant  alone,  but  upon  the  misconduct  of  both  the  pariieM" 
Thereupon  the  woman  was  adjudged  not  entitled  to  dower.^ 

How  recovered.  —  By  construction,  the  dower  is  not  to  be  set 
off  to  the  woman  in  her  divorce  suit,  but  she  is  to  recover  it  by 
the  same  methods  and  process  she  would  if  the  husband  had  died.^ 
For  example^  she  must  demand  it  before  bringing  her  action  of 
dower.® 

§  710.  Lands  aliened.  —  Like  dower  on  death,  it  extends  as  well 
to  lands  aliened  during  the  coverture  as  to  those  whereof  the 
husband  was  seised  when  the  dissolution  of  the  marriage  took 
placed  But  it  does  not  embrace  lands  which  for  a  valuable  con- 
sideration he  had  conveyed  away  before  the  statute  giving  it  was 
passed ;  for  the  purchaser  had  acquired  a  vested  right,  whereof  it 
was  not  competefit  for  legislation  to  divest  him.'  This,  the 
reader  perceives,  is  because  the  dower  statute  creates  a  right  not 
before  existing,  —  a  species  of  legislation  permissible  as  affecting 
the  parties,  but  in  conflict  with  our  constitutions  if  it  undertakes 


1  Barbour  v,  Barbour,  46  Maine,  9. 

>  See  1  Bishop  Mftr.  Women,  §  289, 
347-865. 

>  StiUon  v.  Stitoon,  46  Conn.  16;  Run- 
nells  o.  Webber,  69  Maine,  488 ;  LaAkin 
17.  Knapp,  20  Ohio  State,  464,  and  other 
cases  cited  as  we  proceed. 

*  Cunningham  v,  Onnnlngham,  2  Ind. 
233,234. 
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B  Smith  V,  Smith,  18  Mass.  281. 

«  Merrill  v.  SliattucA:,  66  Maine,  8m 

V  Dayol  V.  fiowland,  14  Mass.  219; 
Harding  v.  Alden,  9  Qreenl.  140. 

*  McCafferty  v,  McCafferty,  8  Blackf. 
218 ;  Given  o.  Mait,  27  Maine,  212 ;  Comlj 
V.  Strader,  Smith,  Ind.  76,  1  Ind.  134 ; 
Curtis  V,  Hobart,  41  Mahie.  280.  See 
also  WhitseH  v.  Mills,  4(  Ind.  229. 
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to  diveet  third  persons  of  rights  already  vested.  On  the  other 
hand,— - 

What  rests  om  Mania«e  —  (Husband's  Ri^ts  In  WICb's  Iiaiid).  — * 
Whatever  rests  on  the  marriage  neceasarily  falls  with  it,  whether 
to  the  injury  of  third  persons  or  not.  For  example,  the  interest 
of  the  hosband  in  ih.e  real  estate  of  the  wife,  having  no  other 
foundation  than  the  coverture,  ceases  with  it;  and  the  estate 
reverts  to  her,^  though  the  divorce  is  by  special  legislative  act, 
for  a  cause  unknown  to  the  general  law.'  Yet,  as  we  have  seen,^ 
there  are  States  in  which  this  sort  of  rule  would  appear  not  to 
prevail. 

§  711.  Foreigii  MroroA.  —  In  Maine,  this  provision  is  held  ap* 
plicable  where  neither  the  husband  nor  wife  is  an  inhabitant  of 
the  State ;  whore  the  divorce  was  by  decree  of  the  courts  of 
another  State  wherein  the  wife  was  resident,  but  in  which  the 
husband  had  never  resided ;  and  to  lands  whiob  were  aliened 
before  the  divorce.*  But  on  this  sort  of  question  the  authorities 
are  not  quite  harmonious.^ 

§  712.    (Mte$y :  — 

lOsewiiere.  —  Except  as  to  the  effect  of  a  divorce,  the  husband's 
interest  m  his  wife's  land  as  tenant  by  the  curtesy^  and  by  the 
marital  right  ^  is,  by  the  author,  explained  in  another  work* 

Sfieot  of  DivQroe^i — Divorce  from  the  marriage  bond  ha^  the 
same  effect  on  curtesy  and  the  husband's  minor  life  intenest  in 
the  wife's  real  estate  as  on  dower.  They  depend  on  the  mar^ 
riage,  and  its  dissolution  ends  them*  The  woman  may,  on  its 
transpirlngi  recover  immediate  possession  of  her  lands,  not  only 
as  against  her  late  husband,  but  also  as  against  his  grantee  if  he 
has  aliened  them.^  More  in  detail,  the  doctrine  is,  that  the  mar- 
riage made  him  tenant  in  her  right  of  all  her  freehold  property, 
during  the  coverture,  but  no  longer.  When  a  child  was  borui 
capable  of  taking  her  estate  of  inheritance  by  heirship,  he  became 
tenant  thereof  by  the  curtesy  initiate*    He  can  now  become  ten- 

1  Porter  p.  Porter,  27  Grat.  599.    And         *  Ante,  §  170  o-i70  c;  Gould  v.  Crow, 

see  Clark  o.  Slaughter,  38  Missis.  64.  67  Mlsso.  200. 

>  Townsend  v.  Griffiu,  4  Harring.  Del.         •  1  Bishop  Mar.  Women,  §  471-^29, 

440 ;  Starr  v.  Pease,  8  Conn.  541 ;  Wright  580-^85. 
V.  Wright,  2  Md.  429.   And  see  post,  $  714.         ?  ib.  §  528-579. 

*  Ante,  §  170  a-170  c.  b  Ante,  §  710.    And  see  Harris  v.  Mc- 

*  Harding  V.  Alden,  9  GreenL  140, 145.  Elroy,  9  Wright,  Pa.  216;  Bunch  v. 
But  see  the  observations  of  the  court  in  Bunch,  26  Ind.  400;  Schoch's  Appeal^  9 
Mansfield  v,  Mclntyre,  10  Ohio,  27.  Casej,  Pa.  851. 
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ant  by  the  curtesy  consummate  only  by  the  death  of  the  tinfe. 
But  if  she  who  was  his  wife  ceases  to  be  such  before  she  dies, 
there  is  no  death  of  the  wife,  therefore  no  consummation  of  the 
estate  in  him.^  Such  is  the  effect  of  divorce,  not  only  on  real 
property  inheritable  from  the  wife,  but  also  on  her  mere  free- 
holds ;  as,  lands  which  she  holds  in  dower  by  reason  of  a  former 
marriage.'  Yet  she  cannot,  after  the  divorce,  maintain  the  par- 
ticular form  of  action  called  trespass  against  the  husband's 
grantee  ;^  and,  the  termination  of  the  coverture  being'  the  act  of 
the  law,  the  lessee  of  the  husband  is  entitled  to  the  emblements.^ 

-  §  713.  Le^ialative  Divorce  —  (Husband's  Inoombranoes  —  Cred- 
itora).  —  In  accordance  with  the  foregoing  views  it  was  decided 
in  Delaware,  that  a  legislative  divorce  from  the  bond  of  matri- 
mony, in  terms  restoring  to  the  wife  all  her  lands,  has  the  effect 
to  divest  judgment  liens  created  by  the  husband,  and  annul  sales 
made  under  these  liens.  The  court  put  the  decision  as  much  on 
the  necessary  operation  of  the  divorce  itself,  as  on  the  phraseol- 
ogy of  the  act  granting  it.  Said  the  judge :  "  The  right  of  cur- 
tesy is  a  right  appertaining  to  a  husband^  or  one  who  was  such  at 
the  wife's  death.  This  right  does  not  become  perfect  until  issue 
born  and  the  death  of  the  wife,  and  can  never  be  perfected  if 
the  relation  of  husband  and  wife  be  destroyed  before  the  wife's 
death.  With  the  destruction  of  that  relation,  all  its  rights  and 
obligations  cease,  of  course  ;  and  the  right  of  the  husband  s 
creditor  cannot  exceed  his  right.  The  lien  of  the  judgment  in 
this  case,  upon  the  husband's  interest  as  tenant  by  the  curtesy 
initiate  in  the  wife's  lands,  was  a  right  of  the  creditor  vested  no 
further  than  as  subject  to  all  the  legal  incidents  of  the  relation  of 
husband  and  wife ;  uncertain  in  its  character,  and  liable  to  be 
divested  in  any  way  in  which  the  relation  can  be  destroyed  before 
the  husband's  tenancy  by  the  curtesy  became  absolute."  *    Sub- 


1  Wheeler  v.  Hotchkiss,  10  Conn.  226; 
Starr  v.  Pease,  8  Conn.  541 ;  Barber  v. 
Root,  10  Mass.  260 ;  Ren  wick  v.  Ren  wick, 
10  Paige,  420,  424 ;  Cull  v.  Brown,  5 
Blackf.  309;  Mattocks  v.  Steams,  9  Vt 
326 ;  Burt  v.  Hurlburt,  16  Vt.  292 ;  Sack- 
ett  r.  Giles,  3  Barb.  Ch.  204;  Oldham  u. 
Henderson,  5  Dana,  254;  Townsend  v. 
Griffin,  4  Barring.  Del.  440;  Boykin  ». 
Rain,  28  Ala.  332 ;  Howey  v.  Goings,  13 
111.  95;  Hays  v.  Sanderson,  7  Bush,  489; 

608 


ante,  §  710.  Contra,  Gillespie  v.  Wor- 
ford,  2  Coldw.  632,  where  the  husband 
conveyed  the  estate  before  the  deUctum 
occurred. 

«  Gould  V,  Webster,  1  Tyler,  409. 

s  Wheeler  v.  Hotchkiss,  10  Conn.  225. 

4  Gould  V.  Webster,  1  Tyler,  409;  Old- 
ham V.  Henderson,  6  Dana,  254;  ante, 
§692. 

*  Townsend  i;.  Griffin,  4  Harring.  DeL 
440,442. 
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« 

stantially  the  same  doctrine  is  held  in  Connecticut ;  ^  and  it  seems 
to  result  equally  from  principle  ^  as  from  authority. 

Husband's  Improvemente.  —  Under  the  Maine  statute,  if  the  hus- 
band has  made  valuable  improvements  on  his  wife's  land  and 
removed  incumbrances,  on  promise  of  reimbursement  from  her, 
then  comes  a  dissolution  of  the  marriage,  he  may  recover  from 
her  what  is  thus  his  due.^ 

§  714.    The  Wife' 9  Chosei  in  Action  :  — 

xasewhere.  —  The  author,  in  his  other  work,  discussed  the  doc- 
trines of  the  wife's  choses  in  action^  except  as  to  divorce.^ 

Bffect  of  DiToroe.  —  The  general  rule,  applicable  in  dower  and 
curtesy,  extends  to  the  wife's  chases  in  action.  While  the  mari- 
tal relation  exists,  the  husband  may  reduce  them  to  possession, 
but  not  after  it  has  ended.  His  right  to  use  his  wife's  name  in 
a  suit  to  recover  them  rests  solely  on  the  coverture  ;  and,  when 
the  latter  ceases,  so  does  the  former,  whether  terminated  by  di- 
vorce or  by  death.*  If,  after  the  right  is  extinguished  by  divorce, 
he  receives  money  on  any  thing  due  to  her  in  action,  she  may 
recover  it  of  him  in  a  suit  for  money  had  and  received.^  The 
doctrine  is,  that  the  divorce  places  her  in  the  same  situation  in 
respect  to  this  species  of  property  as  his  death ;  hence,  when  a 
legacy  for  the  wife  came  into  the  hands  of  the  husband  as  execu- 
tor and  trustee,  and  she  afterward  on  her  petition  obtained  a 
divorce  from  the  bond  of  matrimony,  it  was  held,  that,  in  con- 
templation of  law,  he  had  not  reduced  it  into  possession,  therefore 
she  was  entitled  to  it  as  against  him.^ 

§  715.  Hnsband's  AMignment  —  His  Creditors.  —  How  far,  ou 
the  decease  of  the  husband,  his  assignee  of  the  wife's  choses  in 
action  can  claim  them  as  against  her,  appears  not  to  be  entirely 
settled  upon  authority.^    But  her  rights,  whatever  they  may  be, 


1  Starr  t;.  Pease,  8  Conn.  641.  How.  U.  S.  024 ;  Holmes  v.  Holmes,  4 

«  See  Vol.  I.  §  692 ;  ante,  §  706,  706,  Barb.  296 ;  White  v.  White,  6  Barb.  474 ; 

708 ;  post,  §  714.  Wood  v.  Simmons,  20  Misso.  863 ;  Prole  v. 

3  Blake  v.  Blake,  64  Maine,  177.  Soady,  Law  Rep.  3  Ch.  Ap.  220;  Wil- 

«  1  Bishop  Mar.  Women,  §  62-182.  kmson  t;.  Gibson,  Law  Rep.  4  £q.  162; 

*  Renwick  v.  Renwick,  10  Paige,  420,  Hunt  u.  Thompson,  61  Misso.  148. 

424 ;   Browning  v.  Headley,  2  Rob.  Va.         "  Legg  u,  Legg,  8  Mass.  99. 

340 ;  Legg  v.  Legg,  8  Mass.  99 ;  Fink  v,         ^  Li  re  Kintzinger's  Estate,  2  Ashm. 

Hake,  6  Watts,  131;  Lodge  v.  Hamilton,  466. 

2  S.  &  R.  491 ;  Wintercast  v.  Smith,  4         ^  2  Kent  Com.  136  et  seq.    See  post, 

Rawie,  177.  See  also  Clarke  v.  McCreary,  §  735.    See,  for  a  discussion  of  this  que»- 

12  Sm.  &  M.  347 ;  Price  v.  Sessions,  3  tion,  1  Bishop  Mar.  Women,  §  146-156. 
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are  the  same  on  a  divorce  as  on  his  death.  ^  Assuming  that  the 
assignee  for  a  valuable  consideration  is  protected  as  against  her,' 
still  the  mere  creditor  is  not ;  and  he  cannot  set  off  against  her 
sole  suit  a  debt  which  the  husband  had  contracted.^  On  this 
rule,  those  who  administer  on  the  estate  of  a  divorced  wife's  de- 
ceased father  cannot  diminish  her  share  in  it  by  showing  a  loan 
from  the  father  to  the  husband  made  during  the  cohabitation. 
But  an  advance  so  made  to  him  by  the  father  6n  her  account  may 
be  brought  forward  in  reduction  of  her  claim,*  Again,  if  we 
assume  the  husband's  assignee  to  be  protected,  still  his  right  can 
never  exceed  the  assignor's,  which  is,  not  absolutely  to  recover 
the  chose  in  action^  but  to  recover  it  subject  to  her  claim  for  an 
equitable  provision  out  of  it.  In  determining  the  amount  where- 
of, the  ill'Oonduct  of  the  husband,  on  which  the  divorce  was 
founded,  may  be  taken  into  the  account ;  and,  in  a  case  wherein, 
besides  such  ill-conduct,  it  appeared,  that,  prior  to  the  assignment 
of  the  particular  chose  in  action,  he  had  received  and  squandered 
much  of  her  fortune,  the  court  allowed  her  the  whole.* 

§  716.    2%«  Tenancy  hy  Entireties  :  — 

BiBewhere.  —  The  doctrine  of  estates  by  entireties  is  discussed 
in  the  author's  other  work,  except  as  to  the  effect  thereon  of 
divorce.* 

BCFeot  of  Divorce.  —  In  a  Tennessee  case  it  appeared,  that,  while 
a  husband  and  his  wife  were  seised  of  an  estate  by  entireties,  it 
was  levied  upon  and  sold  under  execution  for  his  debts.  Then 
she  obtained  a  divorce  a  vinculo  from  him  for  his  fault;  and  the 
court  held,  that  the  purchaser  could  retain  the  land  until  the 
husband's  death,  and  for  ever,  unless,  after  this  event,  she  should 
be  living,  when  it  would  become  hers  absolutely.  The  decision 
proceeded  upon  common-law  principles,  but  the  court  deemed 
the  exact  question  to  have  been  never  before  adjudicated.^     Upon 

1  Ante,  §  714.  Such  was  the  doctrine  established  fai  a 

s  Where  a  hnsband  assigned  his  wife's  Missouri   case,    Tery   fully   considered. 

chose  in  action,  without  consideration,  and  Wood  p.  Simmons,  20  Misso.  368.    See 

the  assignee  assigned  it  for  good  consid-  post,  §  735. 

eration  to  another  whoihad  no  knowledge         '  Fink  v.  Hake,  6  Watts,  181.    And 

of  this  fact,  then  the  wife  obtained  a  di-  see  Lodge  v.  Hamilton,  2  S.  &  R.  491. 

Yorce  a  vinculo,  and  the  second  assignee         *  Hake  v.  Fink,  9  Watts,  886. 

received  the  money,  she  was  held  not         *  Browning  v.  Headley,  2  Rob.  Va. 

entitled  to  recover  it  back.    McConneU  840.    See  Page  v.  Estes,  19  Pick.  269; 

V.  Wenrich,  4  Harris,  Pa.  865.    But  other  post,  §  733. 

authorities  do  not  place  the  assignee  in         >  1  Bishop  Mar.  Women,  {  618-628. 

any  better  condition  than  the  husband.         ^  Ame«  v.  Norman,  4  Sneed,  683. 
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thiS)  tlie  authoi^  of  the  present  work  expressed  his  views  as  fol- 
lows :  The  purohaser  under  the  execution  could  stand  no  better 
toward  the  wife,  in  respect  of  this  land,  than  did  the  husband. 
He  could  take  nothing  which  was  not  the  husband's.  Since, 
when  a  husband  sells  such  an  estate  and  then  dies,  his  grantee 
does  not  retain  it,  but  it  becomes  absolutely  the  wife's,  her  rights 
are  demonstrated  to  be  not  inferior  to  his,  or  to  his  grantee's,  ot 
to  any  third  person*s.  And  it  is  thus  demonstrated  that  no  third 
person  can  acquire  of  the  husband  what  the  latter  has  not.  But, 
if  the  estate  were  not  sold,  could  the  husband  thus  hold  it,  after 
the  divorce,  to  the  exclusion  of  the  wife  ?  If  he  could,  then  he 
would  have  in  it  a  right  superior  to  hers ;  contrary  to  the  settled 
lawof  such  an  estate,  which  is,  that  here  husband  and  wife  are  equal 
She,  on  the  other  hand,  could  not  hold  it  exclusively  as  against 
him.  Moreover,  it  could  not  revert  to  the  grantor ;  because  all 
his  interest  had  gone  out  of  himself,  and  the  operation  of  the 
divorce  did  not,  like  a  sentence  annulling  a  voidable  marriage, 
extend  back  beyond  the  time  when  it  was  pronounced  ;  it  did  not 
send  its  influence  so  far  into  the  past  as  to  affect  the  grantor's 
deed.  The  result  is,  that  two  persons,  a  man  and  a  woman,  once 
married,  but  not  now,  have  together  the  entire  fee  of  the  estate, 
neither  one  having  a  claim  Superior  to  the  other.  While  they 
were  in  law  one  person,  their  interest  in  it  was  indivisible  ;  but 
the  law  has  come  and  severed  their  unity  of  person.  Since, 
therefore,  their  unity  of  estate  proceeded  from  and  depended  on 
their  unity  of  person,  the  law,  in  severing  the  one,  severed  also, 
by  necessary  consequence,  the  other.  It  took  nothing  from  them 
or  from  either.  But,  as  they  who  were  one  before  are  two  now, 
the  estate  which  they  before  held  as  one  because  they  were  one, 
they  now  hold  severally  because  they  are  two ;  not  by  entireties, 
but  in  joint  tenancy  or  in  common.  The  tenancy  by  entireties 
is  converted  by  the  divorce  into  a  tenancy  not  entire,  because 
entire  it  cannot  be,  but  joint  or  in  common.  According  to  the 
Tennessee  decision,  the  creditor  took,  not  only  what  was  the  hus- 
band's, but  something  also  which  was  the  wife's.  According  to 
the  author's  view,  the  creditor  and  late  wife  were,  after  the 
divorce,  tenants  together  for  their  joint  lives,  probably  with  re- 
mainder to  the  survivor.  But  the  peculiar  form  of  the  severed 
tenancy,  whether  to  be  deemed  joint  or  in  common,  would  seem 
to  depend  on  the  differing  policy  and  laws  of  the  States.    And 
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BO,  since  these  views  were  expressed,  it  has  been  held  in  Illinois. 
The  tenancy,  after  the  divorce,  was  adjudged  to  be  in  common.^ 

§  717.   Marriage  Settlements  and  other  like  Interests  :  — 

DistdngulBlied  from  varying  the  Settlement.  —  Where  the  court  di- 
vides on  divorce  the  property  of  the  parties  between  them,  one 
of  the  processes  authorized  by  statute  in  England,  but  not  much 
known  with  us,  is  to  change  the  marriage  settlement.^  But  this 
question  is  not  for  discussion  here.  We  are  here  inquiring  after 
the  consequential  effects  produced  by  a  sentence  of  dissolution 
on  provisions  of  this  sort.    And  — 

General  Dootrine.  —  The  general  doctrine  on  this  subject  is 
derivable  from  the  prior  discussions  of  this  sub-title.  We  have 
seen  from  them,  that  the  divorce  we  are  considering  divests  each 
party  of  those  executory  property  rights  which  have  no  basis 
but  the  coverture,  such  as  curtesy,  dower,  and  the  husband's 
claim  to  the  wife's  choses  in  action^  yet  it  has  no  operation  upon 
vested  interests.*  Whence  it  follows  that,  in  general,  property 
settled  upon  the  husband  or  wife,  or  held  by  third  persons  for 
the  benefit  of  either,  remains  after  the  divorce  the  same  as 
before.^  Nor,  as  to  this  question,  the  same  as  to  the  others  before 
discussed  in  this  sub-title,  is  it  material  for  what  cause  the  mar- 
riage was  dissolved,  or  which  party  was  the  guilty  one.*  To 
illustrate,  — 

"  During  Coverture."  —  If,  on  a  settlement  or  otherwise,  money 
is  payable  to  the  wife  from  time  to  time  during  coverture,  —  in 
one  case,  the  words  were  ^^  during  the  continuance  of  said  mar- 
riage," —  a  dissolution  by  divorce,  terminating  the  coverture,  has 
the  same  effect  as  by  death.®     On  the  other  hand,  — 

During  Ufe.  —  If  instalments  of  money  are  payable  to  a  wife 


»  Harrer  v.  Wallner,  80  111.  197,  204. 
And  see  In  re  Benson,  16  Bankr.  Beg. 
877 ;  Baggs  v,  Baggs,  55  Ga.  690. 

2  Ante,  §  609  a. 

»  Ante,  §  706-715. 

<  Bufifaloe  i;.  Whitedeer,  8  Harris,  Pa. 
182 ;  Dalton  v.  Bernardston,  9  Mass.  201 ; 
West  Cambridge  v.  Lexington,  1  Pick.  506. 
And  see  McBride  v.  Greenwood,  11  Ga. 
879.  In  Bcotoh  Law.  — In  Scotland, 
on  divorce  for  desertion,  all  the  offend- 
er's claims  under  a  marriage  settlement, 
whether  antenuptial  or  postnuptial,  are 
forfeited  by  the  statute  of  1578,  c.  56, 
which  declares,  that "  the  offenders  shall 
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tjne  and  lose  tocher  and  donationea  propter 
nuptias**  And  though  the  statute  is  si- 
lent as  to  the  effect  of  the  dirorce  for 
adultery,  the  same  is  given  to  it  hj  con- 
struction. Harrey  r.  Farquhar,  Law 
Rep.  2  H.  L.  Sc.  192.  And  see,  on  the 
general  question,  Mason  v.  Beattie's 
Trustees,  6  Scotch  Sess.  Cas.  4th  ser.  37 ; 
Argyle  t^.  Tenants,  Mor.  Diet.  6184 ;  Rit- 
chie V.  Ritchie's  Trustees,  1  Scotch  Sess. 
Cas.  4th  ser.  987. 

»  Post,  §  718. 

*  Harvard  College  v.  Head,  111  Masa. 
209. 
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during  her  life,  a  divorce  does  not  put  an  end  to  them,  though  the 
idea  of  supporting  her  in  respect  of  the  marriage  may  have  com- 
plicated itself  with  the  provision.*    Now,  — 

Complicated  CaAes.  —  The  difficulties  arise  in  complicated  cases. 
These  cases  are  necessarily  upon  constantly  varying  terms  of  a 
written  instrument.  Therefore  little  help  as  to  them  can  come 
from  general  disquisition.  Where,  pursuant  to  an  antenuptial 
agreement,  husband  and  wife  had  conveyed  her  real  estate  to  a 
trustee,  to  be  held  for  her  benefit  during  her  life,  with  a  life  in- 
terest in  the  husband  should  he  survive  her,  and  to  her  heirs  on 
the  decease  of  both,  making  him  substantially  tenant  by  the  cur- 
tesy, —  it  was  held,  that  he  lost  no  rights  under  this  settlement 
by  a  divorce  from  the  marriage  bond  for  his  fault ;  and  that  so 
he  would  still  be  entitled,  surviving  her,  to  the  use  of  this  prop- 
erty during  his  life.^  In  like  manner,  where  married  parties 
made,  through  a  trustee,  an  agreement  securing  to  the  wife  a 
separate  maintenance ;  the  husband  covenanting  with  the  trustee, 
who  undertook  to  save  him  harmless  from  her  debts,  that  he 
would  pay  him,  for  her  use,  certain  instalments  ^^  as  alimony  for 
and  during  the  term  of  her  natural  life ;  "  a  subsequent  divorce, 
—  the  report  does  not  inform  us  for  whose  fault,  —  followed 
by  another  marriage  of  the  woman,  was  held  not  to  discharge 
the  former  husband  from  his  liability  under  this  undertaking.^ 
This  decision  was  in  a  New  York  case  questioned  by  Assistant 
V.  C.  Hoffman,  who  laid  down  the  proposition,  "  that  a  decrefe 
for  a  divorce  a  vinculo  matrimonii^  for  the  crime  of  the  wife, 
annuls  every  provision  made  for  a  wife  in  marriage  articles,  or  a 
marriage  settlement  in  the  nature  of  jointure,  or  otherwise,  as 
well  as  any  provision  in  articles  executed  upon  a  separation.'' 
But  in  the  case  before  him,  where  the  husband,  knowing  the  wife 
to  be  guilty  of  adultery,  had  in  articles  of  separation  covenanted 

^  McGrath  v.  Insurance  Co.  8  Philad.  Miller  v.  Miller,  1  Sandf.  Ch.  103.  And 
113.  I  do  not  see  any  other  case  so  see  Heaviside  v,  Lardner,  8  Law  Report- 
direct  as  this  to  the  plain  proposition  of  er,  201,  218,  Aug.  1840,  before  Baron 
the  text;  but  it  is  within  the  doctrine  of  Gumey ;  Jee  v.  Thurlow,  4  D.  &  R.  11 ; 
many  others,  as  Fitzgerald  t*.  Chapman,  McGowan  v.  Caldwell,  1  Cranch  C.  C.  481, 
1  Ch.  D.  563 ;  Barton  v.  Sturgeon,  2  Ch.  where  a  divorce  a  vinculo,  in  which  it  was 
D.  818 ;  Qoslin  v.  Clark,  12  C.  B.  n.  b.  declared  in  the  decree  that  articles  pre- 
681;  Blaker  v.  Cooper,  7  S.  &  B.  500;  viously  entered  into  for  alimony  should 
Bullock  V,  Zilley,  Saxton,  489.  remain  in  full  force,  was  held  to  be  no 
'  Babcock  v.  Smith,  22  Pick.  61.  bar  to  an  action  on  a  bond  given  to  secure 
*  Blaker  v.  Cooper,  7  S.  &  R.  500 ;  s.  p.  the  performance  of  those  articles, 
where  the  wif q  was  the  party  delinquent, 
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to  pay  her  an  annuity,  then,  after  divorce,  had  for  three  y^ars 
continued  the  payments,  and  finally  had  made  a  new  agreement 
directly  with  her,  secured  by  mortgage  of  his  real  estate,  —  to 
foreclose  which  mortgage  she,  after  contractii^  a  second  mar- 
riage, brought  her  bill,  —  the  learned  judge  sustained  her  claiin.^ 
Now, — 

§  718.  Outtty  or  lonooant  Party.  — Though  we  find  in  the  books, 
as  in  the  cases  just  stated,  some  confusion  and  contradictions  of 
judicial  opinion,  the  doctrine  best  sustained  alike  by  authority 
and  reason  is  b^ieved  to  be,  that,  in  general,  and  in  the  absence 
of  special  facts,  the  question  of  the  effect  of  a  marriage  settlement 
after  a  dissolution  by  divorce  depends  altogether  upon  its  terms, 
irrespective  of  the  divorce  having  been  decreed  for  the  fault  <tf 
the  one  party  or  the  other .^    And — 

Terms  of  Instrument  controUlng.  —  (  "  Vife  "  —  Name).  —  A  tes- 
tator directed  an  annuity  to  be  paid  to  his  ^'  nephew  Thomas 
Bullock  and  Rebecca  his  wife,  and  their  children.''  Then,  after 
his  death,  the  marriage  between  Thomas  and  Rebecca  was  dis^ 
solved.  And  she  was  adjudged  entitled  to  maintain,  against  tha 
trustee,  her  bill  to  enforce  payment  of  a  proper  part  of  the  annu- 
ity. The  court  deemed,  that,  she  being  personally  named  in  the 
bequest,  the  word  '^  wife  "  must  be  understood  as  descriptive  of 
the  person,  not  of  the  chsuracter  in  which  she  was  to  take.  It 
does  not  appear  what  proportion  the  court  awarded  her.^ 
^  §  719.  Reftulng  to  enforce  Specific  Feiformanca  —  It  would  seem, 
—  though  the  question  is  not  conclusively  settled,  —  that,  when 
a  court  of  equity  is  asked  to  exercise  a  discretionary  power,  as  to 
decree  the  specific  performance  of  a  contract,^  it  will,  if  justice 
requires,  refuse  after  the  marriage  is  dissolved  to  give  effect  to  a 
mere  agreement  for  a  settlement.  Thus,  where,  before  the  nup- 
tials, there  was  a  contract  between  the  parties  and  trustees,  ii| 

^  Charruaud  v.  Chamiaud,  1  N.  Y.  G.  F.  4b  J.  481.    And  aee  Bnrtoo  p.  Star- 
Leg.  Obi.  134.  See  aUo  Hastingf  v.  Orde,  ^eon,  2  Ch.  D.  818. 
11  Sim.  205;  Highley  v.  AUen,  3  Misso.  >  Bollock  v.  ZUley,  Saxton,  489.    On 
Ap.  621.  this  general  subject,  I  will  add  a  few  eaaet 

2  Fitzgerald  v.  Chapman,  I  Ch.  D.  668,  which  it  ia  not  deemed  necessary  bare 

where  Jessei,  M.  R.  reriewB,  but  does  not  to  discuss.    They  are  Goslin  v,  Clark,  12 

follow,   Jessop   I'.    Blake,   3  Giff.  630;  C.B.  k.s.  681;  Schoch's  Appeal,  0  Casey, 

Swift  V.  Wraman,  Law  Bep.  10  Eq.  15;  Pa.  351;  Fusseil  v.  Dowding,  Law  Rep. 

and  Fusseil  v.  Dowding,  Law  Rep.  14  £q.  14  £q.  421. 

421.   As  contrary  to  these  cases  and  ^on-  *  And  see,  in  regard  to  this  distino- 

trolling  them,  because  from  a  superior  tlon,  Charruaud  v.  Charruaud,  1  N.  T. 

court,  he  cites  Evans  v.  Carrington,  2  De  |jeg.  Obs.  134.    And  see  poat,  {  741. 
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wbicfa  the  intended  husband  undertook,  that,  after  marriage,  he 
would  convey  to  them  certain  property  to  be  held  in  trust,  &c. ; 
and,  in  case  of  his  death,  ^^  leaving  the  said  Mary,"  the  intended 
wife,  then  to  pay  the  same  to  her,  with  limitations  over ;  and, 
while  he  had  not  executed  the  conveyance,  there  was  a  divorce 
for  her  fault,  and,  after  this,  he  died,  —  it  was  held,  that  a  suit  in 
equity  for  her  benefit  could  not  be  maintained,  to  compel  specific 
perfoimance  of  the  agreement.  ^^  The  marriage,"  said  the  court, 
^  is  dissolved ;  and  idl  rights  and  obligations  dependent  on  the 
existence  of  the  marriage  relation  are  extinguished.  The  parties 
are  no  longer  husband  and  wife,  but  are  permitted  to  marry  at 
pleasure.  The  husband  is  released  from  all  obligation  to  main- 
tain the  wife,  and  his  right  to  her  separate  property  is  at  an  end. 
The  rights  of  the  wife  to  his  estate,  and  to  receive  a  support  from 
it,  further  than  they  are  saved  by  the  statute  or  allowed  by  the 
court  in  the  way  of  alimony,  are  determined.  .  .  .  The  sole  object 
of  the  agreement,  so  far  as  the  wife  was  concerned,  was  to  pro- 
vide her  a  support  as  the  widow.  •  .  •  His  duty  to  support  her 
was  extinguished  by  the  dissolution  of  the  marriage,  and  with  it 
fell  her  right  to  demand  the  execution  of  the  trust.  .  •  .  Ceasing 
to  be  the  wife  of  Somerville  when  living,  she  could  not  become 
his  widow  by  surviving  him.  If  the  estate  had  been  conveyed  to 
the  trustee  in  pursuance  of  the  agreement,  it  is  possible  that  her 
right  to  receive  the  income  would  not  be  lost  by  the  divorce ; 
but  upon  this  question  we  express  no  opinion."  ^ 

§  720.  Consideration  failing.  —  In  reason,  and  as  equity  views 
questions  of  contract,  where  the  cause  prompting  to  a  mere  ex- 
ecutory promise  to  pay  money  to  a  married  party  is  the  marriage 
itself,  or  the  obligation  of  maintenance  which  this  relation  im- 
poses, then,  if  there  is  a  dissolution,  the  vital  consideration  for 
the  promise  has  failed.  And  though  there  might  remain  some- 
thing which  the  law  would  hold  to  be  a  consideration,  equity, 
when  called  upon  to  enforce  a  specific  performance,  and  in  cir- 
cumstances wherein  substantial  justice  demands,  should  look  upon 
the  consideration  as  fkiling,  and  refuse  to  act.    Again,  — 

§  721.  AppUoant  doing  Sqnlty.  —  Where,  in  other  cases,  one 
after  a  divorce  is  pressing  in  equity  a  claim  which  the  divorce  has 
rendered  palpably  unjust,  the  court,  in  reason,  acting  on  the  fa- 

i  aarke  v.  Lott)  11  DL  105»  114,  116.  And  §ee  Cartwright  v.  Cartwright,  10 
Bng.  L.  &  Eq.  46. 
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miliar  rule  that  he  who  would  have  equity  must  do  equity,  might 
either  refuse  absolutely  to  interpose,  or  refuse  unless  the  plaintiff 
would  execute  what  was  right  in  the  premises.  On  the  other 
hand,  there  may  be  agreements  of  the  general  nature  now  con- 
templated, the  enforcement  of  which,  after  a  divorce,  would  be 
legal,  equitable,  and  just. 

§  722.  Alimony  sapenediog  Settlement.  —  A  husband,  in  consid- 
eration of  his  wife's  withdrawing  a  libel  for  divorce,  covenanted 
in  articles  of  separation  to  pay  a  sum  yearly  to  a  trustee  for  her 
use  during  her  life.  Afterward,  by  a  similar  libel,  she  obtained 
a  decree  dissolving  the  marriage.  And  she  had  alimony,  fixed, 
by  agreement,  at  the  same  sum  which  was  payable  under  the  ar- 
ticles. After  receiving  two  instalments  of  the  alimony,  she  mar- 
ried another  man,  whereupon  the  court  reduced  it  to  a  nominal 
sum.  Then  the  trustees  sued  him  on  his  covenant  in  the  articles ; 
but  they  were  held  not  entitled  to  recover.  It  seemed  to  be  ad- 
mitted, that  the  decree  for  alimony  was,  by  the  understanding  of 
the  parties  and  the  court  when  pronounced,  to  stand  in  the  stead 
of  the  provision  in  the  articles;  therefore  they  were,  for  this 
reason,  if  no  other,  practically  made  void  by  the  divorce.^ 

§  723.  The  Capacity  of  the  Parties  to  be  Witnesses  for  and 
against  each  other  :  — 

Under  Unwritten  Law.  —  When  divorce  has  dissolved  the  mar- 
riage, the  wife's  incapacity  of  interest  to  testify  in  her  late  hus- 
band*s  suits  is  gone.  Still  whatever  came  to  the  knowledge  of 
either  party  while  the  coverture  continued,  the  disclosure  of  which 
would  violate  the  confidence  of  the  matrimonial  relation,  espe- 
cially if  to  the  prejudice  of  the  other  (it  not  being  proposed  to 
attempt  here  to  draw  the  exact  limits  of  the  doctrine),  remains 
under  the  protection  of  the  rule  of  public  policy,  which,  to  pro- 
mote freedom  and  harmony  in  matrimonial  intercourse,  holds  all 
such  facts  to  be  confidential  and  protected.  To  these  the  di- 
vorced person  cannot  testify,  to  the  others  he  can.^    This  princi- 


1  Albee  v.  Wyman,  10  Gray,  222. 
And  see  Morrison  r.  Morrison,  49  N.  H. 
09;  Stewart  v.  Stewart,  43  Ga.  204; 
BftKtr«  »'.  Bagga.  55  Ga.  590. 

a  I  Grceul.  Ev.  §  834,  ^36, 838 ;  Barnes 
I),  Cunmck,  I  Barb.  892 ;  The  State  «.  J. 
N,  ».,  I  Tyler,  86,  overruled  in  The  State 
i».  Pholps,  a  Tyler,  874 ;  The  State  v.  Jolly, 
ti  1H)V.  &  Bat.  110;  Woolley  v.  Turner^ 
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18  Ind.  258;  Cook  v.  Grange,  18  Ohio, 
526;  Kimbrongh  r.  Mitchell,  1  Head, 
539;  Waddams  v.  Homphrey,  22  HI.  661; 
The  Stote  v,  Dudley.  7  Wis.  664;  Mercer 
i;.  Patterson,  41  Ind.  440;  Elswick  v. 
Commonwealth,  18  Bush,  155 ;  Monroe  v. 
Twistleton,  Peake  Ev.  App.  ed.  of  1822, 
p.  89,  Peake  Ad.  Cas.  219. 
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pie  is  often  illustrated  when  a  widow  is  sought  to  be  made  a 
witness ;  she  may  give  evidence  to  what  does  not  violate  this  con- 
fidence, not  to  what  does.^  But,  it  appears,  the  protection  of  this 
principle  may  be  waived  by  the  united  consent  of  both  parties 
after  a  divorce,  yet  not  before  ;*  so  that,  if  the  divorced  wife  is 
willing,  she  may  be  a  witness  in  favor  of  her  late  husband  to 
whatever  happened  during  the  coverture.  This  is  illustrated 
when  he  brings  an  action  for  criminal  conversation  against  the 
adulterer ;  she  is  competent  to  prove  the  adultery.^  But  by  some 
this  is  denied.*  This  principle  has  been  carried  to  the  extent  of 
permitting  a  widow  or  divorced  person  to  disclose  what  the  hus- 
band ^^  could  not  have  wished  to  conceal,  but  must  have  desired 
to  make  known,  through  her,  if  he  found  no  other  means  of  doing 

80.''» 

Under  Modem  Stotutes.  —  In  like  manner,  during  the  coverture, 
where  a  statute  takes  away  the  disqualification  of  interest,  the 
wife,  it  has  been  held,  may  be  a  witness  for  her  husband.^  But 
this  is  no  modification  of  the  common-law  effects  of  a  divorce. 
And  it  is  believed  that,  in  general,  the  influence  of  the  late  stat- 
utes of  evidence  is,  on  this  question,  not  great.^ 

§  724.    Tort%  during  Coverture :  — 

As  between  Divoroed  and  Third  Persons.  — The  marriage  dissolu- 
tion does  not  take  away  the  husband's  suit  for  seducing  the  wife 
while  the  coverture  existed.^    It  frees  him  from  liability  to  be 

1  Stober  v.  McCarter,  4  Ohio  State,  «  Rea  v.  Tucker,  61  111  110. 
518;  GaakiU  v.  King,  12  Ire.  211 ;  CorneU  «  The  State  v.  Jolly,  3  Dev.  &  Bat. 
V.  Yanartsdalen,  4  Barr,  364 ;  Jackson  v,  110 ;  Hester  v,  Hester,  4  I>ey.  228 ; 
Barron,  37  N.  H.  494 ;  Smith  v.  Potter,  Crook  v,  Henrj,  26  Wis.  669.  And 
27  Vt  304;  EdgeU  v.  Bennett,  7  Vt.  634;  see  Coffin  v.  Jones,  13  Pick.  441,  446; 
WiUiams  v.  Baldwin,  7  Vt.  603,  606;  Williams  v.  Baldwin,  7  Vt.  603,  606; 
Caldwell  v.  Stuart,  2  Bailey,  674;  Gray  Wells  v.  Tucker,  3  Binn.  366;  McGuire 
V,  Cole,  6  Harring.  Del.  418 ;  Walker  r.  v.  Maloney,  1  B.  Monr.  224 ;  Aveson  v. 
Sanborn,  46  Maine,  470;  Short  v.  Tins-  Kinnaird,  6  East,  188;  Cornell  v.  Van- 
ley,  1  Met.  Ky.  397;  Jack  v.  Bussey,  8  artsdalen,  4  Barr,  364. 
Ind.  180;  Carpenter  v.  Dame,  10  Ind.  *  Merriam  v.  Hartford,  &c.  Railroad, 
126 ;  Stein  v.  Weidman,  20  Mlsso.  17 ;  supra.  And  see  Mayrant  v.  Guignard,  3 
Floyd.v.  MiUer,  61  Ind.  224.  Strob.  Eq.  112;  Bisbing  v.  Graham,  2 

3  Barker  v,  Dixie,  Cas.  temp.  Hardw.  Harris,  Pa.  14. 
264 ;  2  Dan.  Ch.  Pract.  Perkins's  ed.  988;         ^  Anderson  v.  Anderson,  9  Kan.  112 ; 
1  Greenl.  Ey.  §  340.    Yet  see  Merriam  v.  Herrick  v.  Odell,  29  Mich.  47 ;  Chamber- 
Hartford,  Sac.  Railroad,  20  Conn.  354.  lain  v.  People,  23  N.  T.  86. 

«  Ratcliff  V.  Wales,  1  Hill,  N.  Y.  63;         «  Ealer  v.  Flomerfelt,  1  Wheat.  Dig. 
Dickerman  v,  Grayes,  6  Cush.  308;  Wott-  ed.  of  1843,  828,  1  Ashm.  63,  note ;  Rat- 
rich  V.  Freeman.  71  N.  Y.  601.    And  see  cliff  v.  Wales,  1  Hill,  N.  Y.  63;  Dicker- 
Stanton  v.  Willson,  3  Day,  37 ;  The  State  man  v.  Grayes,  6  Cush.  308. 
V.  Dudley,  7  Wis.  664. 
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joined  with  her  as  de£endaat  in  actions  for  her  torts  oommitted 
during  coverture.^  On  the  otiber  hand,  if  a  tort  has  been  ib- 
fiicted  on  the  wife,  —  as,  for  example,  if  she  has  been  slandered, 
—  and  then  there  is  a  divorce  from  the  marriage  bond,  it  is  plain 
in  principle,  and  is  in  a  measure  sanctioned  by  authority,  that  she 
may  bring  an  action  for  damages  against  the  wrong-doer  in  her 
own  name  alone,  and  the  late  husband  should  not  be  joined.^ 

Between  Dtvoroed  Parties.  —  After  the  divorce,  the  late  wife 
cannot  recover  damages  against  her  late  husband  or  his  confeder- 
ates for  assault  and  battery  inflicted  on  her  while  the  marriage 
existed.* 

§  725.   Adminiitration :  — 

Hvaband's  Right.  —  Such  dissolution  takes  away  the  husband's 
right  to  administer  on  his  late  wife's  estate  after  her  decease. 
Tet  conduct  which  would  have  entitled  her  to  a  divorce,  if  she 
had  applied  for  it,  does  not  have  this  effect,  if  in  fact  no  divorce 
was  obtained.^ 

1  Capel  V.  Powell,  17  C.  B.  n.  a.  743.  *  Altemns's  Case,  1  Aahm.  49.    And 

3  Chase  v.  Chase,  6  Graj,  157, 159.  see  Lodg<e  v.  Hamilton,  2  S.  &  R.  491; 

•  FhiUips  V  Barnet,  1  Q.  B.  D.  436;  Coorer's  Appeal,  2  Smithy  Pa.  427. 
Abbott  V.  Abbott,  67  Maine,  804. 
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CHAPTER  XL VI. 

XHB  GOKSEQUENOES  OF  THE  DIVOBOX  FBOM  Bl^>  AND   BOABD. 

I  726.  In  OenertO.  —  We  have  already  seen  something  of  the 
e£Feot  of  this  divorce.^  In  brief,  it  authorizes  the  parties  to  live 
in  separation,  yet  leaves  the  niarriage  bond  in  full  foree.^  There 
i^re  minor  doubts  and  differences  of  judicial  opinion  upon  some 
of  the  particulars,  paused  largely  by  differing  terms  of  the  stat- 
utes.   As  to  — 

§  727.  Memaxriafsfi.  —  Obviously  this  divorce,  whether  foreign 
or  domestic,  does  not  authorize  the  parties  to  remarry.^  We 
have  seen,  that,  in  the  history  of  the  English  law,  there  was  a 
time  when  remarriage  after  this  divorce  did  not  subject  the  par- 
ities to  penal  consequences.  But  the  second  marriage  was  void^ 
the  same  as  now ;  because  the  first  was  still  subsisting.^ 

§  728.  Caution  and  Bond  as  to  Remanria^.  —  In  England,  while 
the  divorce  jurisdiction  was  ecclesiastical,  the  tribunal  was  con- 
trolled by  the  107th  canon  of  1603,^  as  follows :  **'  In  all  sentences 
pronounced  only  for  divorce  and  separation  a  thoro  et  mensa^ 
0here  shall  be  a  caution  and  restraint  inserted  in  the  act  of  the 
said  sentence,  that  the  parties  so  separated  shall  live  chastely 
and  continently ;  neither  shall  they,  during  each  other's  life,  con- 
tract matiimony  with  other  persons.  And  for  the  better  obser- 
vation of  this  last  clause,  the  said  sentence  of  divorce  shall  not 
be  pronounced  until  the  party  or  parties  requiring  the  same  shall 
have  given  good  and  sufficient  caution  and  security  into  the 
court,  that  they  will  not  any  way  break  or  transgress  the  said  re- 
straint or  prohibition."  ®  The  practice  under  this  was  to  require 
the  husband,  when  promoter,  on  the  cause  being  assigned  for 
hearing,  to  give  a  bond  in  one  hundred  pounds,  with  one  surety, 
payable  to  the  judge  personally,  his  executors,  and  administra- 

1  Ante,  §  226, 226,  4d5-440,  442.  «  Vol.  L  §  207, 299. 

'  Ante,  §  226.  '  In  respect  to  theie  canons,  fee  Vol. 

•  Yoang  V.  Naylor,  1  Hill  Eq.   883 ;  L  §  51, 818;  ante,  §  241. 
Thompson  v.  Thompson,  10  Philad.  131.  ^  Fojnter  Mar.  k  Dir.  88a 
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tors,  conditioned  not  at  any  time  thereafter,  during  the  life  of  the 
defendant,  to  intermarry  with  any  other  woman.  Where  the  wife 
was  the  party  promoting,  she  was  obliged  to  procure  a  man  to 
execute  the  bond  in  her  stead.^  The  sentence,  if  rendered 
without  the  bond,  was  by  the  108th  canon  void.  But  if  through 
mistake  the  bond  was  omitted,  the  court  had  power  to  correct 
the  error,  by  permitting  it  to  be  filed  afterward,  and  then  signing 
the  sentence  anew.^  As  this  canon  bound,  in  England,  only  the 
^^Icrgy  and  officers  of  the  ecclesiastical  courts,  not  the  laity,^  it 
could  not  on  any  recognized  principles  be  deemed  common  law 
with  us.  And  the  American  books  disclose  no  instance  in  which 
our  courts  have  followed  the  practice  which  it  ordains.  In  Eng- 
land, the  rules  of  the  Divorce  Court  dispense  with  the  bond.^ 

§  729.  BSoct  in  TtonWana.  —  The  divorce  firom  bed  and  board 
is  said  in  Louisiana  to  separate  the  parties  as  effectually  as  that 
from  the  marriage  bond,  only  it  does  not  authorize  them  to  re- 
marry.*   But,  — 

Otliar  States.  —  Under  the  ecclesiastical  law,  and  the  statutes  of 
most  of  our  States,  its  effect  is  far  less.  The  general  doctrine 
would  be  better  expressed  by  saying,  that  it  works  no  change  in 
the  relation  of  the  parties,  either  to  each  other  or  to  third  per- 
sons, except  in  authorizing  them  to  live  apart  until  they  mutu- 
ally come  together.^  Yet,  for  some  of  our  States,  this  would  be 
putting  it  a  little  too  far  the  other  way.  To  authorize  a  renewal 
of  the  cohabitation  no  new  marriage  is  required;  neither,  it 
seems,  under  the  general  law,  are  further  proceedings  in  couit 
necessary ;  but  the  reconciliation,  of  its  own  force,  annuls  the 
sentence  of  separation.  How  this  particular  question  stands  un- 
der various  statutory  enactments,  and  under  decrees  differing  in 
form  from  the  English,  appears  not  uniformly  plain  on  the  an- 
thorities.* 

1  Coote  Ec  Pract  S43,  344.  band,  the  wife  cui  daim  tlie  rigbts  of 

s  DjBMTt  V.  Dysart,  1  Boh.  Ec  470,  widow.    Sucoessmi  of   UddeU,  22  La. 

643.  An.  0. 

s  VoL  L  §  51.  *  "The  diroroe  is  onlj  a  kfFftl  »par- 

*  Role  126,  Browne  Dir.  Pract.  4th  ation,  terminable  at  the  wiH  of  the  par> 
ed.  MO.  ties ;  the  raarna^  eootiDiung  in  i«faid 

*  Saroie  r.  Igno^oso,  7  La.  2S1,  2Sa.  to  every  thing  not  neoessarilj  withdrtva 
And  »ee  Ford  r.  Kittredge^  26  La.  An.  from  it«  operation  br  the  diroree.**  IWraa 
l^J;  WiHi&mson  r.  Amilton,  13  La.  An.  r.  Richmond,  d  Pick.  461^  46S;  ante, 
3^7.    Bat  the  diToroe  does  not  dissolre  §  2^ 

the  marriage.    Gee  r.  Thompson,  11  La.         ^  Ante,  §  22S ;  Bairere  r.  Baxvoe.  4 
An.  657.    And,  oo  the  death  of  the  hot-    Johns.  Ch.  187 ;  Xlionikaon  e. 

620 


CHAP.  XLVI.] 


BED  AND  BOARD. 


§782 


§  730.  As  to  the  Wife^s  Chattels  and  Lands :  — 

In  General.  —  This  divorce  does  not,  at  common  law,  and  with* 
out  statutory  aid,  change  the  relation  of  the  parties  as  to  prop- 
erty.^   Thus  — 

Dower.  —  It  neither  takes  away  the  right  of  the  wife  to  dower, 
nor  entitles  her  to  recover  it  during  the  life  of  the  husband.^ 

§  731.  Cnrtafiy.  —  This  divorce  does  not,  at  the  common  law, 
take  from  the  husband  his  right  to  the  possession  of  the  wife^s 
lands,  either  during  her  life  or  after  her  death,  if  he  is  otherwise 
entitled  to  it,  as  tenant  by  the  curtesy.^.  But  under  the  statutes, 
in  some  of  the  States,^  she  may  be  entitled  to  the  immediate  pos- 
session of  her  real  property.  Such  a  statute  does  not  destroy 
the  matrimonial  relation ;  it  only  authorizes  her  to  recover  and 
enjoy  her  lands,  even  as  against  a  purchaser  or  lessee  from  the 
husband  for  a  valuable  consideration,  in  like  manner  as  if  the 
coverture  were  terminated,^ 

§  732.   As  to  the  Wife's  Choses  in  Action  and  Costs  :  — 

Chosefl  in  Action.  —  In  like  manner,  the  husband's  common- 
law  right  to  reduce  into  possession  the  wife's  choses  in  action 
remains,  after  this  divorce,  as  before.®  And  he  may  release  a 
chose  in  action  —  for  example,  a  legacy  —  due  to  her.^     But  — 

Cosu.  —  The  husband  cannot  release  the  wife's  costs  against 
himself  in  the  divorce  suit ;  becaifse  the  authority,  which  the 
law  gives  her  to  act  adversely  to  him  therein,  carries  with  it  by 
implication  this  necessary  consequence.*  Nor,  it  appears,  can  he 
release  her  costs  against  a  third  person,  where  she  has  the  right 
to  sue  in  her  own  name  alone.  When,  therefore,  a  wife  after 
this  divorce  proceeded  in  the  spiritual  court  against  a  woman  for 
adultery  with  her  husband,  and  there  obtained  a  decree  for  costs 
against  her,  this  court  refused  to  accept  as  valid  the  husband's 
release  of  them,  and  the  lay  tribunal  would  not  interfere  by  pro- 


2  DaU.  128;  McKnrracher  v.  McKarra- 
chep,  3  Yeates,  66;  Stephens  v.  Totty, 
Cro.  Eliz.  908;  Nathans  v.  Nathans,  2 
Fhilad.  398;  Hokamp  v.  Hagaman,  36 
Md.  511 ;  Meehan  v.  Meehan,  2  Barb.  377. 

1  Kriger  v.  Day,  2  Pick.  316;  Clark 
V.  Clark,  6  Watts  &  S.  85;  Dean  v.  Bich- 
mond,  5  Pick.  461. 

«  Park  on  Dower,  20 ;  Stowell's  Case, 
Godb.  145;  Powell  v.  Weeks,  Noy,  108; 
Godol.  Abr.  505;  Tebbs  on  Adultery  & 
DiT.  218;  Hokamp  v.  Hagaman,  36  Md. 


511.    And  seePotier  v.  Barclay,  16  Ala. 
439;  Gee  v.  Thompson,  11  La.  An.  657. 

*  Smoot  V,  Lecatt,  1  Stew.  590 ;  Rochon 
V.  Lecatt,  2  Stew.  429 ;  Clark  v.  Clark,  6 
Watts  &  S.  85. 

*  See  ante,  §  520  et  seq. 

*  Kriger  v.  Day,  2  Pick.  816.  And  see 
Page  V.  Estes,  19  Pick.  269. 

^  Ames  V.  Chew,  6  Met.  520;  Dean  v. 
Bichmond,  6  Pick.  461. 

T  Stephens  v.  Totty,  1  Cro.  Eliz.  908. 
9  Stevens  v.  Stevens,  1  Met.  279. 
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hibition.  Holt,  C.  J.,  stated  the  doctrine  and  its  reasons  as  fol- 
lows :  ^^  If  a  feme  covert  sue  sole  in  the  ecclesiastical  court  for 
defamation,  as  she  may  if  she  cohabit  with  her  husband,  he  may 
release  the  costs ;  but  if  they  are  divorced  a  mensa  et  tharo^  there, 
in  such  case,  or  of  inoontinency,  &c.,  he  cannot  release  the  costs ; 
and  the  reason  is,  that,  if  they  are  divorced  a  mensa  et  tharo^  the 
husband  allows  his  wife  alimony^  and  tiie  costs  of  the  suit  are  out 
of  the  alimony ;  and  therefore  he  cannot  discharge  the  one  more 
than  the  other.  .  .  •  Yet  if  the  suit  be  there  for  a  legacy  devised 
to  the  wife,  which  is  origi/ially  due  to  the  baron  and  feme,  and  is 
not  part  of  the  alimony,  he  may  release  the  suit,  and  also  the 
costs ;  because  he  may  discharge  the  principal."  ^  And  where^ 
under  like  circumstances,  the  suit  in  the  spiritual  court  was 
for  slandering  the  wife,  prohibition  was  refused;  because,  said 
Haughton,  J,,  ^^  this  is  personal  to  the  wife,  and  the  determina- 
tion of  this  is  left  unto  them  there."  * 

§  733.  In  Bqtilt:^  as  to  ChoBM  In  Action.  —  The  doctrine  just 
stated  as  to  the  wife's  choBe9  in  action  is  considerably  qualified  in 
equity.  She  has,  after  this  divorce,  as  in  other  circumstancea, 
her  general  equitable  claim  to  a  provision  out  of  them.^  Besides 
which,  equity  may,  and  it  sometimes  does,  interfere  in  her  behalf 
by  injunction.^  It  did  so  in  an  early  case ;  restraining  the  hus- 
band, after  a  divorce  from  bed  and  board,  from  selling  a  term 
belonging  to  his  wife.^  And  where,  after  such  a  divorce  for  the 
husband's  cruelty,  a  legacy  fell  due  to  the  wife,  a  New  York 
court  enjoined  him  from  receiving  any  part  of  it ;  yet  intimating, 
that  her  reception  of  the  whole  might  require  the  reduction  or 
discontinuance  of  her  alimony.  **  The  rule  of  the  court  of  equity 
in  such  cases  follows,"  said  Baroulo,  J.,  ^*  that  of  natural  justice. 
The  husband,  by  his  violation  of  the  marriage  contract^  forfeits 
all  equitable  right  to  the  wife's  property.  Even  when  the  prop- 
erty has  belonged  to  her  before  the  separation,  and  has  not  been 
reduced  into  actual  possession  by  the  husband,  courts  of  equity 
will  restore  it  to  the  wife.  Much  more,  in  a  case  like  the  pres- 
ent, when  the  property  falls  to  the  wife  after  the  separation, 
should  the  equitable  power  of  the  court  be  interposed  to  prevent 

1  ChamberlalBe  v,  Hewson,  6  Mod.  70.    equitj  to  a  tetUeiiient,  tee  1  Bishop  Mar. 

•  Motteram  r.  Motteram,  3  Bnlst.  %di ;    Women,  §  024-408. 

and  see  Gibs.  Cod.  446.  «  See  lb.  §  633  et  seq. 

*  For  the  doctrine  conoeniing  the  wife's         *  AnonTmoos,  0  Mod.  48»  44 ;  8  Bright 

Hns.  4  Wife,  963. 
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the  husband  from  receiving  it,  by  virtue  of  that  relation  which 
he  himself  has  disregarded  and  violated.  It  would  be  difficult  to 
conceive  a  more  plain  and  palpable  outrage  upon  justice,  than  to 
permit  this  old  lady  to  be  deprived  of  her  whole  share  of  her 
father's  estate  by  an  exercise  of  his  marital  rights  on  the  part  of 
a  husband  whose  cruelty  has  driven  her  from  an  honorable  home, 
and  occasioned  a  permanent  suspension,  of  the  marriage  contract. 
The  authorities  are  full  on  this  subject."  ^    But,  — 

§  734.  Rights  of  Creditors. — In  an  English  case,  where  the  hus*^ 
band  became  bankrupt,  then  the  wife  obtained  from  him  a  divorce 
from  bed  and  board  for  his  adultery  and  cruelty,  then  a  sum  fell 
to  her  by  bequest,  she  was  held  not  entitled  in  equity  to  the 
whole  of  it,  although  no  settlement  was  made  upon  her  at  mar- 
riage, and  the  husband  had  already  received  ^1,500  stock  in  her 
right.  The  Vice-Chancellor  said,  ^^  that,  if  the  separation  and 
divorce  from  the  husband  could,  in  any  case,  give  a  special  equity 
in  the  wife,  it  would  not  affect  this  case  ;  because  the  whole  pro- 
ceeding was  subsequent  to  the  bankruptcy,  and*  consequently 
after  the  right  to  the  legacy  had  vested  in  the  assignees.'*' 
There  is  room  for  doubt  whether  this  decision  is  sound,  either  on 
principle  or  as  the  result  of  all  the  authorities.^ 

§  735.  Doctrine  changed  by  Statutes.  —  The  unwritten  law  of 
this  subject,  as  thus  explained,  is  in  some  of  our  States  super* 
seded  by  statutes.  It  was  so  in  Massachusetts,  by  Stat.  1828, 
c.  52,  §  2,  which  has  given  place  to  a  more  general  provision  in- 
the  later  revisions.^  The  earlier  enactment  directed,  that,  upon 
such  divorce  decreed  at  the  prayer  of  the  wife,  her  choaes  in 
action^  not  reduced  to  the  husband's  possession,  should  remain 
her  property ;  and  it  was  adjudged,  that  his  assignment  of  them 
for  a  valuable  consideration  before  divorce  is  not  a  reduction  to 
possession.  She  can  hold  them  as  against  the  assignee,  who 
stands  only  in  the  place  of  the  husband,  with  no  other  rights  than 
his,  now  terminated  by  the  divorce.'^ 

§  736.    The  Wife^s  Capacity  to  9ue  and  be  sued:  — 

In  Bngland.  —  The  English  common-law  courts  held,  that  the 

1  Holmes  v.  HolmeB,  4  Barbw  206,  re-    See  ante,  §  716,  and  Browning  v.  Headley, 
f erring  to  Yanduzer  v.  Yandnzer,  6  Paige,    there  cited ;  Davis  v.  Newton,  6  Met.  687. 
866;  Fry  w.  Fry,  7  Paige,  461 ;  Renwick         »  See  1  Bishop  Mar.  Women,  §  678. 
0  Benwick,  10  Paige,  420.  «  R.  S.  c.  76,  §  28;  re^nacted  Gen. 

<  Green  v.  Otte,  1  Sim.  &  S.  260,  262.     Stats,  c.  107,  §  40. 

>  Page  V.  Estes,  10  Pick.  269. 
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ecclesiastical  divorce  from  bed  and  board  did  not  subject  the  wife 
to  be  sued.^  And,  on  the  other  hand,  they  would  probably  not 
have  permitted  her  to  bring  suits  as  sole^  though  the  question 
does  not  appear  to  have  been  decided.  The  Divorce  Act  —  20 
&  21  Vict.  c.  85,  §  25,  26  —  gives  capacity  to  her,  after  a  "judi- 
cial separation,''  ^  to  sue  and  be  sued. 

With  OS.  —  This  question,  in  some  of  our  States,  as  Louisiana,^ 
is  regulated  by  statutory  provisions  which  expressly  qualify  the 
wife  to  sue  and  be  sued.  In  other  of  our  States,  the  statutes, 
while  silent  on  this  particular  question,  have  given  her,  as  the 
result  of  this  divorce,  capacities  which  did  not  attend  the  ecclesi- 
astical decree.  Children  are  committed  to  her  custody,  and  the 
husband  is  required  to  pay  her  money  for  their  support ;  chattels, 
which  were  hers  before  the  marriage  operated  upon  them,  are 
restored  to  her  ;  she  receives  back  her  choses  in  action^  and  vari- 
ous other  things  of  the  like  sort  are  done.  And,  said  Parker, 
C.  J. :  "  Where  the  law  itself  has  separated  them,  and  established 
separate  interests  and  separate  property,  it  acknowledges  no  such 
absurdity  as  to  continue  the  power  of  the  husband  over  every 
thing  but  the  person  of  the  wife."  *    Hence,  — 

§  737.  Massaohuaetts  Doctrine.  —  It  is  established  doctrine  in 
Massachusetts,  that  the  divorce  from  bed  and  board  qualifies  the 
wife  to  sue  and  be  sued.  "  After  such  divorce,"  observed  Shaw, 
C.  J.,  "  the  law  of  this  Commonwealth  recognizes  her  right  to 
acquire  and  hold  property,  to  take  her  own  earnings  to  her  own 
use,  for  the  support  and  maintenance  of  herself  and  children. 
She  is  deprived  of  the  protection,  and  exempted  from  the  control, 
of  her  husband.  She  may,  by  the  decree  of  the  court  granting 
the  divorce,  and  pursuant  to  the  provisions  of  the  statute  law  of 
the  Commonwealth,  be  charged  with  the  custody,  and  conse- 
quently with  the  support  and  maintenance,  of  the  children  of  the 
marriage.  The  reason,  therefore,  why  a  wife  cannot  sue  or  be 
sued  without  joining  and  being  joined  to  her  husband,  does  not 
exist.  But  the  relation  in  which  the  divorce  a  mensa  et  thoro 
places  the  parties  opposes  such  a  joinder.  If  it  were  necessary  to 
join  the  husband  as  plaintiff  he  might  release  her  rights,  by  which 
she  would  be  subjected  to  costs ;  if  he  might  be  joined  as  defend- 

1  Lewis  i;.  Lee,  3  B.  &  C.  291;  EUah  v,         >  Bonneau  v.  Poydras,  2  Rob.  La.  1. 
Leigh,  5  T.  R.  679.  «  Dean  v.  Richmond,  5  Pick.  461, 46a 

a  Ante,  §  226. 
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ant,  he  might  be  made  subject  to  her  debts ;  both  of  which  con- 
sequences are  repugnant  to  the  new  relation  of  divided  and 
separate  interests  in  which  the  law,  by  such  a  decree,  places 
them.  Whilst  the  law  thus  recognizes  the  right  of  a  woman,  so 
divorced,  to  acquire  and  take  the  proceeds  of  her  industry  to  her 
own  use,  it  recognizes  her  power  to  make  contracts ;  and,  if  she 
could  not  sue  or  be  sued,  it  would  present  the  anomalous  case,  in 
which  the  law  recognizes  a  right  without  affording  a  remedy  for 
vindicating  it,  and  subjects  a  party  to  a  duty  without  lending  its 
aid  to  enforce  it."  ^    Indeed,  — 

Neoesalty.  —  In  various  circumstances  in  our  States,  the  power 
to  sue  becomes  upon  this  divorce  a  necessity  to  the  wife.  Hence 
it  is  authorized  by  implication  from  the  statutes  permitting  the 
divorce.^    Still,  — 

Other  Stotes.  —  Generally  in  the  other  States  the  question  is 
not  well  settled ;  for,  while  there  are  cases  appearing  to  favor  the 
Massachusetts  doctrine,^  the  opposite  scale  is  not  without  its 
weight  of  apparent  authority.*    Moreover, — 

DomioU  for  Suit.  —  The  wif e^s  right  to  sue  carries  with  it  the 
power  to  acquire  a  domicil  separate  from  her  husband  for  the 
purpose.^ 

§  738.    On  the  Decree  for  Alimony  withotit  Divorce :  — 

South  Carolina  —  (Wife  suing).  —  The  court  in  this  State,  hav- 
ing decreed  to  a  wife  alimony,  not  being  authorized  to  grant  also 
a  divorce,^  ordered  the  husband  to  give  security  for  its  payment 
He  refused ;  an  attachment  issued  against  him.  The  sheri£^  hav- 
ing taken  him  into  custody,  suffered  him  to  escape ;  and  she  was 
adjudged  entitled  to  sue  the  sheriff,  by  her  next  friend,  for  this 
escape.  Said  Smith,  J. :  ^^  It  was  urged  in  the  argument,  that 
this  woman,  being  9,  feme  covert^  could  not  maintain  the  action  by 
her  next  friend.  If  that  argument  were  to  prevail,  there  would 
be  a  failure  of  justice,  which  our  law  abhors ;  as  there  would  be 
no  means  of  enforcing  a  decree  of  a  wife  against  her  husband  for 


>  Pierce  v,  Bumham,  4  Met.  803,  806 ;  lor  v.  Simpson,  6  J.  J.  Mar.  689 ;  post, 

Dean  p.  Richmond,  5  Pick.  461.  §  73a    And  see  Benadam   v,  Pratt,  1 

2  Wheeler  v.  Wheeler,  2  Dane  Abr.  Ohio  State,  40a 
310;  Lefevre  v,  Murdock,  Wright,  205;         *  Burr  v.  Burr,  10  Paige,  166;  Clark 

Howard  v.  Howard,  16  Mass.  196 ;  Clark  v.  Clark,  6  Watts  &  S.  86 ;    Barber  v. 

V.  Clark,  6  Watts  &  S.  ^ ;  post,  §  738.  Barber,  1  Chand.  280. 

•  Barber  ».  Barber,  21  How.  U.  S.  682;         *  Barber  v.  Barber,  supra. 
Leferre  ».  Murdock,  Wright,  206;  Tay-         «  Ante,  §  353-363. 
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alimony.  The  court  of  equity  could  order  a  refractory  husband 
to  be  attached,  and  the  sheriff  would  let  him  go  if  he  thou^t 
proper ;  then,  if  the  wife  could  not  sue  by  her  next  friend,  who 
could  ?  The  law  provides  no  other  course.  And  upon  this  occa- 
sion I  would  adopt  the  course  of  a  very  learned  judge,  —  ^If  there 
is  no  precedent,  I  will  make  one.' "  ^ 

§  739.    Other  Questions :  — 

Administration.  —  The  general  law  of  husband  and  wife  enti- 
tles the  former,  as  of  right,  to  administer  on  the  effects  of  the  lat- 
ter, after  her  decease.^  This  right  is  not  taken  away  by  the  divorce 
a  mensa  et  thoro  ;  and  the  husband  may  claim  it,  though  his  guilt 
led  to  the  divorce.'  But  the  wife  has  not  the  same  absolute 
right  of  administration,  on  the  decease  of  her  husband ;  ^  and  it 
is  a  proper  exercise  of  the  discretion  of  the  court  to  refuse  her, 
in  favor  of  his  son,  if  for  her  adultery  this  divorce  has  been  pro- 
nounced.^ 

§  740.  Legltimaoy  of  Children.  —  Parties  separated  judicially 
from  bed  and  board  are  presumed  to  live  in  observance  of  the 
sentence.  So  that,  if  children  are  then  born  of  the  wife,  they 
are  prima  facie  illegitimate,  contrary  to  the  rule  where  there  is 
simply  non-cohabitation.^ 

§  741.  Wife's  Separate  Bstote  and  Settlements.  —  Obviously 
this  divorce  does  not  deprive  the  wife  of  any  estate  or  rights  of 
property,  held  independently  of  her  husband,  or  adversely  to 
him.  And  if  he  has  covenanted  in  a  deed  of  separation  to  pay 
a  third  person  an  annuity  for  her  use,  this  divorce  will  not  re- 
lease him.^    But  — 

Miscondaoting  Herself  —  It  appears  there  are  cases  wherein, 

1  Prather  v.  aarke,  1  Tread.  453, 454.  405;  Stretch  v.  P^nn,  1  Lee,  80,  5  Eng. 

3  Humphrey  v,  BuUen,  1  Atk.  458;  Ec.  296;  AtkinBon  v.  Barnard,  2  Phimm. 

Sandi'g  Case,  8  Salk.  22 ;  McCoeker  o.  816, 1  Eng.  Ec.  271 ;  Webb  o.  Needham,  1 

Qolden,  1  Brad.  64;  Elliott  v.  Gurr,  2  Add.  Ec.  4H  2  Eng.  Ec.  180. 
Phillim.  16, 1  Eng.  Ec.  166 ;  Browning  v.         <  In  the  Goods  of  DaTies,  2  Curt  Ec. 

Beane,  2  Phillim.  69,  1  Eng.  Ec.  100;  628,  7  Eng.  Ec.  288.    And  see,  as  to  this, 

Steadman  v.  Powell,  1  Add.  Ec.  58,  74, 2  In  the  Goods  of  Ihler,  Law  Rep.  8  P.  4  M. 

Eng.  Ec.  26,  34;  Wilkinson  v.  Gordon,  2  50. 

Add.  Ec.  152,  2  Eng.  Ec.  267 ;  1  Williams         *  St.  George  o.  St.  Margaret,  I  Salk. 

on  Ex.  242 ;  Toller  on  Ex.  88.  128 ;    Van  Aemam  v.  Van  Aemam,  1 

>  Clark  V.  Clark,  6  Watts  &  S.  85.         .  Barb.  Ch.  875.    See  Vol.  L  §  546  et  seq. 

«  Sands's  Case,  supra ;  Dew  v,  Clark,         ^  Jee  o.  Thurlow,  2  B.  &  C.  547,  4  D. 

1  Hag.  Ec.  311;   Conyers  v.  Kltson,  8  &  R.  11 ;  Dr.  Lushington,  in  Cood  r.  Cood, 

Hag.  Ec.  556,  5  Eng.  Ec.  202;   In  the  1  Curt.  Ec.  755,  768,  6  Eng.  Ea  453, 456. 

Goods  of  Williams,  8  Hag.  Ec.  217,  5  And  see  Brown  v,  Brown^  2  Md.  Ch.  816l 
Eng.  Ec.  82 ;  Spratt  v.  Harris,  4  Hag.  Ec. 
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without  speoial  reference  to  divorce,  "  a  husband  would  be  en- 
titled," in  the  language  of  Wilde,  J.,  '*  to  come  into  a  court  of 
equity  to  restrain  the  trustees  of  his  wife  from  proceeding  at  law 
for  her  separate  maintenance,  or  where  the  court  would  refuse 
her  relief  on  a  bill  to  enforce  a  trust  therefor.  But  to  justify  the 
court  thus  to  interfere,  the  misconduct  of  the  wife  must  be  clearly 
proved ;  such,  as  that  she  had  been  guilty  of  adultery  or  crim- 
inal conversation,  or  had  left  her  husband  without  any  cause 
whatever."  ^ 

§  741  a.  Convey  Xduidi.  —  This  divorce  has  been  held  not  to 
enlarge  the  wife's  capacity  to  convey  lands  without  her  husband's 
joining  in  the  deed.^ 

witneM.  —  Nor  does  it  make  her  a  competent  witness  against 
the  husband,  where  she  was  not  before.^ 

I  Ayer  v.  Ayer,  16  Pick.  S27»  332 ;         >  ElUson  v.  MobUe.  63  Ala.  668. 
Moore  o.  Moore,  1  Atk.  272 ;  Lee  v.  Lee,         *  Kemp  v,  IX>wnham,  6  Harring.  DeL 
1  Dick.  321,  2  Dick.  806.  See  ante,  §  719 ;    417. 
Cartwright  v.  Cartwright,  19  Eng.  L.  & 
Eq.  46. 
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CHAPTER  XLVn. 

THB  RENDEBEKG  AKD  VAGATINO  OV  THS  8BNTKNGE. 

§  742.    Introdoctioii. 
743-744.    Bj  what  Steps  rendered. 
746-747.    Contents  of  Sentence. 
748-7fi2.    Opening  and  Vacating. 
75^768  e.  Flraad  as  between  Plutiea. 

§  742.  How  Chapter  divided.  —  We  shall  consider,  L  By  wlist 
Steps  the  Sentence  is  rendered;  11.  What  shoold  be  the  Con- 
tents of  it;  IIL  Opening  and  Vacating  it;  lY.  Fraud  as  be- 
tween the  Parties. 

I.   By  what  Step$  the  Sentence  u  rendered, 

§  743.  Boope  of  DisooMioii.  —  In  general,  the  steps  in  all  jadi- 
cial  proceedings  are  alike.  The  present  purpose,  therefore,  is 
simply  to  point  out  what  is  peculiar  to  divorce,  or  may  for  some 
other  reason  be  important  in  respect  of  this  particular  subject. 

2>eoree  Hlsi  in  Boaland.  —  In  the  synopsis  of  tiie  present  EIi^- 
lish  legislation  given  in  the  first  yolume,^  the  reader  will  see  the 
provisions  of  23  &  24  Vict.  c.  144,  §  7,  amended  by  29  Vict 
c.  32,  §  3,  respecting  the  decree  nisi.  This,  when  adopted,  was  a 
new  thing  in  divorce  practice.  By  construction,  the  statute  ex- 
tended to  suits  pending,  the  same  as  to  subsequent  ones.'  This 
decree  does  not  dissolve  the  marriage ; '  but»  as  already  observed,^ 
when  made  absolute  it  has  a  sort  of  retrospective  operation  to 
break  the  mneylum  as  from  the  time  when  it  was  rendered.^  For 
other  questions  of  practice  under  this  decree  the  reader  is  re- 
ferred to  the  English  books.* 

1  yoLL|66,note.  «Aiite,|81 

s  Watton  0.  Watton,  Law  Bep.  1  P.  4        •  Phile  v.  Smdy,  Lew  Bcp^  S  Ck.  i^ 

M.227.  »a. 

'     •  NoUe  9.  Noble,  Law  Bep.  1  P.  4  M.         •  See.  among  oter  cbms,  Boelfton  il 

091 ;  HoUe  v.  Hnlse,  Law  B^.  2  P.  4  H  Bo«iiton,  S  SwaK  4  T.  406;  Stoaae  a. 

2a0;  Nonnan  v.  Villan,  8  Ex.  D.  360.  Stoate,8  SwabL4  T.3S4;  Lewv  ■ 
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§  743  a.  Decree  znai  with  os.  —  The  decree  nin^  differing  more 
or  less  from  the  English,  has,  to  some  extent,  yet  not  at  the  time 
of  this  writing  very  generally,  been  introduced  into  our  practice. 
But  we  have  hitherto  no  such  legislation  on  the  subject,  and 
no  such  development  of  principles  from  the  courts,  as  to  render 
a  discussion  of  it  by  a  text- writer  particularly  desirable  now. 
The  reader,  therefore,  will  simply  be  referred  to  some  cases.^ 

§  744.  Changing  Decree  dnring  Term.  —  The  principle  of  pro- 
cedure is  general  in  causes  civil  and  criminal,  that,  at  any  time 
during  the  term  of  the  court  at  which  a  judgment  is  rendered, 
it  may  be  recalled  or  modified  as  the  judge  shall  direct ;  but, 
when  the  term  has  ended,  it  is  too  late.^  This  practice  may  be 
made  available  in  the  divorce  suit,  without  resorting  to  other 
principles  to  be  discussed  further  on.^ 

II.    What  should  be  the  Contents  of  the  Sentence. 

§  745.  In  GeneraL  —  There  is  no  one  form  of  the  decree  which 
will  just  suffice,  and  no  more,  in  all  our  States  and  under  all  cir- 
cumstances. One  drawing  up  a  decree  should  consider  what,  of 
the  things  to  be  affected  by  it,  will  flow  as  of  law  from  the  sen- 
tence itself,  and  what  needs  to  be  set  down  in  it  to  produce  the 
desired  consequence.  It  would  be  superfluous,  for  example,  yet 
probably  not  prejudicial  in  law,  where  a  statute  gives  the  inno- 
cent wife  dower  on  a  dissolution,*  for  the  decree  to  declare  this 
her  right.  But  if  it  permitted  her  to  have  dower  at  the  discre- 
tion of  the  court,  she  could  not  recover  it  unless  the  decree  gave 

2  Swab.  &  T.  894;  Latham  v,  Latham,  2  119  Mass.  89;  Oliver  v,  Oliyer,  20  Mimo. 

Swab.  &  T.  299;  Forster  v.  Forster,  8  261 ;  Lawrence  v,  Lawrence,  73  111.  677. 
Swab.  &  T.  151 ;  Stone  v.  Stone,  3  Swab.         >  1  Bishop  Grim.  Proced.  §  1298;  Har- 

&  T.  212 ;  Bowen  v.  Bowen,  3  Swab.  &  T.  risen  o.The  State,  10  Misso.  686 ;  Ramsour 

530;  Clements  v.  Clements,  3  Swab.  &T.  v.  Raper,  7  Ire.  846;  Hair  v.  Moody,  9 

394;  Palmer  v.  Palmer,  4  Swab.  &  T.  Ala.  399;  McRayen  v.  McGuier,  9  Sm.  & 

143;  Dering  v.  Dering,  Law  Rep.  1  P.  &  M.  34;  Neale  v.  Caldwell,  8  Stew.  134; 

M.  531 ;  Patterson  v.  Patterson,  Law  Rep.  Acre  v,  Ross,  3  Stew.  288.    See  further, 

2  P.  &  M.  192;  Hulse  v.  Halse,  supra;  on  this    general    matter,    Brookfield    v. 

Fitzgerald  v.  Fitzgerald,  Law  Rep.  3  P.  &  Morse,  7  Halst.  331 ;  Taylor  v.  Starr,  2 

M.  136 ;  M.  V.  B.  Law  Rep.  3  P.  &  M.  200 ;  Root,  298 ;  Patton  v,  Massey,  2  Hill,  S.  C. 

Ousey  17.  Ousey,  1  P.  D.  56.  475;  Wilkerson  v.  Goldthwaite,  1  Stew. 

1  Gamett  v,  Gamett,  114  Mass.  347,  &P.  159;  Hickman  v.  Barnes,  1  Misso. 

379;  Sparhawk  v.  Sparhawk,  116  Mass.  156. 

315;  Fox  V.  Davis,  113  Mass.  255;  Moors         *  R.  v.  R.  20  Wis.  331,  885;  Carley  v, 

9.  Moors,  121  Mass.  282;  Wales  v,  Wales,  Carley,  7  Gray,  545. 

«  Ante,  S  709. 
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it  her.  And  this  will  illustrate  many  things  which  should  al- 
ways be  taken  into  the  account.  The  rule  may  be  deemed  to 
be^  that  what  the  law  requires  to  be  passed  upon  by  the  court 
should  be  set  down  in  the  decree,^  not  what  comes  directly  from 
the  law  itself.  Thus,  if  the  court  declares  the  marriage  dis* 
solved,  the  decree  should  say  so ;  if  it  ordains  alimony,  this 
should  be  set  down  in  the  original  or  a  supplementary  decree ; 
and  the  same  of  the  restoration  to  the  wife  of  property  which 
had  vested  in  the  husband,  the  custody  and  support  of  children, 
and  the  like.  Moreover,  we  have  seen,  that,  both  in  divorce 
suits  proper  and  in  nullity  suits,  the  decree  should  affirm  the  fact 
of  the  marriage  which  it  dissolves  or  declares  void.^  Most  of  these 
propositions  are  drawn  more  from  the  reason  of  the  thing  and  the 
common  practice  than  from  specific  adjudications.  Sometimes 
the  decree,  when  in  a  court  of  equity,  is  needlessly  prolix.  For 
example,  — 

Forbidding  OuUty  Party  to  marry.  —  Chancellor  Walworth,  pro- 
nouncing for  a  dissolution,  said :  ^'  There  must  be  a  decree  in 
this  case  dissolving  the  marriage  contract,  and  the  usual  clause 
must  be  inserted  in  every  case  of  this  kind,  prohibiting  the  de- 
fendant from  marrying  during  the  lifetime  of  the  complainant 
Altliough  the  defendant  would  be  punishable  for  felony  if  he 
married  i^ain,  yet  this  clause  is  necessary  in  order  to  prevent 
him  from  imposing  upon  others,  who  might  suppose  he  was  capa* 
ble  of  contracting  matrimony  if  the  decree  was  general."  '  Now, 
it  is  quite  aside  from  the  proper  function  of  a  legal  judgment  to 
notify  third  peraons  of  what  all  are  presumed  to  know,  the  con- 
tents of  the  statute-book  of  the  State.  There  can  be  no  pre- 
tence, and  there  was  none  suggested  in  this  case,  that  the  clause 
is  of  any  legal  validity,  or  in  any  way  essential  to  the  complete 
efficacy  of  the  judgment  as  to  the  questions  litigated.  And  it 
cannot  be  doubted  that  mqst  judges  would  discountenance  the 
insertion  of  such  a  clause  in  a  decree  for  divorce.  Of  course,  an 
inhibition  not  authorized  by  law  should  not  be  inserted  in  the 
decree.* 

§  746.  JnrlBdiotional  Faots.  —  Precisely  how  far  jurisdictional 
facts  should  be  set  out  in  the  record  or  decree  may  not  in  all  re- 
spects be  certain.    It  would  be  easy  to  state  a  doctrine  on  author* 


1  Schmidt  v.  Schmidt,  26  Misso.  286. 
3  Ante,  §  262,  265,  662 ;  post,  $  760. 
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ities;  which,  however,  would  be  in  conflict  with  others.  The 
following  propositions  are  suggested ;  namely, — 

Citation  and  Appearance.  —  If  the  record  discloses  an  appearance, 
there  is  no  need  it  should  show  also  a  citation ;  because,  after  an  ap- 
pearance, it  has  become  immaterial  whether  there  was  a  citation 
or  not.  Bu-t  if  a  divorce  is  decreed  on  default,  then,  at  least  in 
principle,  the  citation  or  order  of  notice  by  publication  should  be 
shown  to  have  been  given  and  duly  executed.^  So  much  would 
seem  to  be  necessary  to  the  prima  facie  regularity  of  the  suit. 
And,  beyond  this,  — 

Jurisdictional  AUegationa.  —  The  plaintifiTs  allegations  must,  we 
have  seen,^  set  out  the  necessary  jurisdictional  facts ;  that  is,  so 
far  as  they  are  in  pais.  And,  although  these  will  not  be  repeated 
in  the  decree,  the  record  will  contain  a  transcript  of  the  allega- 
tions, so  that  these  facts  will  therein  appear.     But,  — 

Juriadiotion  Preamned.  —  When  the  record  is  made  up,  and  it  is 
to  be  used  in  another  court  of  the  same  or  another  ^  State,  the 
tribunal  rendering  it  being,  as  in  divorce  cases  it  must  be  in 
nearly  all  our  States,  a  superior  one  of  record,  the  jurisdiction 
will  be  presumed;^  unless  the  want  of  it  affirmatively  appears, 
then  it  will  not  be.* 

§  747.  Proofii.  —  The  proofs  which  moved  the  court  to  its  de- 
cree need  in  no  case  appear  of  record.^ 


1  Consult,  on  this  sort  of  question, 
Floyd  V,  Black,  Litt.  Sel.  Cas.  11  ; 
Crabb  v.  Atwood,  10  Ind.  831 ;  Innerarity 
V,  Byrne,  5  How.  U.  S.  296;  Newcomb 
t>.  Dewey,  27  Iowa,  381 ;  Enos  ».  Smith, 
7  Sm.  &  M.  85;  Harris  v.  Lester,  80  III. 
807;  Kumfelt  v.  O'Brien.  67  Misso.  560; 
United  States  v.  Tates,  6  How.  U.  S.  606. 

«  Ante,  §  848  6,  844. 

«  Ante,  §  109  6. 

*  Consult  Huntington  v.  Charlotte,  16 
Vt.  46 ;  Grignon  v.  Astor,  2  How.  U.  8. 
819 ;  Bank  of  United  States  v.  Merchants 
Bank,  7  Gill,  415 ;  Cassidy  v.  Leitch,  2 
Abb.  N.  Cas.  816;  Wilson  ».  Wilson,  18 
Alft.  176 ;  Grey  v.  McNeal,  12  Ga.  424. 

*  Consult  The  State  v.  Armington,  26 
Minn.  29;  Bannon  v.  People,  1  Bl.  Ap. 
496;  Miller  v.  Snyder,  6  Ind.  1 ;  Seely  v. 


Reid,  8  Greene,  Iowa,  374.  Contrary  in 
part  to  the  text,  we  have  in  a  Massachu- 
setts case  the  following  dictum  "  by  the 
court."  The  subject  under  discussion 
was  a  Califomin  certificate  of  divorce, 
which  the  party  had  inconsiderately  pre- 
sented instead  of  the  record.  "  Although 
ft  court  of  record,". — that  is,  the  California 
court,  says  the  dictum,  "its  jurisdiction 
over  tlie  subject  of  divorce  is  a  special 
authority  not  recognized  by  the  com- 
mon law,  and  its  proceedings  in  relation 
to  it  stand  on  the  same  footing  with  those 
of  courts  of  limited  and  inferior  juris- 
diction; so  that  its  powers  in  the  cftse 
must  be  shown  and  appear  to  have  been 
strictly  pursued."  Commonwealth  v. 
Blood,  07  Mass.  588,  540. 

•  Hawes  v.  Hawes,  S3  Bl.  286,  289. 
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III.    Opening  and  Vacating  the  Sentence. 

§  748.    Against  VaUdlty  of  MarrUse,  not  final  —  (Booleslaattoal). 
—  It  is  said  that,  in  the  ecclesiastical  practice,  a  sentence  against 
the  validity  of  a  marriage  was  never  final,  but  was  always  open 
to  revision  and  reversal.'     This  doctrine  appears  to  extend  to  both 
forms  of  the  nullity  suit,  —  where  the  marriage  was  void  and 
where  it  was  voidable.     As  expressed  by  Dr.  Calvert  of  counsel 
for  the  defendant  in  the  Duchess  of  Kingston's  case,  and  substan- 
tially assented  to  on  all  sides :  '^  There  can  be  no  determination 
against  a  marriage,  but  what  is  open  to  future  litigation.     We  all 
know,  that,  in  a  question  of  marriage,  any  person  that  has  an  in- 
terest may  intervene  ^  before  sentence  given ;  and  any  persons 
having  an  interest,  though  they  have  neglected  to  intervene  in 
that  cause,  might  appeal  within  the  proper  time  ;  nay,  I  will  go 
so  far  as  to  say,  that,  if  any  person  having  an  interest  should  have 
so  far  neglected  it  as  to  omit  availing  himself  of  an  intervention 
or  appeal,  3'et  he  might  still  come  before  the  court,  show  his  in- 
terest, and  be  heard.     A  marriage  cause  goes  further  still ;  for  I 
believe  in  most  other  cases  a  determination  would  be  for  ever 
binding,  at  least  to  the  parties  ;  but  in  these  questions  I  conceive 
it  is  not ;  for,  if  there  was  to  be  a  question  between  a  husband 
and  wife  in  a  cause  of  jactitation,  and,  as  in  this  cause,  it  was  de- 
termined that  there  was  no  marriage ;  yet  the  party  against  whom 
that  sentence  was  obtained,  I  apprehend,  might  appear  afterwards, 
he  might  produce  any  new  proof  that  he  did  not  know  of  at  the 
time,  or,  even  if  he  had  not  produced  what  proof  he  had,  he 
might  be  heard  upon  it.     The  reason  of  that  indulgence  I  take  to 
be  this :  by  the  canon  law  a  marriage  was  held  to  be  indissoluble, 
and  for  that  reason  a  sentence  against  it  never  could  be  final ; 
sententia  contra  matrimonium  nunquam  transit  in  rem  judicaJtam. 
The  canon  law,  it  is  well  known,  has  been  received  in  this  coun- 
try with  respect  to  marriage,  particularly  as  to  that  position  of 
its  being  indissoluble.    In  most  other  questions,  as  of  property, 
a  person  might  be  bound  by  time,  bound  by  not  making  so  good 

1  Poynter  Mar.  &  Div.  167 ;  Shelf ord  v.  Webber,  2  Leon.  160 ;  Meadows  p.  The 

Mar.  &  Diy.  474 ;  2  Bum  £c.  Law,  486 ;  Duchefs  of  EinKSton,  Amb.  766;  Bam  0. 

Oughton  tit  806.     And  see  Robins  v,  Jackson,  1  Y.  &  Col.  C.  C.  685^  696. 
Crutchley,  2  Wils.  118, 122, 127 ;  Bowzer         «  Ante,  %  809. 
V,  RicketU,  1  Hag.  Con.  213,  214;  Morris 
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a  case  as  he  should  have  done  ;  but,  as  a  person  cannot  release 
himself  from  the  obligations  of  marriage  by  any  lapse  of  time,  or 
any  neglect  in  stating  his  case,  the  question  is  ever  open.**  ^  Au 
illustration  of  this  occurs  in  the  old  doctrine  as  to  impotence, 
that,  if  after  a  nullity  sentence  is  rendered  for  this  cause  the  al- 
leged impotent  person  marries  and  has  children,  it  will  be  vacated, 
and  the  second  marriage  be  made  void.' 

§  749.  Dootrine  qneationed.  —  That  such  is  the  canon  law  there 
is  no  doubt.  It  was  assumed,  also,  by  all  the  text-writers,  and 
by  some  judges,  to  be  law  in  the  ecclesiastical  tribunals.  Yet  its 
being  canon  law  could  not  alone  make  it  such.'  Nor  has  it  often, 
if  at  all,  been  practically  acted  upon  in  modern  times.  And  we 
have  from  some  of  the  ecclesiastical  judges  observations  sugges- 
tive of  the  probability  that,  if  occasion  had  arisen,  they  would  have 
overruled  it.  Thus  Sir  John  NicoU,  speaking  of  nullity  for  impo- 
tence, said:  ^^By  the  canon  law,  the  marriage  is  not  absolutely 
dissolved ;  the  parties  are  separated ;  and,  if  the  church  is  de- 
ceived, the  former  marriage  is  to  be  renewed  ;  and,  if  a  second 
marriage  is  contracted,  it  becomes  null  and  void.  What  a  state 
to  place  the  parties  in  I  This  is  something  in  the  text-law  which 
I  cannot  readily  assent  to  belong  to  the  law  of  this  country."  * 
So,  in  a  much  later  case,  we  have  observations  of  Sir  Herbert 
Jenner  Fust,  quite  indicative  of  the  opinion,  that  a  sentence  of 
nullity  cannot,  even  on  direct  proceedings,  be  set  aside,  except 
for  fraud  or  collusion.  **  According  to  your  argument,"  he  said 
to  counsel,  "  every  child  and  every  child's  child  may  bring  a  suit 
to  have  the  sentence  reversed  ;  they  will  equally  be  strangers ;  I 
do  not  see  where  it  is  to  stop."  ^    Now,  — 

§  750.  With  us.  —  There  is  not  in  our  courts  the  same  right  of 
intervention  as  in  the  ecclesiastical.^  Nor  do  we  hold  marriage 
to  be  indissoluble.  Yet,  as  we  have  just  seen,  on  these  two  fun- 
damentals of  the  ecclesiastical  law  and  practice,  by  us  rejected, 
rests  the  doctrine,  which,  even  in  the  ecclesiastical  tribunals  them- 
selves, has  been  thus  seriously  questioned.     Our  reports  give  no 

1  Duchess  of  Kingston's  Case,  20  How-         «  Norton  p.  Seton,  8  Phillim.  147,  1 

eU  St.  Tr.  356,  420,  which  pages  compare  £ng.  Ec.  884,  887 ;  Vol.  I.  §  113. 
with  p.  406,  442,  448,  460,  461,  606,  607,         ^  MeddowcToft  v.  Hugnenin,  8  Curt. 

680.  £c.  408,  414,  7  Eng.  Ec.  488,  444.    And 

*  Vol.  I.  §  118  and  note ;  Morris  v.  see  Sopwith  v.  Sopwith,  2  Swab,  ft  T. 
Webber,  2  Leon.  169.  160. 

•  Vol.  I.  S  62-66.  •  Ante,  $  810. 
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intimation  that  this  doctrine,  alien  to  our  entire  jurisprudence, 
was  ever  in  this  country  acted  upon  even  in  a  single  instance. 
It  is  contrary  to  the  spirit  of  many  of  our  decisionSi  and  we 
may  well  regard  it  as  not  belonging  to  our  law.*  Should  we 
accept  it,  still  it  is  by  its  terms  restricted  to  the  nullity  suit ;  it  in 
no  view  embraces  that  for  dissolution  or  for  divorce  from  bed 
and  board.     With  us,  and  generally  in  England,  — 

ConciiuiTe.  —  It  is  a  fundamental  doctrine,  applicable  to  every 
species  of  litigation,  that  every  judgment  of  a  court,  within  its 
jurisdiction,  not  on  its  face  void,  on  whatever  subject,  is,  in  the 
absence  of  fraud,  after  the  tribunal  has  risen  for  the  term,^  and 
after  the  periods  for  new  trials,  writs  of  error,  and  other  rehear- 
ings  have  elapsed,  and  likewise  before,  except  by  these  methods, 
conclusive  between  the  parties,  —  not  inquiring  now  what  is  the 
rule  as  to  privies  and  third  persons.^    Now,  — 

Divorce  Judgments.  —  There  are  excellent  reasons  why  judg- 
ments in  matrimonial  causes,  whether  of  nullity  or  divorce,  should 
be  even  more  stable,  certainly  not  less,  than  in  others.  The  matri- 
monial status  of  the  parties  draws  with  and  after  it  so  many  col- 
lateral rights  and  interests  of  third  persons,  that  uncertainty  and 
fluctuation  in  it  must  be  greatly  detrimental  to  the  public  inter- 
ests. And  especially  to  an  innocent  person  who  has  contracted  a 
marriage  on  faith  of  the  decree  of  the  court,  the  calamity  of  having 
the  decree  reversed,  and  the  marriage  made  void,  is  past  estima- 
tion. Therefore  in  some  of  the  States,  there  are  legislative  enact- 
ments giving  peculiar  inviolability  to  such  judgments.^    Still, — 

I  And   see   Hoffman   v.  Hoffman,  6  *  Gilruth  o.  Gilruth,  20  Iowa,  226; 

Casej,  Pa.  417.  Moster  v.  Moster,  63  Misso.  326 ;  Cox  «. 

s  Ante,  §  744.  Cox,  19  Ohio  State,  602;  Tappan  r.  Tap- 

s  Post,  §  754  et  seq. ;  Birckhead  v.  pan,6  0hioState,64;  WooUejo.  WooUey, 

Brown,  6  Sandf .  134 ;   Sheldon  v.  New-  12  Ind.  663.    In  Kentucky,  the  Court  of 

ton,  3  Ohio  State,  404 ;  Castle  v,  Noyes,  Appeals  has  no  power  to  reverse  a  decree 

4  Kernan,  320 ;  Stewart  v,  Nunemaker,  2  granting  a  divorce.    Maguire  v.  Maguire, 

Ind.  47 ;  Whitewater  Valley  Canal  v.  Hen-  7  Dana,  181 ;  Thomberry  p.  Thornberry, 

derson,  8  Ind.  3 ;  Kvarts  v.  Gove,  10  Vt  161;  4  Litt.  261 ;  Boggess  p.  Boggess,  4  Dana, 

Wyman  v.  Campbell,  6  Port.  210 ;  Wright  307 ;  Whitney  v.  Whitney,  7  Bush,  62a 

V.  Marsh,  2  Greene,  Iowa,  04 ;  Johnson  i;.  See  also  Woolley  v.  Woolley,  12  Ind.  663 ; 

Thaxter,  7  Gray,  242 ;  Clarke  v.  Lott,  11  McQuigg  v,  McQuigg,  13  Ind.  204 ;  Kwing 

111.  106;  Warburton  u.  Aken,  1  McLean,  v,  Ewing,  24  Ind.  468;  Owens  p.  Sims, 

460;  Swiggart  v.  Harber,  4  Scam.  364;  3  Coldw.  644;  Smith  v.  Smith,  20  Misso. 

Le  Grange  <;.  Ward,  11  Ohio,  267 ;  Bridges  166;  Hopkins  v.  Hopkins,  40  Wis.  468. 

V.  Nicholson,  20  Ga.  00 ;    Hampson   p.  And  see  Watkinson  p.  Watktnson,  12  B. 

Weare,4  Iowa,  13;  Olds  p.  Glaze,  7  Iowa,  Monr.  210,  where,  the  lower  court  hav- 

86;  Jackson  p.  Patrick,  10  S.  C.  107;  ing  dismissed  the  plaintiff's  bUl,  and  di- 

Mosseaux  p.  Brigham,  10  Vt  467.  Torced  the  defendant  on  her  croes-biU, 
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§  761.  In  Oeneral,  of  RefaearlngB.  —  In  the  absence  of  such  legis- 
lation, the  American  tribtinals  have,  in  general,  been  governed 
by  substantially  the  same  principles  in  divorce  causes  as  in  others, 
in  opening  decrees  or  granting  new  trials,  writs  of  error,  or  <?er- 
tiorari ;  or  otherwise,  according  to  the  practice  of  the  court,  re- 
examining the  question ;  except  that  there  has  always  been  a 
manifest  reluctance  to  disturb  a  final  judgment  of  divorce,  espe- 
cially after  a  second  marriage,  involving  the  interests  of  third 
persons.  The  practice  differs  in  the  States,  so  that  a  minute  ex- 
amination of  it  would  not  accord  with  the  plan  of  these  volumes.^ 
Bpt,— 

Care  as  to  Interests  of  Third  Persons.  —  Whatever  the  forms  of 
reviewing  the  divorce  cause  after  final  decree  may  be,  the  court 
will  80  conduct  them  as,  to  the  extent  of  its  power,  to  protect 
innocent  persons  whose  interests  are  involved  in  the  reversal. 
For  example,  under  the  former  chancery  practice  in  New  York, 
where,  on  process  irregularly  but  personally  served  on  the  wife 
in  New  Jersey,  a  husband  had  obtained  a  decree  dissolving  his 
marriage,  then  he  had  married  again,  his  divorced  wife  was  indeed 
permitted  to  come  in  and  contest  the  suit ;  but,  for  the  protec- 
tion of  the  other  woman,  the  Chancellor  ordered  that  the  original 
decree  remain  in  full  force  until  the  result  of  the  litigation  should 
be  reached.  And  he  observed :  .*'  The  defendant  does  not  state 
when  she  received  notice  that  the  divorce  had  been  actually  ob- 
tained. But  the  complainant  swears,  that  he  showed  it  to  her 
tinder  the  seal  of  the  court  on  the  sixteenth  of  October,  and 
before  the  second  marriage ;   and  it  appears  that  she  took  no 


the  Court  of  Appeals  reversed  the  former 
decree,  and  gave  a  divorce  to  the  plain- 
tiff. 

1  Ante,  §  268-200 ;  Lawrence  i7.  Law- 
rence, 78  111.  677 ;  Burge  v.  Burge,  88  111. 
164;  Olin  v.  Hungerford,  10  Ohio,  268; 
J^iatt  V,  Piatt,  9  Ohio,  37  ;  Laughery  v, 
Laughery,  16  Ohio,  404 ;  Johnson  v.  John- 
son, Walk.  Mich.  300 ;  Smith  v.  Smith,  4 
Paige,  432 ;  Colvin  ».  •  Colvin,  2  Paige, 
886 ;  Donn  v.  Dunn,  4  Paige,  426 ;  Bourne 
V.  Simpson,  9  B.  Monr.  464;  Jeans  v, 
Jeans,  3  Harring.  Del.  136;  Boggess  v. 
Boggess,  4  Dana,  307;  Evans  i;.  Evans, 
6  B.  Monr.  278 ;  Lucas  v.  Lucas,  3  Gray, 
186 ;  Sheafe  v.  Sheaf e,  9  Fost.  N.  H.  269 ; 


Smith  V.  Smith,  20  Misso.  166;  Hoffman 
r.  Hoffman,  6  Casey,  Pa.  417 ;  Mansfield  o. 
Mansfield,  26  Misso.  163 ;  Tappan  v.  Tap- 
pan,  0  Ohio  State,  64 ;  Watson  v.  Watson, 
47  How.  Pr.  240,  1  Hun,  267,  3  Thomp. 
&  C.  667 ;  Bamford  v.  Bamford,  4  Oregon, 
80;  Brown  v.  Brown,  68  N.  Y.  609 ; 
Holmes  v.  Holmes,  63  Maine,  420 ;  Walker 
V.  Walker,  42  Ala.  489 ;  Holbrook  v.  Hol- 
brook,  114  Mass.  668;  Fries  o.  Fries,  1 
McAr.  291  ;  Breinig  tf.  Breinig,  2  Casey, 
Pa.  161 ;  Willman  v.  Willmau,  67  Ind. 
600;  Phelps  v.  Phelps,  7  Paige,160;  Aor 
drews  v.  Andrews,  16  Iowa,  423 ;  Edson  v. 
Edson,  108  Mass.  690 ;  Comstock  v.  Ad* 
ams,  23  Kan.  613. 
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steps  to  set  aside  the  proceediDgs  for  nearly  a  month  afterwards. 
This  delay  was  probably  not  sufficient  to  make  it  the  duty  of  the 
court  to  bar  her  of  her  rights,  if  she  has  any,  by  leaving  the 
decree  to  stand  as  conclusive  against  her.  But  in  the  mean  time 
the  second  marriage  has  rights.'*  The  defence  alleged  was,  that 
the  husband  had  forgiven  the  adultery  for  which  he  brought  his 
suit.'  Of  course,  no  step  vacating  a  decree  of  this  nature  should 
be  taken  without  notice  to  the  opposite  party .^  And,  after  a 
divorce  on  default  where  a  legal  citation  had  been  given,  the 
default  should  not  be  set  aside,  since  the  plaintiff  may  have  re- 
married.8 

§  751  a.  Party  acting  on  Decree.  —  If  a  party  has  used  the  priv- 
ileges of  a  decree  of  divorce,  he  has  thereby  affirmed  it,  and  he  is 
too  late  to  complain  of  any  of  its  burdens.*  On  this  principle, 
where  a  man  appealing  from  a  decree  dissolving  his  marriage 
married  again,  his  appeal  was  dismissed ;  for,  by  the  marrii^e, 
he  had  affirmed  the  validity  of  the  divorce.  Besides,  to  permit 
him  to  prosecute  his  appeal  would  be  an  injustice  to  his  innocent 
second  wife.* 

§  752.  ReverBal  on  Mutual  Requeat  —  After  the  regular  rendi- 
tion of  a  decree  dissolving  a  marriage  for  the  wife's  alleged 
adultery,  the  husband  declared  on  oath  that  he  had  become  con- 
vinced of  her  innocence ;  and  the  two  prayed  that  the  enrolment 
be  opened  and  vacated,  and  the  decree  reversed.  This  request 
was  granted,  and  the  suit  dismissed ;  but  without  prejudice  to 
intervening  rights  of  third  persons.  A  further  prayer  was,  that 
the  bill  and  all  the  papers  be  taken  from  the  files  and  destroyed. 
This  the  court  refused  by  reason  of  possible  intervening  rights ; 
but  said,  "  to  prevent  any  one  who  has  no  interest  in  this  ques- 
tion from  disturbing  the  peace  of  this  family,  the  register  is 
directed  to  seal  up  the  pleadings  and  proceedings,  together  with 
the  master's  report,  and  not  to  suffer  them  to  be  copied  or  in- 
spected, except  by  the  special  permission  of  the  court."    It  was 

1  Dunn  V,  Dunn,  4  Paige,  425,  4S0.  ing,  114  Mass.  494;  Brown  v.  Brown,  69 

See  also  Young  v.  Toung,  17  Minn.  181.  III.  815. 

^  Bowman  v.  Bowman,  64  HL  75.  And         *  Bourne  b,  Simpson,  9  B.  Monr.  464. 

see  Haggerty  v,  Phillips,  21  La.  An.  729.  And  see  Gaines  v,  Gaines,  9  B.  Monr.  296; 

«  Davis  ».  Davis,  80  m.  180, 184.   And  VoL  L  $  691. 
see  Lewis  v.  Lewis,  15  Kan.  181;  Rouse         ^  Stephens  v.  Stephens,  51  Ind.  642; 

r.  Rouse,  47  Iowa,  422 ;  Whiting  v.  Whit-  Gamer  v.  Gamer,  88  Ind.  139. 
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deemed,  that,  if  the  husband  was  mistaken  in  thinking  his  wife 
innocent,  still  the  law  favors  condonation.^ 


IV.  Fraud  an  between  the  Parties, 

§  763..  In  QaneraL  —  Fraud  is  one  of  the  grounds  for  setting 
aside  the  verdict,  the  finding  of  the  court  on  the  facts,  or  the 
sentence,  and,  in  proper  circumstances,  ordering  a  new  hearing, 
within  the  elucidations  of  the  last  sub-title.'  Beyond  this,  it  has 
an  'impairing  effect  on  the  sentence  ;  yet  exactly  what  further 
effect,  and  how  the  party  shall  take  advantage  of  the  fraud,  are 
questions  on  which  the  books  are  less  clear  than  one  might 
desire.     Now,  — 

Vitiating  Quality  of  Fraud  —  (How  availed  of).  —  It  is  a  general 
principle  of  the  law,  that  every  transaction,  however  solemn  in 
form,  into  which  fraud  enters,  is  void.^  But,  in  reason,  and  with- 
in the  doctrine  of  all  the  decisions,  one  to  avail  himself  of  this 
consequence  must  in  some  way  show  the  fraud.  And  courts,  in 
considering  frauds  as  well  as  other  things,  act  judicially,  and  there- 
fore within  rules.  So  that,  assuming  a  particular  decree  of  divorce 
to  be  void  for  fraud,  no  person  can  make  it  practically  so  without 
bringing  the  fact  of  fraud  to  the  judicial  attention,  in  a  way  con- 
formable to  the  rules  of  judicial  procedure.  One  of  the  methods, 
and  the  leading  one  where  those  of  the  last  sub-title  are  not  avail- 
able, is  by  — 

Summary  Application  to  vacate  the  Sentence.  —  The  Pennsyl- 
vania court  held,  on  the  strength  of  English  authority,  that,  if 
the  tribunal  has  been  imposed  upon  by  such  fraud  ^  as  renders 
null  its  judgment  of  divorce,^  it  will  vacate  the  judgment  when, 
on  a  summary  proceeding,  this  fact  is  made  to  appear.  And  the 
vacating  order  was  deemed  to  be,  after  the  time  for  appeal  had 
elapsed,  conclusive;  although  a  second  marriage  had  in  good 


1  ColTin  0.  ColTin,  2  Paige,  886,  886. 

s  Edson  o.  EdBon,  108  Mass.  600 ; 
Sanford  v.  Head,  6  Cal.  297;  Rogan  v. 
Walker,  1  Wis.  631;  United  Sutes  v, 
Throckmorton,  08  U.  S.  61 ;  De  Graw  o. 
Be  Graw,  7  Misso.  Ap.  121 ;  Campbell  v. 
Strong,  Hemp.  266 ;  Newcomb  v,  Dewey, 
27  Iowa,  381. 

•  BUhop  First  Book,  §  66-60, 124. 126 ; 
Hoitt  V.  Holcomb,  3  Fost  N.  H.  636 ;  In 


re  Clarke,  2  Q.  B.  610,  633,  684;  The 
State  V.  Fife,  2  BaUey,  337;  Newcomb 
V.  Newcomb,  18  Bush,  644;  Lowry  v, 
McMillan,  8  Barr,  167 ;  Steil  v.  Glass,  1 
Ga.  476. 

♦  Post,  §  767,  760-763. 

•  See  Greene  v.  Greene,  2  Gray,  361, 4 
Am.  Law  Reg.  42,  and  an  article  4  Am. 
Law  Reg.  1.    See  post,  §  753  c  and  note. 
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faith  been  entered  into,  and  although  such  order  was  passed 
without  actual  notice  to  the  party  in  the  divorce  suit  against 
whom  it  operated.  The  authority  principally  relied  on  was 
Prudham  v.  Phillips.^  "  The  principle,"  observed  Gibson,  C.  J., 
*^  is  a  general  one,  and  applicable  alike  to  ecclesiastical  sentences 
and  common-law  judgments.  It  has  no  relation  to  the  doctrine 
of  amendments,  which  make  the  record  speak  a  language  it  did 
not  speak  before ;  the  vacation  is  a  new  and  independent  judg- 
ment, of  which  the  recorded  entry  is  its  appropriate  evidence. 
...  It  may  be  an  arbitrary  act  to  expunge  a  sentence  of  divolrce 
with  a  stroke  of  the  pen,  bastardize  after-begotten  children,  in- 
volve an  innocent  third  person  in  legal  guilt,  and  destroy  rights 
acquired  in  reliance  on  a  judicial  act  which  was  operative  at  the 
time ;  and  under  this  first  impression  I  would  have  decided  as 
did  the  judge  at  nisi  prius.  But  the  legitimate  husband  has  his 
rights;  and,  if  any  one  must  suffer  from  the  invalid  marriage,  it 
is  he  who  procured  it  By  the  terms  of  the  contract  he  took  the 
lady  for  better,  for  worse  ;  and,  having  assumed  at  least  her  moral 
responsibilities,  he  stands  as  to  hardship  in  her  place.  He,  there- 
fore, has  no  right  to  complain."  *    Now,  — 

In  Reason,  —  this  doctrine  is  partly  right  and  partly  wrong. 
If,  for  example,  a  husband  procured  a  woman  to  personate  his 
wife,  and  a  citation  was  served  on  her  instead  of  the  wife,  by  an 
officer  who  failed  to  detect  the  fraud,  and  thereupon  a  formal 
divorce  was  pronounced  without  her  knowledge  and  behind  her 
back,  the  court  owes  it  both  to  her  and  to  itself  to  strike  this 
offence  from  its  records,  on  the  fact  being  duly  and  conclusively 
shown.  But  why  should  a  court,  that  will  not  decree  a  divorce 
unless  it  believes  the  party  accused  has  been  notified,  strike  off  a 
decree  for  the  alleged  fraud  of  one  to  whom  it  knows  there  has 
been  no  notice  or  opportunity  for  explanation  given  ?  And  why 
should  it  hold  the  striking  off  to  be  irreversible,  yet  not  the 
original  decree  ?  If  to  divorce  parties  without  notice  would  be 
a  practical  undoing  of  the  marriage  bond,  still  more  would  the 
erasure  of  divorce  decrees  from  the  record  without  notice  be  an 
annulling  of  the  divorce  laws.  It  is  a  principle  fundamental  in 
our  jurisprudence,  equally  as  in  natural  justice,  that  no  steps 
shall  be  taken  against  any  person  without  actual  notice  when 

1  Pnidham  v.  PhiUips,  cited  Amb.  763,  ^  Allen  v.  MacleUan,  2  Jonea,  Pa.  328, 
1  Harg.  Law  TracU,  466,  note.  881,  332. 
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possible,  or  constructive  when  the  actual  cannot  be  given.^ 
Hence,  — 

§  753  €u  Notioe  required.  —  In  a  South  Carolina  case,  not  of  di- 
vorce, yet  equally  authoritative  to  this  question  as  if  it  had  been, 
it  was  held  that  a  judgmeut  will  not  be  set  aside  on  motion  with- 
out notice. to  the  plaintiff  or  his  representatives.  Said  the  learned 
judge :  ''  The  judgment  of  a  court  would  be  worse  than  useless, 
if,  where  no  imputation  of  the  want  of  jurisdiction  over  the  sub- 
ject was  made,  the  judgment,  after  it  had  been  recorded,  and 
even  satisfied,  might  be  revoked  and  abrogated,  without  notice 
to  the  party  in  whose  favor  it  was  rendered."  ^    But,  — 

With  Notioe,  this  Proceeding  authorised.  —  Where  the  proper 
notice  has  been  given,  the  right  to  exercise  this  power  has  be- 
come, since  the  Pennsylvania  case  was  decided,  firmly  estab- 
lished in  our  American  practice.?    To  illustrate,  — 

Procedure  in  Detail.  —  In  a  Wisconsin  case  the  course  of  pro- 
cedure and  the  determination  of  the  court  appear  to  have  been 
alike  judicious,  and,  stated  at  length,  they  are  as  follows.  After 
a  woman  had  obtained  an  ex  parte  divorce  from  her  husband,  on 

^  Buhop  First  Book,  §  24 ;  ante,  §  157,  of  the  other  party.    Nor  is  this  principle 

169.  limited  in  its  operation  to  courts  which 

'  Ingram  v,  Belk,  2  Rich.  Ill,  112,  proceed  according  to  the  course  of  the 

opinion  by  Wardlaw,  J.  common  law.    It  is  equally  applicable  to 

*  Johnson  v,  Coleman,  28  Wis.  452;  courts  exercising  jurisdiction  in  equity, 

Weatlierbee  v.  Weatherbee,  20  Wis.  490 ;  and  to  tribunals  having  cognizance  of 

Crouch  V.  Crouch,  SO  Wis.  667 ;  Boyd's  Ap-  cases  which  are  usually  heard  and  deter- 

peal,  2  Wright,  Pa.  241 ;  Singer  v.  Singer,  mined  in  the  ecclesiastical  courts.    In 

41  Barb.  139 ;  True  v.  True,  6  Minn.  458 ;  tribunals  of  the  last-named  description. 

The  State  v.  Whitcomb,  52  Iowa,  85;  whose  decrees  cannot  be  revised  by  writ 

Holmes  v.  Holmes,  63  Maine,  420 ;  Binsse  of  error  or  review,  the  proper  form  of 

V.  Barker,  1  Green,  N.  J.  268 ;  Adams  v,  proceeding  is  by  petition  to  vacate  the 

Adams,  51  N.  H.  388,  which  case  see  for  former  decree  as  having  been  obtained 

a  pretty  full  collection  of  the  authori-  by  fraud  upon  the  party  and  imposition 

ties.     There  are  some  dicta  the  other  upon  the  court."  And  for  this  he  referred 

way ;  principally  in  Greene  v.  Greene,  2  to  Parker  v.  Dee,  8  Swanst.  529 ;  Kemp  v. 

Gray,  361  ( see  post,  §  733  e  and  note),  Squire,  1  Yes.  Sen.  205;  Roach  v.  Garvan, 

and  Parish  v.  Parish,  9  Ohio  State,  534.  lb.  157 ;  Stevens  v,  Guppy,  Turn!  &  R. 

InEdson  v.  Edson,  108  Mass.  590,  597,  178;  Richmond  v.  Tayleur,  1  P.  Wms. 

Bigelow,  C.  J.  said ;  "  We  believe  it  to  734, 786 ;  Loyd  p.  Mansell,  2  P.  Wms.  73 ; 

be  an  established  principle  of  jurispru-  Shelford  on  Mar.  &  Div.  475 ;  Conway  v, 

dence,  that  courts  of  justice  have  power,  Beazley,  3  Hag.  Ec.  639,  642 ;  Prudham 

on  due  proceedings  bad,  to  set  aside  or  v.  Phillips,  Amb.  763,  20  Howell  St.  Tr. 

vacate    their    judgments   and   decrees,  479,  note ;  Jackson  v.  Jackson,  1  Johns, 

whenever  it  appears  that  an  innocent  424 ;  Dunn  v.  Dunn,  4  Paige,  425 ;  Story 

party  without  notice  has  been  aggrieved  Confl.  Laws,  $  547  ;  2  Kent  Com.  (11th 

by  a  judgment  or  decree  obtained  against  ed.)  109. 
him  without  his  knowledge,  by  the  fraud 
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the  usual  constiuctive  notice  by  publication  where  the  residence 
is  unknown,  and  had  again  married  and  given  birth  to  a  child, 
the  divorced  husband  appeared,  and  ''  obtained  an  order  on  the 
plaintiff  to  show  cause  why  the  order  of  publication,  the  report 
of  the  referee,  and  the  judgment  in  the  action  should  not  be  set 
aside  for  the  reasons,  among  others,  that  such  order  was  void, 
and  that  the  judgment  was  obtained  by  fraud.  The  order  to 
show  cause  and  the  motion  papers  were  served  upon  the  attor- 
neys for  the  plaintiff,  May  8th,  and  upon  the  plaintiff  personally, 
October  23,  1871."  This  application  having  been  carried  by  ap- 
peal to  the  court  of  last  resort,  it  there  appeared  that  the  order 
for  publication  was  made  by  a  commissioner  of  the  court  who 
was  also  one  of  the  woman's  attorneys  in  the  divorce  suit.  The 
issuing  of  it  was  deemed  to  have  been  a  judicial  act,  not  compe- 
tent for  an  attorney  to  perform  for  his  client,  therefore  void. 
Lyon,  J.,  proceeded :  "  The  defendant  not  having  appeared  in 
the  action,  all  of  the  subsequent  proceedings,  including  the  judg- 
ment, depend  for  their  validity  upon  the  validity  of  the  order  of 
publication.  They  stand  or  fall  with  it.  In  this  case,  the  order 
of  publication  being  a  nullity,  so  also  is  the  judgment,  and  the 
court  should  have  swept  them  from  its  records."  Again,  the 
whole  proceeding  was  based  on  an  imposition  upon  the  court, 
supported  by  the  woman's  perjury.  Though  she  represented 
that  she  did  not  know  where  her  husband  was,  and  swore  to.  this 
to  obtain  the  order  of  notice  by  publication,  and  swore  to  it  ag^ain 
at  the  hearing,  she  was  at  the  same  time  in  active  correspondence 
with  him.  Said  the  learned  judge :  "She  swore  falsely  on  two 
occasions  during  the  progress  of  the  action.  This  was  a  gross 
and  inexcusable  fraud  upon  the  court  and  the  defendant,  and 
vitiates  the  whole  proceedings."  So  the  prayer  to  have  them  set 
aside  was  granted.^ 

§  753  b.  Farther  of  the  Frooeeding.  —  The  course  of  procedure 
in  these  cases  is  not  in  all  respects  precisely  defined  by  adjudica- 
tion. On  principle,  and,  it  is  believed,  on  the  authorities,  not 
only  must  notice  be  given  to  the  opposing  party,  but  the  petition 
on  which  the  judgment  vacating  the  decree  is  to  be  rendered 

^  Crouch  V.  Crouch,  80  Wis.  667,  669,  v.  Rush,  46  lowft,  648 ;  Holmes  u.  Holmes, 

670.    And  see  on  the  general  question  of  68    Maine,   420;    Adams  v.  Adams,  61 

the  law  and  practice,  where  the  facts  are  N.  H.  388 ;  Edson  v.  Edson,  106  Mass.  690 ; 

similar  to  tliose  last  above  stated,  Wliit-  Doughty  v.  Doughty,  12  C.  £.  Green, 

comb  V.  Whitcomb,  46  Iowa,  487 ;  Rush  816, 1  Stew.  Ch.  681. 
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must  fully  and  specifically  set  out  the  particular  fraud  relied 
upon.^  So  also,  because  of  the  graye  consequences  of  annulling 
the  decree,  the  evidence  must  be  absolutely  clear  and  conclusive.^ 
And  the  party  defrauded  must,  if  he  would  be  heard,  make  his 
application  with  reasonable  promptness  after  he  has  acquired 
knowledge  of  the  fraud.^    As  to  — 

fyimoay  pending  the  Inquiry. -^  Doubtless  in  some  circum- 
stances, yet  plainly  not  in  all,  the  woman  will  be  entitled,  wliile 
these  proceedings  are  being  carried  on,  to  alimony  and  suit- 
money.  Thus,  in  Alabama,  a  decree  of  divorce  from  the  bond 
of  matrimony  does  not  have  full  effect  until  it  receives  the  legis- 
lative sanction ;  and  when,  after  such  a  decree,  and  before  the 
legislature  acted  upon  it,  the  wife  instituted  proceedings  to  have 
it  vacated  for  fraud,  she  was  held  to  be  entitled,  on  the  princi- 
ples of  the  unwritten  law,  to  the  usual  temporary  alimony. 
^^  Here,"  it  was  observed,  ^^  is  a  litigation  between  husband  and 
wife,  in  relation  to  a  divorce,  during  the  pendency  of  which 
it  is  legally  improper  for  them  to  cohabit.  Upon  this  ground 
alone,  according  to  the  rule  stated  by  Mr.  Bishop,  the  authority 
of  the  court  (independent  of  any  statute  on  the  subject)  to  allow 
alimony  pendente  lite  could  be  upheld."^  If  the  decree  had 
actually  effected  what,  until  reversed,  would  be  accepted  as  a 
dissolution  of  the  marriage,  other  considerations  would  present 
themselves,  the  effect  of  which  it  is  not  best  to  attempt  here  to 
anticipate  by  discussion. 

§  768  e.  Same  CJonrt  and  Cause  —  The  proceeding  for  annulling 
the  decree  must  be  in  the  same  court  and  cause  wherein  it  was 
rendered,^  and  where  remains  the  record  which  is  to  be  vacated. 
Such,  at  least,  is  the  general  doctrine.  Thus,  as  to  the  same 
cause,  where,  after  a  decree  of  divorce  was  made  and  the  term  of 
the  court  had  elapsed,  the  respondent  filed  a  libel  for  divorce  and 
therein  prayed  that  the  former  decree  be  vacated  for  fraud,  this 
application  was  dismissed.  Shaw,  J.  C,  in  conclusion  of  the 
opinion  of  the  court,  said,  ^*  that  a  decree  of  divorce  a  vinculo 

1  Groff  V.  Qroff,  14  S.  k  It.  181 ;  John-  *  Delancey  v,  Brownell,  4  Johiu.  196 ; 

ton's  Appeal,  9  Barr,  410 ;  Adams  v.  Ad-  Singer  v.  Singer,  41  Barb.  189 ;  Nichols 

ams,  infra.  v.  Nichols,  10  C.  £.  Gh^een,  00. 

>  Lord  V.  Lord,  06  Maine,  206 ;  Hopkins  «  Ex  parte  Smith,  84  Ala.  466,  400. 

V,  Hopkins,  89  Wis.  107 ;  Gechter  v.  Gecht-  *  De  Graw  v.  De  Graw,  7  Misso.  Ap. 

CT,  61  Md.  187 ;  Adams  v.  Adams,  61 N.  H.  121. 
888,  400;  CaldweU  o.  Fiikld,  4  Zab.  160. 
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where  no  appeal,  review,  or  writ  of  error  is  allowed  by  law,  or 
when  the  time  for  .bringing  such  review  or  writ  of  error  has 
expired,  is  final  and  conclusive  upon  the  parties,  and  that  an 
original  proceeding  to  set  it  aside,  on  the  ground  that  it  was 
fraudulently  obtained,  upon  false  evidence,  cannot  be  main- 
tained." ^  But  this  proposition  does  not  deny  the  power  upon  a 
proceeding  in  the  same  case.  Nor,  if  it  did,  does  it  intimate  tny 
thing  against  the  authority  where  there  has  been  fraud  in  respect 
of  a  constructive  notice,  which  never  in  fact  came  to  the  cogni- 
zance of  the  defendant.  And  afterward  the  same  court,  in  a  case 
which  expressly  did  not  overrule  this,  held  that  a  divorce  decree 
may  be  vacated  on  summary  petition,  if  obtained  by  false  testi- 
mony, on  a  libel  actual  notice  of  which  -the  defendant  was 
prevented  by  the  other's  fraud  from  receiving.*  As  possibly 
qualifying  a  doctrine  of  this  paragraph,  — 

1  Greene  v.  Greene,  2  Gray,  861,  867.  diyorce,  when  once  obtained,  conld  not 

'  Edson  r.  Edson,  108  Mass.  690.   And  be  impeached  in  any  form  or  mode  of 

see,  as  to  this,  ante,  §  758  a,  note.    The  proceeding,  or  set  aside  bj  one  of  the 

case  of  Greene  V.  Greene,  supra,  has  some-  parties    to    the   original   suit,  howerer 

times  been  supposed  to  hare  been  oyer-  fraudulent  and  coUusiye  may  have  been 

ruled  by  this  case,  and  to  be  contrary  to  tlie  conduct  of  the  other  party  in  its  pro- 

the  decisions  on  which  the  doctrine  of  curement.    But  such  a  conclusion  is  not  a 

the  last  four  sections  rests.    If  we  look  fair  and  legitimate  result  of  the  language 

at  the  mere  language  of  the  court,  dis-  and  reasoning  of  the  court,  when  consid- 

connected  from  the  issue  in  judgment,  in  ered,  as  it  ought  to  be,  solely  with  refer- 

Greene  v.  Greene,  this  is  probably  so ;  ence  to  the  actual  case  before  the  court 

but  it  is  not  so  when  we  look  at  all  the  for  adjudication.     The    attempt    there 

cases  together,  to  see  whether  or  not  they  was,  upon  a  new  libel  for  divorce,  to  try 

are  properly  reconcilable.    Mr.  Bigelow,  over  again  a  case  which  had  before  been 

in  his  "  Overruled  Cases,"  puts  Greene  r.  adjudicated  between  the  same    parties 

Greene,  thus  :  "  Oceiruled.    Edson  v.  Ed-  after  due  notice  and  opportunity  for  a 

son,  Bristol,  MSS.     Denied.    Adams  v.  full    hearing   on    the    merits.     Strictly 

Adams,  51  N.  H.  888 ;  Singer  v.  Singer,  speaking,  the  decision  is  an  authority 

41  Barb.  139;  Wortman  f.  Wortman,  17  only  for  the  proposition  that  a  divorce 

Abb.  Pr.  66.    See  Ex  parte^mith,  84  cannot  be  called  in  question  or  invali- 

Ala.  455, 457.    But  see  Parish  i;.N^rish,  dated  on  the  ground  of  fraud  in  its  pro- 

9  Ohio  State,  634."    As  cases  are  prS^er-  curement,  in  a  separate  and  independent 

ly  viewed  by  the  compiler  of  such  a  woSe»  l^^h  subsequently  brought  between  the 
this  representation  is  just;  but,  as  seork  8a"ie  parties,  when  it  appears  that  the 
from  the  point  of  observation  occupied  ^rst  decree  was  entered  after  due  no- 

by  the  author  of  a  treatise  on  the  law,  f^e  to  the  adverse  party,  followed  by  an 

there  is  no  conflict    Bigelow,  C.  J.,  in  abjudication   upon  evidence  offered  in 

Edson  V,  Edson,  at  p.  697, 598,  in  denying  suPPort  of  the  allegations  in  the  libel, 

that  the  court  was  overruling  Greene  e.  ToVhis  extent  there  can  be  no  doubt  that 

Greene,  said :   "  Some  of  the  general  ex-  the  \  decision  is  in  harmony  with  sound 

pressions  used  by  the  court,  when  discon-  prin«^iple  and  with  adjudicated  cases.  But 

nected  from  the  facts  of  the  case  then  in  beyoW  this,  which  was  the  precise  point 

adjudication,  have  been  thought  to  give  adjudicated,  the   authority  of  the  case 

jsanction  to  the  doctrine  that  a  decree  of  cann/bt  be  properly  extended." 
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§  753  d.     Equity  pronounolng  Void  for  Fraud.  —  It  is  sometimes 

assumed,  and  possibly  in  various  circumstances  on  just  principles, 
that  a  court  of  equity  has  jurisdiction  to  annul,  on  an  original 
bill,  a  decree  for  divorce  on  the  ground  of  fraud.  This  doctrine 
appears  to  have  been  maintained  in  Alabama ; '  where,  however, 
the  proceeding  is  in  the  same  court  which  granted  the  divorce, 
and  possibly  it  may  be  deemed  to  be  in  some  sense  in  the  same 
cause.  And,  in  California,  the  jurisdiction  was  sustained  where 
the  fraudulent  divorce  was  in  an  inferior  tribunal.  "  Unless,'' 
said  Bryan,  J.,  ^'  a  court  of  general  jurisdiction  possessed  such  a 
power  over  limited  and  inferior  tribunals,  such  as  Probate  Courts, 
the  rights  of  heirs  and  orphans  might  be  at.  any  time  endan- 
gered without  a*remedy."*  Now,  looking  for  the  general  doc- 
trine, there  are  cases  in  which  equity  will  evQoin  a  party  from 
setting  up  a  judgment  at  law;  and,  among  them,  are  cases  in 
which  it  was  obtained  by  fraud.  But  the  decree  operates  only 
in  personam^  on  the  party,  and  not  on  the  judgment  itself,  which 
it  does  not  undertake  to  declare  void.  Since,  therefore,  marriage 
is  .a  status,  this  power  of  a  court  of  equity  cannot,  it  would 
seem,  extend  to  a  divorce  judgment  rendered  in  another  tribunal. 
Besides,  if  the  equity  court  had  no  jurisdiction  over  divorce, 
how  could  it  have  authority  over  the  fraudulent  decree  or  its 
enforcement.^  Accordingly  the  Ohio  court  refused  to  entertain 
an  "  original  bill  "  to  set  aside  a  decree  of  divorce,  rendered  at  a 
preceding  term,  for  fraud.  Both  this  case,  and  a  Massachusetts 
one  mentioned  in  the  last  section,  contain  dicta  conflicting  with 
the  general  doctrine  as  to  the  power ;  but,  when  the  special  facts 
of  the  cases  are  regarded,  no  conflict  appears.* 

§  753  e.    Parties  setting  up  Fraud  in  Sentence  oollateraUy.  —  There 
is  a  plain  distinction  between  mere  fraud  in  pais  and  fraud  which 


1  Ex  parte  Smith,  84  Ala.  455 ;  Harri- 
son V.  Harrison,  10  Ala.  499;  McQaigg 
V.  McQuigg,  13  Ind.  294;  McCraney  v. 
McCranej,  5  Iowa,  232. 

«  Sanford  r.  Head,  5  Cal.  297,  refer- 
ring to  Wright  V.  Miller,  1  Sandf .  Ch.  103, 
120;  Reigal  v.  Wood,  1  Johns.  Ch.  401. 

•  For  the  doctrine  as  to  the  power  of 
equity  in  causes  other  than  divorce,  see  2 
Story  Eq.  Jur.  §  1670  et  seq. ;  Dohson  v, 
Pearce,  2  Keman,  156,  168;  Evans  v. 
Spurgin,  11  Grat.  615;  Gifford  v.  Thorn, 


1  Stock.  702 ;  Dobson  v,  Pearce,  1  Duer, 
142. 

«  Parish  v.  Parish,  9  Ohio  State,  534. 
Mr.  Bigelow  has  after  this  case  the  fol- 
lowing :  "  Denied,  Adams  v,  Adams,  51 
N.  H.  388;  Singer  v.  Singer,  41  Barb. 
139 ;  Wortman  v,  Wortman,  17  Abb.  Pr. 
66;  Boyd's  Appeal,  2  Wright,  Pa.  241; 
Allen  V.  Maclellan,  2  Jones,  Pa.  328; 
Reel  V,  Elder,  12  Smith,  Pa.  308.  But 
$e€  Greene  r.  Greene,  2  Gray,  361."  Big. 
Oy.  Gas.  368.  See  note  to  the  last  seo- 
tion. 
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has  travelled  into  a  coart  and  become  a  part  of  its  record.  And, 
however  void  we  might  deem  the  latter  to  have  rendered  the  ree- 
ord,  it  would  seem  competent  for  the  tribunalB,  and  every  way 
proper,  to  require  the  parties,  so  long  as  both  are  living,  either  to 
condone  the  fraud,  ^  or  to  proceed  in  the  same  court  and  cause  by 
direct  petition  to  have  the  sentence  set  aside,  instead  of  beating 
it  about,  as  a  thing  good  to^lay  and  bad  to-morrow.^  After  one 
of  the  parties  is  dead,  or  where  a  third  person  has  occasion  to  rely 
on  the  fraud,  the  case  is  different ;  '  but,  when  the  question  is  be* 
tween  the  two  parties  to  the  reoord,  while  both  are  living,  the 
better  doctrine  in  adjudication  and  practice,  upon  a  question  not 
well  settled,  is  believed  to  be  as  just  suggested.^  While  the  mean- 
ing of  the  word  ^*  void  "  remains  as  indefinite  in  legal  phrase  as 
now,^  the  principle  may  be  said  to  be,  that,  as  between  the  par- 
ties, the  decree  of  divorce,  though  fraudulent,  is  voidable  and  not 
void.  Said  a  learned  Pennsylvania  judge :  ^^  Where  there  is  [no]  * 
jurisdiction  of  the  parties,  and  of  the  subject-matter  of  the  contro- 
versy, the  judgment  or  the  decree  of  the  court  on  it  is  never  void, 
but  only  voidable  where  irregular."  ^  The  majority  of  the  Mis- 
sissippi court  held,  in  a  case,  the  facts  of  which  are  not  very  dis- 
tinct in  the  report,  that  one  against  whom  an  ex  parte  divorce 
has  been  rendered  may  avoid  its  effect  in  a  collateral  proceeding 
by  showing  it  to  have  been  obtained  by  fraud,  and,  perhaps 
should  be  added,  without  notice  actual  or  constructive  to  him. 
Handy,  J.,  dissenting  said :  *^  If  the  complainant  would  avoid  the 

1  Baily  v.  Baily,  8  Wright,  Pa.  274.         879;  People  v.  Downing,  4  Sandf.  189; 

•  Ante,  §  753,  par.  beginning  "  In  Bea-  Bairon  v.  Tart,  18  Ala.  668 ;  Flak  v.  Mil- 
son."  ler,  20  Texas,  679;  Peck  p.  Woodbridge, 

s  Newcombt;.  Newcomb,  ISBiisb,  644;  3  Day,  30;   Wilson  v.  Barney,  6  Han, 

Wright  V.  Wright,  4  Halst.  Ch.  148, 153.  257 ;  Kellej  v.  Mize,  8  Sneed,  50;  Frank- 

And  see  Sbedden  v.  Patrick,  1  Macq.  Ap.  Un  v.  Stagg,  22  Misso.  198 ;   Field  p. 

Cas.  635, 607,  626;  Jordan  v.  Van  £pps,  Flanders,  40  Bl.  470;  The  SUte  v.  Little, 

68  How.  Pr.  338.  1  N.  H.  267 ;   Callahan  v,  Griswold,  9 

*  Post,  §  760;  Rager  v.  Heckel,  21  Misso.  784;  Postens  p.  Postens,  3  Watts 
Hun,  489.  The  principle,  in  diToroe  sen-  &  S.  127 ;  Baird  p.  Campbell,  4  Watts  & 
tences  and  in  others  is,  as  to  this  qnes-  S.  191 ;  HaU  p.  HamUn,  2  Watts,  354 ; 
tion,  the  same.    We  are  almost  without  Tappan  p.  Nutting,  Brayt  187. 

cases  of  the  former  sort ;  of  the  latter,         *  Vol.  L  §  104  a. 

the  reader  may  consult,  on  the  one  side         *  The  word  "no"  is  in  the  extract  as 

and  on  the  other,  the  following :  Ransley  printed,  but  an  enxUum  informs  us  that  it 

p.  Stott,  2  Casey,  Pa.  126;  Webster  p.  should  be  omitted. 

Reid,  Morris,  467 ;    Manderille  p.  Key-         ^  Miltimoie  p.  MUtlmore,  4  Wright. 

nolds,  68N.  Y.  528;   Dunlap  p.  Cody,  31  Pa.  151,  155,  Thompson,  J.     And  see 

Iowa,  260 ;  Cowin  p.  Toole,  31  Iowa,  513 ;  Suooesftion  of  Weigel,  18  La.  An.  49. 

Commonwealth  p.  Trout,  26  Smith,  Pa. 

644 


CHAP.  XLVn.]      BENBEBIHO  AND  VACATING  SENTENCB.    §  753  0 


decree  of  divorce  for  fraud,  it  was  necessary  to  proceed  directly 
to  that  end,  and  to  pray  for  that  relief."  *  The  author  under- 
stands this  statement  by  Handy,  J.,  to  be  sound  in  law ;  yet,  on 
the  other  hand,  if  neither  actual  nor  constructive  notice  was  given 
the  defendant,  and  the  omission  was  patent  of  record,  the  pre- 
sumption of  a  jurisdiction  would  be  negatived,  and  the  decree 
should  be  held  void  in  distinction  from  voidable  on  that  ground,^ 
but  not,  where  the  jurisdiction  appeared,  void  for  occult  fraud. 
The  doctrine  we  are  considering  does  not  prevent  the  decree  of 
divorce  being  set  aside  for  fraud  after  the  death  of  one  of  the  par- 
ties, and  this  has  been  sometimes  done.^  Harmoniously  with  the 
doctrine  of  this  paragraph,  — 

No  JiiilBdiotlon.  —  Where  the  court  was  without  jurisdiction, 
the  decree  is  in  the  fullest  sense  a  nullity  ;  and  the  defect  may 
be  taken  advantage  of  in  any  proceeding,  direct  or  collateral,  by 
a  party  to  it  or  any  other  person.^  This  question  presents  itself 
in  many  forms,  but  always  with  one  result,  as  the  numerous  cases 
cited  to  the  note  disclose* 


^  Plummer  v.  Plummer,  87  Miiisu.  186, 
201. 

s  Anderson  v.  Miller,  4  Blackf .  417. 

*  Boyd's  Appeal,  2  Wright,  Pa.  241 ; 
Johnson  u,  Coleman,  23  Wis.  452. 

*  Miltimore  v.  Miltimore,  supra ;  Wesi- 
erwelt  i;.  Lewis,  2  McLean,  611 ;  Boynton 
V.  Foster,  7  Met.  416 ;  Smith  i;.  Knowlton, 
11  N.  H.  191;  Jones  v.  Jones,  3  Dev. 
360;  Fitzhugh  v.  Custer,  4  Texas,  391; 
Towns  V.  Springer,  9  Gra.  130 ;  Moblej  v, 
Mobley,  9  Ga.  247 ;  Swiggart  v,  Harber, 


4  Scam.  864 ;  Hammond  v.  Wilder,  26  Vt 
342 ;  Wyatt  v.  Judge,  7  Port.  87 ;  Cam- 
den p.  Mulf ord,  2  Dutcber,  49 ;  Martin 
p.  Carron,  2  Dutcher,  228;  Carron  v, 
Martin,  2  Dutcher,  694;  Stoughton  v. 
Mott,  13  Yt.  176;  Stamps  v.  Newton,  8 
How.  Missis.  34;  Fiaher  v.  Harnden,  1 
Paine,  66 ;  Summar  v.  Jarrett,  8  Baxter, 
23;  Friedlander  v.  Loucks,  84  Cal.  18; 
Ginn  v.  Rogers,  4  Gllman,  181 ;  Long  v. 
Long,  Morris,  381 ;  Bevarly  9.  Burke,  9 
Ga.  440. 
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CHAPTER  XL VIII. 


THB  6BNBBAL  STABILITT  AND  BFFBOT  OF  THE  SBNTBNCB. 


§768/  Introduction. 
764-759.  In  Absence  of  Frand. 
760-764.  Effect  of  Fraud. 

§  753/.  How  Chapter  divided. —  We  shall  consider  the  ques- 
tions for  this  chapter^  L  In  the  Absence  of  Fraud ;  II.  The  Ef- 
fect of  Fraud. 

I.   In  the  Absence  of  Fraud. 

§  754.  In  General.  —  No  judicial  sentence  or  judgment,  we  have 
seen,^  is  of  any  effect  if  the  tribunal  rendering  it  was  without 
jurisdiction.  But,  assuming  the  jurisdiction  and  the  absence  of 
fraud,  the  divorce  or  nullity  decree  is  binding  on  the  court  render- 
ing it,  in  all  proceedings  other  than  to  open  it  or  set  it  aside  ;  and 
upon  all  other  tribunals  it  is  binding  in  all  proceedings,  direct 
and  collateral,  whether  between  the  same  parties  and  their  privies, 
or  between  them  and  strangers,  or  between  strangers ;  not  only 
in  the  country  where  it  was  rendered,  but  in  all  foreign  countries. 
A  sentence,  to  have  this  effect,  must  be  a  direct  adjudication 
upon  the  specific  question  of  the  marriage  or  its  dissolution  ;  and 
a  finding  which  might  be  inferred  argumentatively  is  attended  by 
no  such  consequence.'    Moreover,  — 


1  Ante,  §  768  e. 

*  Ante,  §  760;  Roach  p.  Oarvan,  1 
Yes.  Sen.  167, 169 ;  Hillyard  v.  Grantham, 
cited  2  Yes.  Sen.  246 ;  Meadows  v.  Kings- 
ton, Amb.  766 ;  Prudham  v.  Phillips,  cited 
lb.'  768,  Harg.  Law  Tracto,  466 ;  2  Bum 
£c.  Law,  496 ;  Rex  v.  Roche,  1  Leach, 
4th  ed.  184 ;  Meddowcroft  v.  Huguenin, 
8  Curt.  Ec.  403,  7  Eng.  Ec.  488 ;  s.  c.  on 
appeal  before  the  Privj  Council,  4  Enapp, 
886 ;  Bunting  v.  LepingwcU,  4  Co.  29  a  ; 
8.  c.  nom.  Banting's  Case,  Sir  F.  Moore, 
169;   Blackham's    Case,    1   Salk.    290; 
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Guest  P.  Shipley,  2  Hag.  Con.  821,  4  Eng. 
Ec.  648,  649 ;  Clews  v.  Bathurst,  2  Stra. 
960;  Dacosta  v.  YiUa  Real,  2  Stra.  961 ; 
Kenn's  Case,  7  Co.  42  6 ;  Jones  v.  Bow, 
Carth.  226;  Hatfield  v.  Hatfield,  stated 
20  Howell  St.  Tr.  896 ;  Morris  v.  Webbor, 
2  Leon.  169 ;  8.  o.  Morris  v.  Webber,  Sir 
F.  Moore,  226;  Dickson  o.  Dickson,  1 
Yerg.  110,  114;  Dorsej  ».  Dorsey,  7 
Watts,  849;  Legg  v.  Legg,  8  Mass.  99; 
Clarke  v.  Lott,  11  Bl.  106;  Hake  v.  Fink, 
9  Watte,  886 ;  1  Brown's  CirU  Law,  96; 
Story  Confl.  Laws,  §  694r-697 ;  1  GreenL 
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Cause  of  Foreign  Divorce  immaterial.  —  Where  the  divorce  is  for- 
eign, it  is  quite  immaterial  whether  or  not  it  is  for  a  cause  allowed 
by  the  domestic  law.^    So,  — 

Indian  Divorce  without  Sentence.  —  If  parties  are  domiciled  in  an 
Indian  country,  where  the  husband  abandons  his  wife  ;  and,  by 
the  Indian  law,  the  abandonment  works  of  itself,  without  further 
proceedings,  a  dissolution  of  the  mamage,  it  will  be  treated  in 
the  courts  of  a  Christian  State  as  a  divorce.^    But  — 

§  754  a.  International  Juriadlction  for  Foreign  Divorce.  —  To  give 
a  foreign  divorce  effect  in  one  of  our  States,  including  herein  the 
divorce  in  a  sister  State,  the  jurisdiction  of  the  tribunal  granting 
it  must  be  adequate,  not  only  by  the  law  of  the  State  or  country 
under  which  it  sits,  but  likewise  under  the  interstate  or  interna- 
tional law.  This  is  a  delicate  and  important  subject ;  it  has  been 
already  discussed  in  a  series  of  chapters  in  an  earlier  part  of  this 
volume,  and  needs  little  elucidation  here.'  Still  some  repetitions 
will  be  required  ;  thus,  —7 

§  755.  Divorce  a  Proceeding  in  Rem.  —  In  those  earlier  discus- 
sions, it  was  explained  that  divorce,  while  in  some  of  its  effects  a 
proceeding  in  personam^^  is,  as  to  the  status  of  marriage,  in  rem,^ 
Now,  it  is  perceived,  that  the  rule  above  stated  accords  to  the 
divorce  sentence  an  effect  beyond  what  is  given  to  ordinary 
judgments  in  personam^  and  places  it  upon  the  common  footing 
of  judgments  in  rem.  And  this  rule  of  the  law  rests  in  the  pur- 
est reason.  The  marriage  of  parties,  creating  in  them  a  new 
status,  and  establishing  a  new  family,  recognized  npt  only  in  the 
country  of  their  domicil  but  throughout  the  world,  affects  every 
other  human  being,  in  whatever  country,  who  may  be  in  a  situa- 
tion to  be  affected  by  it.     Every  man  is  forbidden  afterward  to 


Et.  §  544, 645 ;  2  lb.  §  461 ;  Jenk.  Cent.  44 , 
Harg.  Law  Tracts,  449 ;  Mansfield  v,  Mc- 
Intjre,  10  Ohio,  27  ;  Cooper  v.  Cooper.  7 
Ohio,  238 ;  Ryan  v,  Ryan.  2  Phillim.  332, 
1  Eng.  £c.  274;  Conway  t^.  Beazley,  8 
Hag.  £c.  639,  5  Eng.  Ec.  242 ;  Harding 
r.  Alden,  9  Greenl.  140;  Patterson  v. 
Gaines,  6  How.  U.  S.  560,  669;  Barber  v. 
Root,  10  Mass.  260;  Marvin  v.  Collins, 
48  111.  166.  See,  query,  Scrimshire  t;. 
I^rimshire,  2  Hag.  £c.  395,  4  Eng.  Ec. 
662,  669.  And  see  Sinclair  v.  Sinclair,  1 
Hag.  Con.  294,  4  Eng.  Ec.  412,  414; 
Goodin  v.  Smith,  MUward,  236,  246. 


1  Ante,  §  186;  Barber  v.  Root,  10 
Mass.  260;  Wall  v.  Williamson,  8  Ala. 
48;  HuU  t^.  HuU,  2  Strob.  £q.  174,  177, 
178. 

«  WaU  V.  Williamson,  supra ;  Wall  v. 
WillUms,  11  Ala.  826. 

•  Ante,  §  113-214. 

*  Ante,  §  169, 169-170  c. 

»  Ante.  §  132, 147,  166,  169, 164  ;  Yel- 
verton  v.  Yelverton,  Law  Rep.  1  H.  L. 
Sc.  218,  224;  Lord  v.  Chadboume,  42 
Maine,  429;  Mordaunt  v.  Mordaunt,  Law 
Rep.  2  P.  &  M.  109,  121,  148 ;  2  Taylor 
Ev.  §  1488. 
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marry  the  woman,  eyery  woman  to  marry  the  man.  And  every 
person  in  any  way  expectant  of  property  from  one  of  the  par- 
ties, or  relying  on  the  testimony  of  one  of  them  in  a  judicial 
controversy,  is  liable  to  have  his  expectations  cut  off  by  the 
changes  which  marriage  brings.  Hence^  on  the  other  hand,  a  di- 
vorce must  be  and  is  equally  full  in  its  effects.    Hence,  also,  — 

§  756.  Numty  Suit.  —  The  doctrine  extends  to  the  nullity  sen- 
tence the  same  as  to  the  ordinary  decree  for  divorce.^  It  has  been 
with  some  show  of  authority  contended,  that  the  conclusiveness  of 
the  nullity  sentence  applies  only  to  the  parties  to  the  suit  and 
their  privies,  including  persons  who  might  have  intervened, 
whether  they  did  so  or  not ;  while  yet  it  is  admitted  that  such 
other  persons  than  the  parties  need  not  have  had  notice  of  the 
proceedings  to  be  bound  by  them.  As,  therefore,  the  right  to 
intervene  in  matrimonial  causes  extends,  by  the  English  rule,  to  all 
pei*sons  who  have  any  possible  interest  in  the  result,^  the  doc- 
trine, even  thus  limited,  would  seem  practically  to  cover  in  sub- 
stance the  whole  ground.  But  it  is  held  that  a  child  en  ventre  9a 
mere  at  the  time  of  pronouncing  the  sentence  of  nullity  is  estop- 
ped by  it;^  and,  on  the  whole,  the  sentence  appears  both  on 
principle  and  authority  to  be>  when  free  from  fraud,  conclusive 
upon  all  peraons.* 

§  757.  Jactitation  Suit.  —  As  the  jactitetion  suit  ia  not  known 
with  us,^  we  have  no  interest  in  the  mere  question  of  the  effect 
of  its  sentence.  But  it  has  given  rise  to  discussions  in  England 
of  wide  importance  in  our  country*  Particularly  is  this  so  of  the 
famous  — 

Dnchesa  of  Kingston's  Case  —  (CompUoationa  of  ZYaad). — This 
case  ^  has  been  sometimes  referred  to  as  deciding,  that  the  king 
is  not  bound  in  a  criminal  proceeding  by  a  sentence  in  favor  of 
the  defendant  in  a  matrimonial  cause ;  and  sometimes,  that  a 
sentence  in  the  peculiar  jactitation  suit  concludes  nothing.' 
Truly  viewed,  it  is  more  noteworthy  for  the  vast  array  of  talent 
and  learning,  and  the  multitude  of  words,  which  adorned  and 

1  Vol.  I.  §  864,  note ;  ante,  §  206.  *  For  the  ca^ei  see  ante,  §  754. 

>  Shelf ord  Mar.  &  Dir.  669 ;    ante,         •  Ante,  §  290. 
§  809.  *  Duchess  of  Kingston's  Case,  20  How- 

»  Perry  v.  Meddowcroft,  10  Bear.  122.  ell  St  Tr.  865,  more  briefly  reported,  1 

But  not  if  procured  by  fraud.    Harrison  Leach,  4th  ed.  146, 1  East  P.  C.  468. 
V.  Southampton,  17  Eng.  L.  &  £q.  864,         ^  2  Smith  Lead.  Cas.  446;  Shelford 

21  Eng.  L.  &  Kq.  348.  Mar.  &  Dlr.  473,  68a 
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orerwhelmed  it,  than  for  lacid  instruction  in  legal  doctrine.  The 
facts  in  brief  are,  that  the  lady  entered  into  a  private  marriage ; 
cohabited  under  it  for  a  time  secretly ;  had  issue,  which  died ; 
disagreed  with  her  husband,  whereupon  they  separated;  and 
after  many  years  she  brought  against  him  a  suit  of  jactitation  of 
marriage,  which  he,  colluding  with  her,  defended  by  setting  up  a 
marriage  at  a  different  time  and  place  and  under  different  cir- 
cumstances from  those  which  attended  the  real  one.  Witnesses 
who  might  have  proved  the  marriage  which  did  take  place  were 
kept  back  ;  and  he,  failing,  as  he  meant,  to  establish  the  feigned 
marriage,  suffered,  what  both  sought,  sentence  to  go  against  him. 
The  lady  thereupon  married  again.  After  the  death  of  her 
second  husband,  she  was  indicted  for  polygamy ;  and  the  indict* 
ment,  on  her  prayer,  and  on  account  of  her  rank,  was  tried  in 
Parliament.  She  relied  upon  the  fraudulent  sentence  in  the  jac* 
titation  suit ;  but  it  was  held  not  to  be  a  bar,  and  she  was  con- 
victed. '  A  sufficient  reason  for  disregarding  the  sentence,  on  the 
prayer  of  one  not  a  party  to  it,  according  at  least  to  modern  de- 
terminations, is,  that  it  was  obtained  through  fraud  and  collu- 
sion ;  and  it  has  been  questioned  whether  the  case  should  be 
received  as  authority  for  any  thing  further.^     Still,  — 

§  758.  Questioiui  disouMed.  —  While  it  is  not  clear  on  what 
ground  the  decision  in  this  case  rests,  a  multitude  of  questions 
were  discussed  in  it ;  all  overlooking  the  distinguishing  consid- 
eration, that  the  jactitation  sentence  involves,  as  all  others  in 
matrimonial  causes  do,  the  question  of  status,  therein  differing 
from  most  other  decrees  in  the  ecclesiastical  courts.  Two  ques- 
tions were  put  by  the  lords  to  the  judges,  and  both  were  answered 
favorably  to  the  prosecution ;  namely,  '*  1.  Whether  a  sentence 
of  the  spiritual  court  against  a  marriage,  in  a  suit  for  jactitation 
of  marriage,  is  conclusive  evidence,  so  as  to  stop  the  counsel  for 
the  crown  from  proving  the  said  marriage  -in  an  indictment  for 
polygamy  ?  2.  Whether,  admitting  such  sentence  to  be  conclu- 
sive upon  such  indictment,  the  counsel  for  the  crown  may  be  ad- 


i  Wadd.  Dig.  206,  note ;  2  Smith  Lead. 
Gas.  446.  Before  the  officers  of  the 
crown  undertook  the  prosecntion,  thej 
consulted  Mr.  Hargrare  upon  the  law; 
and  he  gave  them  an  elaborate  opinion, 
in  writing,  adrerse  to  the  crown  oa  all 
points  except  that  of  fraud,  which  waa 


the  only  thing,  he  contended,  that  could 
avoid  the  conclusire  effect  of  the  ecclesi- 
astical sentence.  The  opinion  was  after- 
ward published  bj  its  learned  author,  in 
Harg.  Law  Tracts,  p.  449.  See  also 
Barrs  v.  Jackson,  1  Y.  &  Col.  C.  C.  686, 
690,  698 ;  1  Browne,  Ciyil  Law,  96,  note. 
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mitted  to  avoid  the  effect  of  such  sentence  by  proving  the  same 
to  have  been  obtained  by  fraud  and  collusion  ?  "  *  Various  rea- 
sons were  given  for  the  negative  answer  to  the  first  question, 
yet  in  such  a  manner  as  to  leave  us  in  doubt  whether  any  one  of 
them,  and  what  one,  would  have  been  deemed  sufficient  of  itself. 
Among  the  reasons  are  the  following:  first,  that  the  party  prose- 
cutor in  the  indictment,  namely,  the  king,  was  not  a  party  to  the 
jactitation  suit ;  secondly,  that  the  receiving  of  the  sentence  as 
conclusive  ^^  would  tend  to  give  the  spiritual  courts,  which  are 
not  permitted  to  exercise  any  judicial  cognizance  in  matters  of 
crime,  an  immediate  influence  in  trials  for  offences,  and  to  draw 
the  decision  from  the  course  of  common  law,  to  which  it  solely 
and  peculiarly  belongs.**  But,  thirdly,  if  this  is  not  so  of  a  mat- 
rimonial sentence  directly  to  the  question  of  the  marriage,  yet  a 
sentence  in  a  jactitation  suit  is  not  such.     Now,  — 

§  759.  Further  of  Jactitation  Suit.  — We  have  already  seen  what 
is  the  nature  of  the  jactitation  suit.^  When  the  defendant  sets 
up  a  marriage  in  answer  to  the  charge  of  having  boasted  thereof, 

—  not,  when  he  makes  either  of  the  other  two  available  defences, 

—  "  the  proceeding  assumes,"  observes  Lord  Stowell,  "  another 
shape,  that  of  a  suit  of  nullity,  and  of  restitution  of  conjugal 
rights,  on  an  inquiry  into  the  fact  and  validity  of  such  asserted 
marriage.*'^  Yet  even  then,  the  sentence,  if  against  the  mar- 
riage, is  in  a  form  essentially  different  from  that  in  an  original 
suit  for  nullity.  It  is,  in  the  latter  suit,  that  there  was  a  pre- 
tended marriage  between  the  parties ;  but,  for  causes  which  it 
specifies,  it  was  and  is  null  and  void,  and  the  plaintiff  was  and  is 
free  from  all  bond  of  marriage  with  the  defendant.*  In  the  jac- 
titation suit,  the  like  sentence  is,  not  that  there  was  a  pretended 
marriage,  which  was  null,  but  that  none  was  entered  into  (ufcar 
as  yet  appears^  Still,  there  are  cases  in  which  the  sentence  in 
such  a  suit  has  been  received  as  conclusive  upon  the  question  of 
marriage.® 

1  Duchess  of  Kingston's  Case,  20  How-  «  Coote  Ec.   Fract.  402,  408;   «nte. 

cU  St  Tr.  356,  2  Smith  Lead.  Cas.  424.  §  265. 

'  Ante,  §  290.  ^  See  the  sentence  which  was  relied 

s  Hawke  v.  Corri,  2  Hag.  Con.  2S0,  upon  in  the  Duchess  of  Kingston's  Case, 

286,  288 ;  Bodkin  v.  Case,  Milward,  366 ;  20  HuweU  St.  Tr.  866,  390 ;  Bodkin  v. 

Coote  Ec.  Fract.  857-360 ;  1  Browne  Civil  Case,  Milward,  366,  861. 

Law,  96,  note;  ante,  §  290.  •  Clews  v.  Bathurst^  2  Stra.  900;  Da- 

costa  V.  Villa  Real,  2  Stra.  961. 
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II.    The  Effect  of  Fraud. 

§  760.  Already  —  W6  have  considered  the  procedare  as  between 
the  parties,  and  something  of  the  doctrine.*     Now, — 

Prlnoiples  and  DiBtinction.  —  The  discussions  of  the  last  sulvtitle 
have  shown,  that,  as  the  marriage  of  two  persons  while  appar- 
ently an  act  only  inter  partes  binds  the  entire  world,  controlling 
the  interests  of  all  who  are  in  situations  to  be  affected  by  it,  so 
equally  does  the  sentence  dissolving  their  marriage.  The  conse- 
quence of  which  doctrine  is,  that  whatever  fraud  makes  a  divorce 
decree  null  as  between  the  parties  renders  it  so  also  as  to  third 
persons.  But,  as  the  defrauded  party  has  his  remedy  in  an  appli- 
cation to  the  court  to  cancel  the  decree,*  while  the  third  person 
has  not,  and  as  for  every  right  of  this  nature  the  court  will  afford 
some  remedy,*  the  rule  requiring  one  who  would  rely  on  the 
fraud  to  proceed  by  steps  to  vacate  the  decree,*  does  not  apply 
to  third  persons,  since  they  are  not  permitted  thus  to  proceed. 
To  particularize,  — 

ChUdren.  —  Even  the  children  of  divorced  persons  cannot,  it 
has  been  held  in  Michigan,  maintain  proceedings  to  have  the  de- 
cree set  aside  for  collusion  in  its  procurement ;  they  not  being 
entitled  in  this  State  to  intervene  —  that  is,  to  become  parties 

—  in  their  parents'  divorce  suits.^  In  localities  where  the  law 
permits  them  to  intervene,®  the  result  is  believed  to  be  otherwise." 
Now, — 

Void  coUateraUy  aa  to  Third  Peraona.  —  Where  persons  against 
whom  a  fraudulent  sentence  of  divorce  is  set  up  "  could,"  in  the 
words  of  Redfield,  J.,  spoken  in  a  case  not  matrimonial,  ^^  have 
brought  no  process  or  suit  whatever  to  reverse  or  set  it  aside, 
they  must  be  permitted  to  avoid  the  effect  of  the  judgment  in 
this  manner  "  —  that  is,  by  attacking  it  collaterally  for  the  fraud 

—  "if  at  all."^  And  the  doctrine  is  settled,  that,  in  some  way, 
hence  necessarily  in  this  way,  any  third  person  against  whom  a 
fraudulent  divorce  sentence  is  set  up,  may  avoid  it  by  showing 
the  fraud ;  since  fraud  in  these  causes,  as  in  all  others,  vitiates 
every  judgment  into  which  it  enters.^    But,  — 

1  Ante,  §  76a-753  «.  «  Ante,  §  800,  810. 

«  Ante,  §  753,  768  a.  7  And  see  Prudham  v,  Phillips,  infra. 

«  1  Bishop  Crim.  Proced.  §  113-116.  »  Atkinson  v.  Allen,  12  Vt.  619,  624. 

*  Ante,  S  763  e.  >  Storj  Confi.  Laws,  §  697  ;    Hargr. 

*  Baugh  i;.  Baugh,  87  Mich.  69.  Law  Tracts,  479 ;  Brownsword  t^.  Ed- 
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Parties.  —  On  a  very  familiar  principle,  one  would  not  be  per- 
mitted to  rely  on  his  own  fraud  in  obtaining  the  sentence.  Nor, 
by  what  is  believed  to  be  the  better  doctrine,  as  already  men- 
tioned,^ could  the  party  on  whom  the  fraud  was  practised  decline 
to  aid  the  court  in  purifying  its  records,  —  refuse  to  let  the  ques- 
tion of  his  status  be  settled  once  for  all  by  applying  to  have  the 
fraudulent  sentence  cancelled,  —  and  still  set  up  collaterally  its 
nullity  to-day,  with  the  liberty  not  to  raise  the  question  to- 
morrow; being  married  one  day,  and  unmarried  another.  He 
should  be  required  either  to  condone  the  &aud  or  to  proceed 
directly  to  have  the  sentence  vacated.^* 

§  760  a.  In  Sentence  of  Bister  State.  —  We  have  seen,  that,  to 
make  a  divorce  sentence  in  one  State  conclusive  in  every  other, 
within  the  provisions  of  the  United  States  constitution  and 
statute,  the  court  must  have  juiisdiction,  both  under  the  domestic 
law,  and  within  the  principles  of  interstate  law.'  Then  the  sen- 
tence has,  in  every  State  of  the  Union,  ^  such  faith  and  credit 
given  "  it  as  it  has,  ^^  by  law  or  usage,  in  the  courts  of  the  State  '* 
where  it  was  rendered.^  If,  therefore,  it  is,  though  fraudulent,  con- 
clusive collaterally  between  the  pai'ties  in  the  State  pronouncing 
it,  and  the  only  method  by  which  the  defrauded  party  can  avoid 
it  is  to  proceed  in  the  court  wherein  it  was  rendered,  to  have  it  set 
aside,^  the  same  rule  applies  where  the  sentence  is  set  up  by  the 
defrauding  against  the  defrauded  party  in  any  other  State.     The 


wards,  2  Ves.  Sen.  243,  246;  Hake  v. 
Fink,  9  Watts,  836;  Conwaj  v.  Beazley, 
3  Hag.  £c.  639,  6  Eng.  £c.  242,  244,  245 ; 
Roach  i;.  Garvan,  1  Yes.  Sen.  157 ;  Harg. 
Law  Tracts,  485;  3  Burge  Col.  &  For. 
Laws,  1060,  1061;  ante,  §754;  Harding 
r.  Alden,  9  Greenl.  140,  151 ;  Jackson  v. 
Jackson,  1  Johns.  424 ;  2  Kent  Com.  109 ; 
Harrison  r.  Southampton,  17  Eng.  L.  & 
Eq.  364, 21  Eng.  L.  &  Eq.  343,  as  to  which 
see  ante,  §  756,  note. 

1  Ante,  §  753  0. 

2  Frudham  v.  Phillips,  cited  Amb.  763, 
2  Burn  Ec.  Law,  495.  In  this  case,  ac- 
cording to  Mr.  Ford's  note,  as  published 
by  Mr.  Hargrave,  the  court,  after  laying 
down  the  doctrine  that  fraud  may  be  set 
up  in  answer  to  an  ecclesiastical  sentence 
of  nullity,  which  has  been  offered  in 
evidence,  proceeded :  "  But  who  erer 
knew  a  defendant  plead,  that  a  judgment 
obtained  against  him  was  fraudulent  $ 
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He  must  apply  to  the  court ;  and,  if  both 
parties  colluded  in  the  cheat  upon  the 
court,  it  was  never  known  that  either  of 
them  could  vacate  the  judgment  Here 
defendant  was  party  to  the  sentence ; 
and,  whether  she  was  imposed  upon,  or 
she  joined  in  deceiving  the  court,  this  i« 
not  the  time  or  place  for  her  to  redress 
herself.  She  may,  if  she  has  occasion, 
appeal,  or  apply  otherwise  to  the  proper 
judge."  Harg.  Law  Tracts,  466,  note; 
Hubback  on  Succession,  269.  See  Pease 
V.  Naylor,  5  T.  R.  80;  Meddowcroft  v. 
Huguenin,  3  Curt.  Ec.  403,  7  Eng.  Ec 
438;  8.  0.  on  Appeal,  4  E.  F.  Moore,  386; 
Greene  v,  Greene,  2  Gray,  361,  4  Am. 
Law  Reg.  1,  42;  Adams  v.  Adams,  51 
N.  H.  388 ;  ante,  §  753. 

>  Ante,  §  199  e,  199  dL 

«  Ante,  §  199  6, 199  e. 

•  Ante,  §  753  c 
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only  redress  for  the  latter  is  in  the  State  and  court  wherein  it  was 
given.  The  terms  of  our  supreme  written  law  are  too  plain  to 
admit  of  further  discussion.  Not  all  the  decisions,  however,  are 
in  harmony  with  this  doctrine.  They  do  not  require  individual 
examination.^ 

§  761.    The  Nature  of  the  Fraud:  — 

In  General.  —  The  fraud  must  be  considered  with  respect  hoth 
to  its  kind  and  to  its  degree.     Thus,  — 

Insiifflclent  or  Perjured  Bvid»noa  —  ^^  If  they  of  the  spiritual 
court,"  it  was  said  at  an  early  period,  ^^  give  judgpient  in  any 
cause,  be  it  true  or  false,  until  it  be  reversed  or  defeated  it  shall 
bind  all  the  world ;  as,  in  our  law,  a  recovery  upon  a  false  oath 
binds  until  it  be  defeated  by  attaint."^  And  the  doctrine  is 
general,  that  insufficient  evidence,  or  error  of  law  by  the  court, 
does  not  render  the  judgment  procured  thereby  fraudulent.^ 
And, — 

Whether  Both  Farttoft.  *—  In  this  view,  the  doctrine  is  correct  as 
applied  to  some  classes  of  cases,  that — for  so  it  has  been  laid 
down  in  mere  general  terms  —  fraud  and  collusion,  to  avoid  a 
matrimonial  or  divorce  sentence,  must  have  been  practised  be- 
tween the  parties  in  the  suit  where  it  was  rendered.  For  exam- 
ple, if  a  father  is  promoter  in  a  cause  to  annul  his  son's  marriage, 
the  latter's  fraud  therein,  the  former  not  being  privy  to  it, 
will  not  suffice.  And  it  appears  to  have  been  further  held,  yet 
the  proposition  should  not  be  accepted  in  too  broad  a  sense,  that 
both  the  parties  must  have  participated  in  the  fraud  to  render  it 
adequate,  —  that  it  must  amount  to  collusion  whereby  they  jointly 
imposed  upon  the  court.  Said  Lord  Brougham :  *^  The  fraudu- 
lent suppression  of  evidence  by  one  party  would  be  insufficient. 
It  is  when  the  two  parties  combine  together  that  it  becomes  col- 


1  Baker's  WiU,  2  Redl  170;  HiU  v. 
HOI,  28  Barb.  23;  Hunt  v.  Hunt,  72  N.T. 
217 ;  KinDier  v,  Kinnier,  45  N.  Y.  686 ; 
Donghty  v.  Doaghty,  12  C.  £.  Green, 
815, 1  Stew.  Ch.  681 ;  Barber  v.  Barber, 
21  How.  U.  S.  682;  Rebstock  v.  Reb- 
stock,  2  Pittsb.  124.  The  doctrine  of  the 
text  would  seem  to  be  that  of  the  Su- 
preme Court  of  the  United  States.  See 
(not  divorce  cases)  Christmas  v.  Russell, 
6  Wal.  290,  804;  Maxwell  v.  Stewart,  22 
WaL  77.  See,  for  other  lllnstnttiYe 
cases,  not  of  dirorce,  Walton  v,  Sugg, 


Phillips,  N.  C.  98 ;  Dayis  v.  Smith,  5  6a. 
274;  Whitaker  v.  Bramson,  2  Paine  C.  C. 
209;  Warren  Manuf.  Co.  v.  Mta%  Ina. 
Co.  2  Paine  C.  C.  601 ;  Anderson  v.  An- 
derson, 8  Oliio,  108;  Coffee  v.  Neely,  2 
Heisk.  804;  Waddams  v.  Bumham,  1 
Tyler,  238,  287. 

'  Anonymous,  1  Dy.  18,  pi.  61. 

'  Preston  v.  Qark,  9  Oa.  244;  Baker 
V.  Palmer,  88  lU.  668;  Riley  v.  Murray, 
8  Ind.  864;  Hatch  v.  Qarza,  22  Texas, 
176. 
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lusion.  In  the  words  of  Wedderbum,  in  the  Duchess  of  King- 
ston's Case  :  ^ '  A  sentence  obtained  by  fraud  and  collusion  is  no 
sentence.  In  order  to  make  a  sentence,  there  must  be  a  real 
interest,  a  real  argument,  a  real  prosecution,  a  real  defence,  a 
real  decision.  Of  all  these  requisites  not  one  takes  place  in  the 
case  of  a  fraudulent  and  collusive  suit.  There  is  no  judge ;  but 
a  person  invested  with  the  ensigns  of  a  judicial  office  is  misem- 
ployed in  listening  to  a  fictitious  case  proposed  to  him.  There  is 
no  party  litigating,  there  is  no  party  defendant,  no  real  interest 
brought  into  question ;  and,  to  use  the  words  of  a  very  sensible 
civilian  on  this  pointy  fabula  non  Judicium^  hoc  est;  in  scefui^  non 
in  foro^  res  agitur.  * "  ^  Of  course,  no  doctrine  like  this  could  be 
applicable  to  a  defaulted  case,  where  by  fraud  the  defendant  was 
prevented  from  having  actual  notice.^ 

§  762.  Buppressing  Faot  of  Prior  Prooeedingi.*  -—  Where,  in 
England,  there  had  been  a  Scotch  divorce  a  viticulo^  and  a  sec- 
ond marriage,  and  the  second  wife  brought  suit  to  annul  her 
marriage  on  the  ground  that  the  divorce  was  void,  Dr.  Lushing- 
ton,  in  debating  the  admission  of  her  libel,  observed :  ''  It  has 
been  said  .  •  .  that  the  divorce  at  Edinburgh  was  only  pleaded 
because  it  was  deemed  improper  to  keep  the  court  in  ignorance 
of  that  circumstance.  If  a  fact  of  such  magnitude  had  been 
suppressed,  I  am  of  opinion  that  any  sentence  pronounced  by 
the  court  would  have  very  little  availed  the  parties,  —  that  it 
would  not  have  been  finally  binding,  but  would  have  been  open 
to  re-examination,  —  that  such  suppression  would,  in  short,  have 
rendered  the  proceedings  liable  to  impeachment.  An  endeavor 
to  obtain  a  sentence  when  any  such  material  information  was 
withheld  would  be  unfair  towards  the  court,  and  prejudicial  to 
the  due  administration  of  justice.'*  ^  Again :  it  was  shown  in  a 
New  York  case,  that,  while  the  husband  and  wife  were  living 
in  Connecticut,  she  applied  to  the  Connecticut  legislature  for  a 
divorce  from  bed  and  board  for  his  cruelty;  he  appeared  and 
contested  her  petition,  but  the  divorce  bill  was  granted.  Five 
years  later,  he  applied  to  a  court  in  Vermont  where  he  was  resid- 
ing, for  a  divorce  a  vinculo^  on  the  allegation  that  she  had  deserted 

1  20  HoweU  St.  Tr.  478,  479.  »  Ante,  §  753  a. 

V  Meddowcroft  v.  Huguenin,  4  Moore,         *  See  Vol.  I.  §  687,  690-002. 
P.  C.  886 ;    Ferry  v.  Meddowcroft,  10         >  Conway  v.  Beazley,  8  Hag.  Ec  68% 

Beay.  122 ;  ante,  §  753,  and  Allen  v.  Mao-  5  Eng.  Ec.  242,  244,  245. 
lellan,  there  referred  to. 
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Attn,  suppressing  the  fact  of  the  Connecticut  proceeding.  Service 
was  made  on  her  by  publication,  but  she  had  no  actual  notice  of 
his  suit,  and  did  not  appear.  Judgment  was  rendered  dissolving 
the  marriage ;  but  the  New  York  Court  held,  that,  as  he  had 
imposed  upon  the  tribunal,  by  allegations  which  he  knew  to  be 
false,  and  had  concealed  the  real  facts,  the  judgment  was  void.^ 

Not  Suffioient.  —  A  sentence  will  not  be  avoided  simply  because 
the  prevailing  party  agreed  to  pay  the  other's  costs,  some  wit- 
ne&<>es  were  not  examined  and  others  not  cross-examined,  and 
obstacles  were  not  interposed  which  might  have  been.*  "  These 
views,'*  said  a  learned  judge,  in  an  opinion  maintaining  the 
power  to  annul  a  sentence  for  fraud  on  application  of  the  de- 
frauded party,  "  must  not  be  underatood  to  give  any  countenance 
whatever  to  the  idea  that  there  may  be  a  retrial,  merely,  of  a 
divorce  suit  on  the  allegation  of  fraud.  On  the  contrary,  the 
proof  of  fraud  of  a  grave  character  ought  to  be  clear;  and 
the  court  would  be  slow  to  reverse  a  decree  of  divorce,  when  the 
libellant  appeared,  or  had  due  and  actual  notice  to  appear,  unless 
fraud  of  a  serious  character  is  established."  ^ 

§  763.  Fraud  as  to  DomicU.  —  When  parties  resort  to  the  courts 
of  a  foreign  state  or  country,  without  a  change  of  domicil,  for  a 
divorce  to  which  they  would  not  be  entitled  at  home,  it,  we  have 
seen,*  will  be  treated  at  home  as  null.  The  true  principle  is, 
that,  within  the  rules  of  international  and  interstate  law,  the  di- 
vorcing court  was  without  jurisdiction.  Yet  this  sort  of  case  is 
sometimes  discussed  as  pertaining  to  fraud,  —  the  proceeding 
being  deemed  a  fraud  on  the  law  of  the  domicil.*  That  the  di- 
vorce is  invalid,  and  that  it  is  not  the  less  so  though  Xhe  divorcing 
court  finds  as  of  record  the  requisite  jurisdictional  facts,®  are 
propositions  abundantly  settled  alike  in  authority  and  in  reason.^ 

Under  United  States  Constitatlon  and  Laws.  —  How  this  question, 

^  Borden  v.  Fitch,  15  Johns.  121,  146.         «  Adams  v,  Adams,  51  N.  H.  888,  400, 

And  see  Allen  v.  Maclellan,  2  Jones,  Pa.  opinion  bj  BeUows,  C.  J. 
328;  Harrison  v.  Harrison,  19  Ala.  499;         «  Ante,  §  144-154. 
Vischer  v.  Vischer,  12  Barb.  640.    See,         »  Jackson  v.  Jackson,  1  Johns.  424 ;  2 

as  to  fraudulent  divorce  in  another  State  Kent  Cora.   108.     And  see  Vischer   v. 

and  the  method  of  taking  advantage  of  Vischer,  12  Barb.  640 ;  Ljon  v.  Lyon, 

the  fraud,  ante,  §  170  a  and  the  cases  there  2  Gray,  867. 
cited.  ^  Ante,  §  199  d. 

2  Perry  v.  Meddowcroft,  10  Beav.  122 ;         '  See,  for  example,  Kerr  v.  Kerr,  41 

Meddowcroft  ».  Hnguenin,  3  Curt  Ec.  N.  Y.  272;  Hoffman  v,  Hoffman,  46  N. 

403,  7  £ng.  Ec.  488 ;  8.  o.  on  Appeal,  4  Y.  80;  Leith  v,  Leith,  39  N.  H.  20. 
Moore  P.  C.  886. 
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including  the  general  effect  of  divorces  by  the  courts  of  one 
State  in  those  of  the  others,  stands  under  the  oonstitution  and 
statute  of  the  United  States,  and  the  decisions  of  the  courts 
thereon,  we  sa^^  in  another  connection.^ 

§  764.  Fnitberi  in  OenaraL  —  It  is  always  important  to  consider, 
between  what  parties,  and  in  what  manner,  the  question  of  fraud 
arises.  A  comparison  of  the  last  chapter  with  the  present  will 
suggest  the  principal  points  within  this  distinction.  For  exam- 
ple, though  the  party  defrauded  may  by  direct  application  have 
the  obnoxious  sentence  cancelled,  he  cannot  have  it  disregarded 
collaterally  in  a  divorce  suit.^  There  are  various  questions  on 
this  general  subject  not  quite  settled.' 

1  Ante,  §  199  a-199  e ;  Cheever  v.  WU-  *  Greene  v.  Greene,  2  Gray,  961, 4  Am. 
•on,  9  Wal.  108;  Pennoyer  v,  Neff,  96    Law  Beg.  42. 

U.  8.  714,  and  the  other  cases  referred  to  ^  See  an  article  in  which  teTeral  points 
at  the  above  places.  are  discossed,  4  Am.  Law  Beg.  1 ;  Har- 

rison V.  Harrison,  19  Ala.  499. 
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CHAPTER  XLIX. 

DIVOBCB  ADJXTDICATIONS  AS    BABBIKG    FUTXTBB  PBOCEEDmGS. 

§  765.  In  OenetaL  —  The  doctrine,  that  what  is  once  litigated  to 
final  judgment  cannot  be  retried  between  the  same  parties,^  gov- 
erns divorce  and  nullity  suits  equally  as  other  civil  causes^ 
Thus,— 

A^jndicaUon  as  to  Marriage.  —  Fundamental  in  every  divorce 
suit,  we  have  seen,  are  the  questions  of  the  fact  and  legality  of 
the  marriage ;  and  the  sentence  of  divorce,  in  form  and  effect, 
affirms  them.'  The  consequence  of  which  appears  clearly  to  be, 
that,  after  such  a  sentence,  these  questions  can  no  more  be  stirred. 
So  that,  for  example,  one  separated  from  bed  and  board  for  his 
adultery  cannot  be  heard  on  an  application  to  have  the  marriage 
declared  null  for  impotence.' 

^  Lothrop  V.  Soath worth,  6  Mich.  496;  tence;  the  marriage,  therefore,  Wlilch  is 

Bennett  v.  Holmes,  1  Dey.  &  Bat.  486;  tlie  foundation  of  a  decree  of  separation, 

Cleveland  &c.  Bailroad  p.  Erie,  8  Casej,  must  in  that  suit  have  been  established. 

Pa.  880;  Rhoades  v.  Selin,  4  Wash.  C.  C.  Then  in  1888  there  was  a  suit  for  nullity 

715;  Pacrkhurst  p.  Sumner,  28  Vt.  688;  of  marriage  (1  Curt.  Ec.  870)  promoted 

Dayis  v,  Milbum,  4  Iowa,  246 ;  Weather-  by  the  wife  against  the  husband.    The 

ed  p.  Mays,  4  Texas,  887 ;  Society  for  Prop-  busband  defended  that  suit,  and  success- 

agation  of  the  Gospel  v.  Hartland,  2  PKine  fully,  for  the  marriage  was  not  held  to 

C.  C.  536;  Foster  p.  Wells^  4  Texas,  101.  be  void  and  null.    The  wife  then  had  ob- 

*  Ante,  §  262.  tained  a  sentence  of  separation,  but  failed 

*  Guest  p.  Shipley,  2  Hag.  Con.  821,  4  in  her  suit  for  annulling  the  marriage ; 
Eng.  Ec.  548;  VoL  I.  §  116.  So  evidently  and  so  things  remained  tiU  the  present 
the  doctrine  is  in  principle,  and  so  Lord  suit  was  instituted  by  the  husband. 
Stowell  laid  it  down  in  this  case  of  Guest  When  the  present  case  came  before  Sir 
V.  Shipley.  But  it  seems  not  to  have  H.  Jenner  Fust,  he  took  the  objection 
been  always  in  the  minds  of  the  judges,  that  the  jurisdiction  was  not  sulficiently 
though  I  am  not  aware  of  the  contrary  pleaded ;  for  the  libel  did  not  plead  that 
having  ever  been  distinctly  held.  Thus,  the  domioil  of  the  wife  was  in  the  diocese 
in  a  husband's  nullity  suit,  Sir  J.  Dodson  of  Canterbury,-'  &c.  So  the  case  was 
remarked :  "  This  case  is  attended  with  disposed  of  without  any  intimation  that 
very  peculiar  circumstances.  The  mar-  the  former  proceedings  would  be  a  bar. 
riage  took  place  in  1826.  Then  a  suit  Williams  p.  Dormer,  16  Jur.  866,  9  Eng. 
was  promoted  by  the  wife  against  the  L.  &  Eq.  608,  2  Rob.  Ec.  605.  Possibly 
husband  for  a  separation  by  reason  of  lielp  on  this  question  may  be  had  from  the 
adultery,  in  which  she  obtained  a  sen-  principles  stated  Vol.  I.  §  68fM)82.  Some 
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§  766.  Libel  DlsmlBBed.  —  One  of  the  forms  of  final  adjudication, 
within  the  rule  just  stated,  is,  after  a  hearing  upon  the  merits,  to 
dismiss  the  libel.  When  this  is  done  simply,  and  not  by  an  order 
in  the  nature  of  a  nonsuit,  the  complainant  is  precluded  from 
afterward  maintaining  another  suit  for  the  same  offence.  But 
he  may  proceed  for  subsequent  offences,  or  for  offences  which  oc- 
curred during  the  pendency  of  the  first  suit,^  or  for  a  separate  and 
distinct  cause  of  divorce.^  Where,  according  to  one  case,  the  libel 
sets  out  various  acts  of  adultery,  with  persons  named  and  others 
unknown,  and  alleges  repetition  of  the  crime  between  a  certain 
day  and  the  time  of  filing  it ;  the  libellant  must  be  presumed  to 
come  prepared  with  every  proof  proper  to  be  received,  bearing  on 
the  subject  of  the  complaint.  And  after  a  full  hearing,  followed 
by  a  decree  of  divorce  or  dismissal,  the  question  must  be  taken 
as  concluded  between  the  parties  ;  and  a  second  proceeding  can- 
not be  sustained  for  any  acts  charged  to  have  been  done  before 
the  commencement  of  the  first.^  But  we  have  seen,  that,^  ac- 
cording to  the  doctrine  of  some  courts,  the  plaintiff  at  the  hearing 
on  such  a  libel  could  rely  only  on  the  acts  specifically  alleged ; 
the  consequence  of  which,  perhaps,  would  be  to  give  the  judg- 
ment a  less  sweeping  effect  on  a  second  application. 

Litigation  in  Another  State.  —  It  would  seem  that  a  litigation  in 
one  of  our  States  will  bar  the  like  in  another,  the  same  as  though 
both  suits  were  in  one  forum.  Thus,  in  a  Maine  case,  it  was  laid 
down,  that,  where  there  had  been  a  decree  of  divorce  from  bed 
and  board  rendered  in  Massachusetts  for  the  husband's  cruelty, 
it  having  jurisdiction  of  the  cause  and  the  parties,  this,  on  a  libel 
in  Maine  for  divorce  from  the  bond  of  matrimony,  was  conclusive 
between  the  parties  as  to  their  conduct  toward  each  other  to  the 
date  of  the  decree.® 

§  767.  "  "Without  Prejudioe."  —  A  dismissal  **  without  prejudice," 


of  the  facts  in  Gaines  v,  Belf  seem  to 
haye  fttrnished  scope  for  a  discussion  of 
the  doctrine,  but  nothing  of  it  appears  in 
the  report  Gaines  v.  Belf,  12  How.  U.  S. 
472. 

1  Vance  v.  Vance,  17  Maine,  203 ; 
Griffin  v.  Griffin,  8  B.  Monr.  120;  Finney 
17.  Finney,  Law  Bep.  1  P.  &  M.  483; 
Lewis  V.  Lewis,  106  Mass.  309;  Beyan  v* 
Beyan,  4  Swab.  &  T.  265;  Moore  v. 
Moore,  22  Texas,  287 ;  Lockyer  v.  Ferry- 
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man,  2  Ap.  Gas.  519 ;  Bohinson  v.  Bobin- 
son,  2  P.  D.  75. 

>  Lyster  v.  Lyster,  111  Mass.  327 ; 
Vinsant  v,  Vinsant^  49  Iowa,  639.  See, 
and  query,  Bartiett  t?.  Bartiett,  113  Maas^ 
312. 

*  Vance  v.  Vance,  supra. 

«  Ante,  §  604. 

B  Slade  V.  Slade,  58  Mame,  157.  See 
Bradshaw  u.  Heath,  13  Wend.  407;  Blain 
V.  BUm,  45  Vt.  53& 


CHAP.  XLIX.]        PUTCTBB  PROCEEDINGS  BARBED.  §  767 

being  in  the  nature  of  a  nonsuit,  does  not  bar  a  future  proceed- 
ing for  the  same  cause.^  The  court  has  always  a  discretion  to 
make  the  dismissal  in  this  form,  yet  practically  it  should  be  done 
only  for  some  justifying  reason.*  *^  There  must,"  said  on  one 
occasion  a  learned  Alabama  judge,  "  be  a  time  for  litigation  to 
end  ;  and,  when  the  parties  have  had  every  opportunity  to  hunt 
up  their  testimony,  and  prepare  their  cases  on  the  merits,  as  seems 
to  have  been  the  case  here,  we  are  not  inclined  to  indulge  a  spirit 
of  useless  and  vexatious  litigation,  which,  from  all  that  appears 
here,  would  be  the  result  in  this  case."  *    But,  — 

Ordinary  Rnlea  —  In  respect  to  the  foregoing  questions  and  all 
analogous  ones,  the  courts  follow  the  ordinary  rules  in  civil 
causes ;  so  that,  with  a  mere  reference  to  cases  which  the  practi- 
tioner may  find  it  convenient  to  consult,*  this  discussion  will  here 
close. 

1  English  V.  Engliflh,  12  C.  E.  Oreen,  v.  Kallsch,  9  Wis.  529;  Lea  v.  Lea,  99 

579,  586;  Cochran  v.  Couper,  2  Del.  Ch.  Mass.  493;  Bland  v.  Bland,  Law  Rep.  1 

27;  Wanzerv.  Self ,  30  Ohio  State,  878;  P.  &  M.  237;  Sopwith    v,  Sopwith,  2 

Lang  v.  Waring,  25  Ala.  025;   Fisk  v.  Swab.  &T.  160;  Evans  i;.  Evans,  1  Swab. 

Parker,  14  La.  An.  491 ;  Crews  v.  Cleg-  &  T.  173 ;  Brown  v.  Brown,  37  N.  H.  536 ; 

horn,  13  Ind.  438.    See  Brown  v.  Brown,  Gill  v.  Read,  5  B.  L  343;  Fera  v.  Fera, 

37  N.  H.  536 ;  Burlen  v.  Shannon,  3  Gray,  98  Mass.  155 ;  Lewis  v.  Lewis,  106  Mass. 

387.  309;  Thurston  v,  Thurston,  99  Mass.  39; 

^  ComeUus  v.  Cornelius,  31  Ala.  479,  Amory  v.  Amory,  26  Wis.  152 ;  Burlen  v. 

48a  Shannon,  14  Gray,  433 ;  De  Graw  v.  De 

>  Rumbly  v.  Stainton,  24  Ala.  712,  Graw,  7  Misso.  Ap.  121;    Needham  v. 

719,  opinion  by  Logan,  J.  Bremner,  Law  Bep.  1  C.  P.  583 ;  Con- 

*  Burlen  v.  Shannon,  8  Gray,  387 ;  radi  v.  Conr^di,  Law  Bep.  1  P.  &  M.  391. 
Burlen  v.  Shannon,  99  Mass.  200 ;  Ealiscb 
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§  768.  Soopa  aAd  Nature  of  these  Poxms.  —  It  is  proposed  to  give 
in  this  connection  a  collection  of  forms,  a  part  of  which  are  copied 
from  books  or  from  the  files  of  courts,  and  a  part  are  written  for 
Qse  here.  The  origin  of  the  form  will  in  each  instance  be  stated. 
Of  course,  practitioners  will  understand,  that  the  manner  of  enti- 
tling the  cause,  the  designation  of  the  court,  and  things  of  this 
sort,  dijBPer  in  our  States,  and  each  one  will  for  himself  adapt  the 
forms  in  these  respects  to  what  is  customary  in  the  court  in  which 
he  practises. 

§769.  lAhel  for  IfMity  of  Marriage  —  General  Form^  [Origi- 
nal.] 

To  the  Honorable  JuBtioeb  of  the  --^^«*-^  Court,  holden,  <fea 

The  Libel  of  Jacob  Robinson,  of    ■■  -  ■■,  in  the  County  of      ■  ■  ■■■-,  laborer, 

i^ainst 

Maria  Richardson,  falsely  calling  herself  Maria  R.  Robinsou,^  and  pretend- 
ing to  be  the  wife  of  said  Jacob, 

Respbctfullt  befbbsents.  That  on  the  tenth  day  of  Noyember,  in  the 
year  eighteen  hundred  and  fifty-sizi  your  libellant  and  the  said  Maria  were 
in  form  of  law,  but  not  in  effect,  married,'  at ,  alid  that  they  after- 
ward liyed  together  as  husband  and  wife  at  the  said ,  until,  on  the 

fourteenth  day  of  June,  now  last  past,  your  libellant,  discoyering  said  mar- 
riage to  be  null  and  yoid,  ceased  to  cohabit  with  said  Maria.  And  your 
libellant  alleges,  that  the  cause  for  which  said  marriage  is  yoid  is  the  fol- 
lowing :  [here  set  out  the  cause.] 

Wherefore  he  prays,  that,  by  decree  of  this  honorable  court,  the  said 
pretended  marriage  may  be  pronounced  to  be,  and  to  have  been,  at  and 
from  the  time  of  its  celebration,  null  and  yoid,  and  that  such  further  i^lief 
may  be  granted  to  your  libellant  in  the  premises  as  to  right  and  law  may 
pertain.  Jacob  Robinson. 

^  Ante,  S  701  a.  «  Ante,  {  880-882,  662. 
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§  769  a  FORMS. 

§  769  a.  Nullity  of  Marriage^  continued  —  Divorced  and  for" 
bidden  to  remarry.  —  The  following  is  the  form  of  petition  em- 
ployed in  an  English  case  which  has  heen  discussed  in  these 
pages ;  ^  together  with  the  demurrer,  and  joinder  in  demurrer :  — 

The  Petition  of  Geoige  Augustus  Hamilton  Chichester,  of  39  Wigmore 

Street,  in  the  County  of  Middlesex, 

Showeth,  Thati  on  the  ninth  day  of  August,  1859,  your  petitioner  was 
married  in  fact  to  Lucy  Virginia  Elizabeth  Mure,  then  lately  the  wife  of 
William  Mure,  Esq.,  Her  Maje8t3r'8  consul  at  Xew  Orleans,  under  her 
maiden  name  of  Lucy  Virginia  Elizabeth  Oliyer,  and  now  falsely  calling 
herself  Lucy  Virginia  Elizabeth  Chichester,  at  the  British  Consulate  Office 
at  Paris,  in  the  Empire  of  France. 

That  upon  the  said  9th  day  of  August,  1859,  the  said  Lucy  Virginia 
Elizabeth  Mure  was  by  law  incapable  of  entering  into  the  contract  of  mar- 
riage, by  reason  that  she  had  been  lawfully  married  to  the  said  William 
Mure,  Esq.  j  that  the  said  William  Mure,  Esq.,  was  still  living ;  that, 
although  Her  Majesty's  Court  for  Divorce  had,  on  the  petition  of  the  said 
William  Mure,  Esq.,  pronounced  its  decree  dissolving  the  marriage  be- 
tween the  said  William  Mure,  Esq.,  and  the  said  Lucy  Virginia  Mure, 
such  decree  was  made  and  pronounced  upon  the  1st  day  of  July  of  the 
said  year  1859,  and  not  before ;  that  no  appeal  had  been  presented  against 
the  said  decree ;  that  the  statute  20  &  21  Vict.  c.  85,  by  virtue  whereof 
such  decree  was  made,  provides  that  an  appeal  from  any  such  decree  may 
be  presented  to  the  House  of  Lords  within  three  months  after  the  pro- 
nouncing thereof;  and  further  provides  that,  when  the  time  thereby  lim- 
ited for  appealing  against  any  such  decree  dissolving  a  marriage  shall 
have  expired,  but  not  sooner,  it  shall  be  lawful  for  the  respective  parties 
thereto  to  marry  again,  as  if  the  prior  marriage  had  been  dissolved  by 
death,  and  that  consequently  the  time  limited  for  appealing  against  the 
said  decree  dissolving  the  said  marriage,  pronounced  upon  the  said  Ist 
day  of  July,  1859,  had  not  expired  upon  the  said  9th  day  of  August, 
1869. 

That  by  reason  of  the  premises,  the  said  marriage  so  contracted  in  fact 
between  your  petitioner  and  the  said  Lucy  Virginia  Elizabeth  Mure,  was 
in  law  null  and  void  to  all  intents  and  purposes  whatsoever. 

Wherefore  your  petitioner  humbly  prays,  that  your  Lordships  will  be 
pleased  to  decree  that  the  marriage  in  fact  but  illegally  celebrated  between 
your  petitioner  and  the  said  Lucy  Virginia  Elizabeth  Mure,  was  and  is 
null  and  void,  and  that  your  petitioner  is  free  from  all  bond  of  marriage 
with  the  said  Lucy  Virginia  Elizabeth  Mure,  and  that  your  petitioner  may 

1  Chicheeter  v.  Mure,  3  Swab.  &  T.  223.    See  Vol.  I.  §  287  a. 
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FORMS.  §  770 

have  such  further  and  other  relief  in*  the  premises  as  to  jour  Lordships 
may  seem  meet     And  your  petitioner  will  ever  pray,  &c. 

George  A.  H.  Chiohesteb. 

Demurrer.  —  The  following  was  the  demurrer  in  this  case :  — 

The  respondent,  Lucy  Virginia  Elizabeth  Chichester,  by  George  Francis 
Cooke,  her  attorney,  saith,  that  the  petition  is  bad  in  substance  on  the 
grounds,  that,  on  the  1st  of  July,  1859,  the  marriage  between  the  respon- 
dent, Lucy  Virginia  fllizabeth  Chichester  and  William  Mure,  was  dissolved 
by  decree  of  this  Court,  and  from  the  date  of  such  decree  she,  the  respon- 
dent, became  and  was  9k  feme  sole  for  all  purposes,  and  more  particularly 
she  was  capable  of  contracting  marriage.  That  the  statute  20  &  21 
Vict.  c.  85,  does  not  declare  null  and  void  the  marriage  of  one  whose  pre- 
vious marriage  had  been  dissolved  by  decree  of  this  Court,  and  who  has 
entered  into  a  new  contract  of  marriage  before  the  time  limited  in  the  said 
statute  for  appealing  against  the  decree  dissolvings  the  previous  marriage 
has  expired,  or  before  such  appeal,  if  any,  has  been  dismissed,  or  before  it 
has  been  determined  by  a  decree  confirming  such  dissolution. 

Joinder  in  Demurrer.  —  The  joinder  in  demurrer  in  this  case 
was  as  follows :  — 

The  petitioner,  by  John  Vallance,  his  attorney,  says  the  petition  pre- 
sented by  him  is  good  in  substance,  and  therefore  he  humbly  prays  as 
before. 

§  770.  The  Libel  for  Divorce  —  General  Form.^  Cause^  AduU 
tery.     [Original.] 

To  the  Honorable  Justices  of  the Court,  holden,  &c. 

The  Libel  of  Richard  Rhodes,  of ,  in  the  County  of ,  yeo- 
man, against 

Sarah  A.  Rhodes,  wife  of  said  Richard, 

Respectfullt  represents.  That  the  said  Richard  and  the  said  Sarah 
were  lawfully  married  to  each  other,  her  name  being  before  marriage  Sarah 
A:  Franklin,  on  the  fourth  day  of  June,  in  the  year  eighteen  hundred  and 

forty-one,  at y  in  this  State,*  and  that  your  libellant  and  the  said 

Sarah  lived  together  as  husband  and  wife  in  various  places  in  this  State 
after  their  said  marriage  '  until,  on  the  fourteenth  day  of  December  now 
last  past,  your  libellant  left  the  said  Sarah  on  discovering  the  adulteries 
hereinafter  to  be  mentioned.  And  your  libellant  says,  that,  on  the  fifth 
day  of  June,  in  the  year  eighteen  hundred  and  fifty,  the  said  Sarah,  at 

1  And  see  Ante,  §  823-826.  «  Ante,  §  830-332.  >  Ante,  §  343  6,  344. 
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-^  IB  the  County  of  '■    ■  ■    ^  committed  adultery  with  one  William 


Rochester ;  and  on  the  tenth  day  of  May,  in  the  year  eighteen  hundred 
and  fifty-one,  she  committed  adultery  with  some  person  whose  name  is 

unknown  to  your  libellant,  at >  in  the  County  of ;  and  that 

she  has  committed  various  other  adulteries  which  your  libellant  cannot 
here  particularly  speoify.^ 

Wherefore  he  prays,  that  the  bond  of  marriage  between  him  and  the 
said  Sarah  may  be  dissolved,  and  for  such  further  and  other  relief  as  to 
this  honorable  Court  may  seem  just  Richard  Rhodes. 

§  771.  CbUdzwi.  —  Whether  the  matter  of  there  being  children 
of  the  marriage,^  if  there  are  such,  shoold  be  mentioned  in  the 
libel,  and  various  other  questions,  have  already  been  discussed. 

Residence  in  State.  —  In  some  States,  perhaps  in  most,  there 
must  be  an  allegation  of  the  residence  of  the  plaintiff  in  the  State 
during  a  specified  niftnber  of  years  before  the  bringing  of  the  di- 
vorce suit,  —  a  question,  also,  already  discussed.*  In  Massachu- 
setts, no  divorce  can  be  granted  where  the  parties  have  never 
lived  together  in  the  State,  except  aa  follows  ?  "  When,"  accord- 
ing to  Gen.  Stats.,  c.  107,  §  11,  '^  the  libellant  has  resided  in  this 
State  five  consecutive  years  next  preceding  the  time  of  filing  of 
the  libel,  a  divorce  may  be  decreed  for  any  cause  allowed  by  law, 
whether  it  occurred  in  this  Commonwealth  or  elsewhere ;  unless 
it  appears  that  the  libellant  has  removed  into  this  State  for  the 
purpose  of  procuring  a  divorce."  Under  this  statute,  when  the 
allegation  is  not  of  a  marriage  and  living  together  in  Massachu- 
setts, but  in  some  other  State  or  country,  there  must  be  an  aver- 
ment of  residence  by  the  libellant  in  the  State.  The  following 
is  supposed  to  meet  the  demand :  — 

Averment  of  Marriage  abroad  and  Residence  of  the  Plaintiff  in  MoMaehir 

9ette.     [Original.] 

That  on  the  tenth  day  of  November,  in  the  year  eighteen  hundred  and 
thirty-six,  your  libellant,  a  single  woman,  whose  name  was  then  Julift 
Randolph,  was  lawfully  married  to  the  respondent,  at  Hartford,  in  the 
State  of  Connecticnt,  and  that  afterward,  on  the  fourth  day  of  June,  in 

the  year ,  she  removed  into  Massachusetts,  and  fVom  that  day  to 

the  day  of  the  filing  of  this  libel,  being  more  than  five  consecutive  years 
next  preceding  said  filing;  she  has  resided  and  continues  to  reside  in  this 
SUte. 

>  Ante,  S  60»-(ni.  «  Ante,  {  689, 640.  *  Ante,  {  S48  ^  844. 
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70BMS.  §  77a 

§  772v  Libel  for  Divorce  for  AduUery,  The  following  two 
forms  are  from  Oliver's  Precedents,  and  they  have  been  often 
followed  in  Massachusetts :  — 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court  next  to  be 
holden  at,  &c.,  within  and  for  the  County  o^  &c.,  on,  d^c. 

A.  B.  o^  <&c.y  wife  of  C.  B.  of,  <&c.,  respectfully  libels  and  gives  this  hon- 
orable court  to  be  informed ;  that  she  was  lawfully  married  to  the  said  C. 
B.,  at,  <fec.,  on.,  4Sks.,^  and  has  had  by  him  four  children  who  are  now  living, 
viz.  K.  B.,  L.  B.,  M.  B.,  and  N.  B.;  that  your  libellant  since  their  inter- 
marriage has  always  behaved  herself  as  a  foithful,  chaste,  and  affectionate 
wife  towards  the  said  C.  D.  ;  but  that  the  said  C.  D.,  wholly  regardless  of 
his  marriage  covenant  and  duty,  on  divers  days  and  times  since  the  said 
intermarriage,  viz.  on,  d^c,  at,  dsc.,  has.  committed  the  crime  of  adultery 
with  divers  lewd  women,  viz.  with  one  M.  R.,  one  N.  B.,  and  one  R.  P., 
aU  of,  i&a,  and  with  divers  other  lewd  women  whose  names  are  to  your 
libellant  unknown ;  *  that  the  said  C.  D.  and  the  said  A.  B.  in  her  right 
hold  in  fee-simple,  real  estate  of  the  value  of  % — ^  within  this  Common- 
wealth ;  that  by  reason  of  the  said  marriage,  the  said  C.  D.  has  received 
persoual  estate  to  the  value  of  % — ;  that  the  said  C.  D.  is  seised  in  fee  in 
his  own  right  of  a  valuable  real  estate,  situate  within  this  Commonwealth, 
and  owns  and  has  a  large  and  valuable  personal  estate,  to  wit,  of  the  value 
of  $ — ,  besides  the  personal  estate  which  he  received  by  reason  of  said 
marriage ;  wherefore  the  said  libellant  prays  right  and  justice,  and  that 
she  may  be  divorced  from  the  bonds  of  matrimony,  between  her  and  her 
said  husband ;  that  all  the  personal  estate,  which  he  received  by  reason 
of  said  marriage,  as  aforesaid,  or  a  sum  of  money  equal  in  value  to  the 
whole  of  the  same  personal  estate,  may  be  assigned  to  her  for  her  own  use, 
and  that  the  custody  and  education  of  two  of  the  said  children,  viz,  M.  B. 
and  N.  B.,  on  account  of  their  tender  years,  may  be  committed  and  en- 
trusted to  her ;  and  as  in  duty  bound  will  ever  pray,  (fee. 

§  778.  Another;  more  brief. 

A.  B.,  wife  of  C.  D.  of,  ifec,  libels  and  gives  this  honorable  court  to  be 
hiformed,  that  on,  &c.,  at,  &c.,  she  was  lawfully  married  to  the  said  C.  D., 
and  hath  always  behaved  towards  him  as  a  chaste  and  faithful  wife  ;  yet 
the  said  C.  D.,  neglecting  his  marriage  vows  and  duty  since  the  said  mar- 
riage, on,  <bc.,  at,  d^a,  committed  the  crime  of  adultery  with  a  certain 
lewd  woman,  to  your  libellant  unknown.  That  the  said  C.  D.  has  a  per- 
sonal estate  of  the  value  of  % — ^  which  he  received  by  reason  of  the  said 

1  But  see  as  to  the  aUegation  of  mar-  <  But  see  as  to  the  aUegation  of  the 
riage,  ante,  §  380-332.  adultery,  ante,  }  002-611. 
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marriage,  as  well  as  other  personal  estate  of  the  value  of  $ —  ;  wherefore 
your  libellant  prays  that  the  bonds  of  matrimony  may  be  dissolved  be- 
tween herself  and  the  said  C.  D. ;  that  the  value  of  said  personal  estate, 
which  the  said  C.  D.  received  on  account  of  the  said  marriage,  may  be  re- 
stored to  her ;  and  that  such  further  provision  should  be  made  for  her 
out  of  the  estate  of  the  said  C.  D.  as  this  honorable  court  may  consider 
just,  <feo. 

§  774.  Bills  for  Divorce  — Connecticut  Forms.  —  The  following 
three  forms  of  bills  for  divorce  are  such  as  are  used  in  Connecti- 
cut, extracted  from  the  second  edition  of  Swift's  Digest:  — 

Bill  for  a  Divorce  for  Wilful  Absence, 
To  the  Hon.  dec. 

The  petition  of  A.  B.,  of ^  humbly  showeth,  that,  on  the 

day  of ,  she,  by  the  name  of  A.  S.,  was  lawfully  married  to  L.  B.,  of 

said ,  and  that  she  continued  to  live  with  the  said  L.  B.,  in  the 

faithful  discharge  of  all  the  duties  incumbent  on  her  as  the  wife  of  the 

said  L.  B.,  until  the day  of ,  when  the  said  L.  B.  deserted  the 

petitioner,  and  has  ever  since,  for  more  than  three  years,  wholly  neglected 
and  refused  to  live  with  or  provide  for  the  petitioner  as  his  wife,  and  has 
wholly  neglected  to  discharge  any  of  the  duties  incumbent  on  him  as  her 
husband.  She  therefore  prays,  that  this  honorable  Court  will  order  and 
decree  that  the  petitioner  be  divorced  from  the  said  L.  B.,  and  declared  to 
be  sole,  single,  and  unmarried. 

Dated .  A.  R 

§  775.   Bill  for  a  Divorce  for  Adultery, 

That  the  petitioner,  on  the day  of ,  was  lawfully  married  to 

C.  B.,  his  present  wife,  by  the  name  of  S.  B.,  and  that  he  continued  to  re- 
side with  the  said  C.  B.  until  the day  of in  the  faithful  dis- 
charge of  all  the  duties  incumbent  upon  him  as  her  husband ;  but  that, 

on  or  about  the  said day  of ,  and  on  divers  other  days  and 

times  since  said  marriage,  the  said  0.  B.  committed  adultery  with  G.  H. 

of J  and  on  various  other  days  and  times  with  other  men  whose 

names  are  to  the  petitioner  unknown,  which  acts  of  the  said  C.  B.  were, 
until  recently,  to  the  petitioner  unknown;  wherefore  he  prays  this 
Court,  &c. 

§  776.  Bill  for  Divorce  for  Drunkenness  and  Intolerable  Oru- 
elty^  with  a  Prayer  for  Alimony  and  the  Custody  of  Children. 

That  the  petitioner  was,  on  the day  of         ,  by  the  name  of  A.  S., 

lawfully  married  to  L.  B.,  of ^  and  that  she  continued  to  live  with 

the  said  L.  B.,  in  the  faithful  discharge  of  all  the  duties  of  the  marriage 
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relation,  untfl  on  or  about  the day  of ,  when  the  said  L.  B.  be- 
came, and  has  ever  since  continued  to  be,  grossly  and  habitually  intem- 
perate, and  during  all  that  time  has  been  guilty  of  intolerable  cruelty  to 
the  petitioner,  and  has  repeatedly  beat  and  bruised  her,  and  has  neglected 
to  provide  for  her  necessary  food  and  clothing ;  she  further  says,  that  the 
said  L.  B.  is  the  owner  in  fee  simple  of  a  lot  of  land,  with  a  dwelling 

house   and  other  buildings  standing  thereon,  situated  in  said , 

bounded,  &c.,  of  the  value  of dollars,  and  that  he  has  personal  prop- 
erty of  the  value  of ;  she  further  says,  that  she  is  the  mother,  by  the 

'respondent,  of  two  children,  of  the  respective  ages  of  two  and  four  years, 

to  wit, ,  who,  by  reason  of  their  tender  ages,  need  her  care  and 

attention ;  and  that  the  respondent,  in  consequence  of  his  intemperance, 
is  wholly  unfit  to  have  the  care  and  custody  of  said  children ;  she  there- 
fore prays  this  honorable  court  to  order  and  decree,  that  she  be  divorced 
from  the  said  L.  B.,  and  declared  to  be  sole,  single,  and  unmarried ;  that 
one  third  part  of  said  real  and  personal  estate  be  assigned  to  her  as  her 
just  alimony ;  and  that  she  be  entitled  to  the  care  and  custody  of  said 
children  until  they  arrive  at  ftill  age,  or  until  the  flirther  order  of  this 
court. 

§  777.  Oopy  of  a  Record^  containing  Libels  Sentence^  ^c,  in  an 
Adultery  Divorce  Case  in  Massachusetts.  [This  is  from  a  copy 
made  by  the  clerk,  bat  the  Dames  are  suppressed.] 

Commonwealth  of  Massachusbtts. 
ss: 

At  the  Supreme  Judicial  Court  of  the  Commonwealth  of  Massachusetts, 

begun  and  holden  at ,  within  and  for  the  County  of ,  on 

the  second  Tuesday  of ,  being  the day  of  said  month. 

Anno  Domini, . 

S.  R.,  of ,  in  the  County  of ,  wife  of  D.  R.,  of ,  in 

said  County,  yeoman,  libels  and  gives  this  Court  to  be  informed,  that  her 
maiden  name  was  S.  W.,  and  that  by  said  name  she  was  married  to  said 

D.  at ,  in  said  County,  on  the  fourth  day  of ,  in  the  year 

eighteen  hundred  and ;  that  she  lived  and  cohabited  with  her 

said  husband  at  various  places  in  this  Commonwealth,  until,  being  in- 
formed of  his  adultery  hereinafter  set  forth,  and  in  consequence  thereof, 
she  abandoned  him ;  that  the  said  D.,  at  divers  and  many  times  and 
places  since  the  said  marriage,  has  committed  adultery  with  divers  and 
many  lewd  women,  the  names  of  some  of  whom  are  known  to  your  libel- 
lant,  and  others  are  unkuown ;  that  among  these  instances  of  adultery, 
some  seven  or  eight  years  ago,  said  libellant  alleges  on  the  first  day  of 
July,  in  the  year  eighteen  hundred  and  forty-four,  and  at  various  times 
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before  and  sinoe  said  day,  at  ■  ■ ,  in  the  County-  of  .  ■ ,  "be  com* 
mitted  adultery  with  one  A.  B.  That  on  a  date  unknown  to  said  libeUant^ 
and  on  divers  days,  during  the  last  six  years^  at  said  "^  he  committed 

adultery  with  one  C.  D.     That  on  the  fourth  day  of  July  last  past,  at 

said ,  he  committed  adultery  in  a  house  of  ill-fame^  kept  by  a  Mis. 

P.,  with  a  lewd  woman,  whose  name  is  unknown  to  said  hbellant  And 
that  during  all  the  time  of  their  oohabitation  he  treated  said  libellant 
with  great  unkindness  and  cruelty.  Wherefore  said  libellant  prays,  that 
said  D.  may  be  duly  cited  to  answw  to  this  libel,  that  he  may  be  required 
to  pay  into  Court  for  her  use  such  sum  aa  the  Court  may  judge  reasonable . 
to  enable  her  to  prosecute  the  same^  that  the  bonds  of  matrimony  be- 
tween her  and  her  husband  may  be  dissolved,  that  she  may  be  invested 
with  title  to  such  property  as  is  in  her  possession,  that  reasonable  alimony 
may  be  decreed  to  her,  that  she  may  be  permitted  to  resume  her  aforesaid 
maiden  name  of  S.  W.,  and  for  such  other  and  Airther  decree  as  to  this 
Court  may  seem  just.  This  libel  was  filed  in  the  office  of  the  Clerk  of 
the  Supreme  Judicial  Court  on  the  thirtieth  day  of  March  last,  and  a 
summons  was  thereupon  issued,  directed  to  the  Sheriff  of  said  County  o{ 

,  or  his  Deputy,  commanding  him  to  summon  the  said  D.  K, 

to  appear  in  this  present  term  to  answer  to  the  libel  aforesaid.  And 
now  the  libellant  appears  and  enters  her  said  libel,  and  the  said  D.  K, 
having  been  duly  summoned,  also  appears.  And  the  evidence  in  sup- 
port of  the  libel  produced,  being  seen  and  understood  by  the  court,  the 
material  facts  alleged  to  sustain  the  charge  set  forth  in  said  libel  are 
satisfactorily  proved.  It  is  therefore  decreed  by  the  court  here,  that  the 
bonds  of  matrimony  heretofore  entered  into  between  the  said  S.  R  and 
the  said  D.  R.  for  the  causes  set  forth  in  said  libel,  be,  and  hereby  are, 
dissolved,  of  which  all  persons  interested  and  concerned  are  to  take  no- 
tice, and  govern  themselves  accordingly.  And  it  is  further  decreed  by 
the  court  here,  that  the  said  S.  R.  have  and  hold  all  the  personal  property 
in  her  possession.  And  also,  that  she  may  resume  her  maiden  name  of 
S.  W. 

§  778.  Decree  for  Nullity  of  Marriage.  [For  this  form  the 
author  is  indebted  to  the  Hon.  Richard  Fletcher,  by  whom,  while 
a  judge  of  the  Supreme  Judicial  Court  of  Massachusetts,  and  for 
use  in  a  cause  then  pending  before  him,  it  was  drawn.] 


SuPREUB  Judicial  Court,  April  Term,  1851. 

W.  H.  M.  V.  M.  B.  P.,  otherwise  called  M.  B.  M. 

And  now  the  said  parties  appearing,  the  said  W.  H.  M.  by  R  F.  T.  and 
S.,  Esqs.,  his  attorneys  and  counsel,  and  the  said  M.  R  P.,  otherwise 
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called  M.  B.  M.  bj  J.  0.  W.,  hei^  guardiaa  od  litem  appointed  by  the 
court ;  and  the  court  here,  having  Aillj  heard  the  eaid  parties,  and  having 
fblly  heard  and  considered  their  several  pleas,  proofs,  and  allegations, 
doth  pronounce,  decree,  and  declare,  that,  on  the  twenty-second  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
seven,  a  pretended  marriage  was  had  and  solemnized  between  the  said 
W.  H.  M.  and  the  said  M.  R  P.,  ^otherwise  called  M«  6.  M.,  but  that  at 
the  time  of  the  solemnieation  of  the  said  pretended  marriage,  she,  the 
said  M.  B.  P.,  otherwise  called  M.  R  M.,  was  an  insane  person  and  incapa- 
ble of  making  such  a  contracts 

Therefore,  upon  the  reason  above  mentioned,  the  said  court  here  doth 
hereby  pronounce,  decree,  and  declare,  that  the  said  pretended  marriage 
so  had  and  solemnized  between  the  said  W.  H.  M.  and  the  said  M.  B.  P., 
otherwise  called  M.  B.  M.,  was  and  is,  wholly  and  absolutely,  null  and  void, 
to  all  intents  and  purposes  whatsoever.  And  the  said  court  here  doth 
hereby  further  pronounce,  decree,  and  declare  that  the  said  W.  H.  M. 
was  and  is  free  from  all  bond  of  marriage  with  i^e  said  M.  B.  P.,  other- 
Wise  called  M.  &  M. 

[For  another  form,  employed  in  a  case  of  fraud  and  duress,  see 
Vol.  L  §  218,] 

§  779.   Decree  affirmmg  the  decree  qf  the  Court  behwj  divorcing 
Partie%from  the  B(md  of  Matrimony,     [From  Hackney  v.  Hack- 
ney, 9  Humph*  Tenn.  450.] 
• 

This  cause  was  heard  on  the  25th  of  January,  1849,  before  the  judges 
of  the  Supreme  Court,  upon  the  record  and  proceedings  had  in  the  same 
in  the  Chancery  Court  at  Columbia,  and  upon  argument  of*counsel  on  both 
sides,  and  this  court  being  of  opinion  that  there  is  no  error  in  the  decree 
below,  <»ders  the  same  to  be  in  aU  things  affirmed.  And  the  court  being 
satis6ed  that  the  defendant  has  been  guilty  of  acts  of  inhuman  cruelty 
and  neglect  towards  complainant,  which  makes  it  unsafe  and  improper  for 
her  longer  to  cohabit  with  him,  or  to  be  under  his  dominion  and  control, 
it  is  therefore  ordered,  ac^judged,  and  decreed,  that  the  bonds  of  matri- 
mony existing  between  them  be  dissolved,  annulled,  and  for  naught  held, 
and  that  complainant  be  restored  to  all  the  rights  of  2k  feme  sole.  And  it 
fiuther  appearing,  that  at  the  time  of  the  marriage  the  complainant  was 
the  owner  of  a  valuable  real  and  personal  property,  which  passed  into  de- 
fendant's possession  upon  the  marriage ;  and  the  court  being  of  opinion 
that  her  said  real  estate,  and  so  much  of  her  personal,  and  its  increase,  as 
remains  in  specie,  ought  to  be  restored  to  her  as  a  suitable  and  reasonable 
provision  for  her ;  it  is  therefore  ordered,  adjudged,  and  decreed,  that  all 
the  right,  title,  and  interest  of  defendant  in  and  to  any  and  all  of  said  real 
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and  personal  property,  be  divested  out  of  defendant,  and  vested  in  Bar- 
clay Martin  and  David  D.  McFall,  to  be  by  them  or  the  survivor  of  them 
held  for  the  sole  and '  separate  use  of  complainant,  with  full  power  by  her 
to  dispose  of  the  same  as  she  may  think  proper,  and  that  the  sheriff  of 
Maury  be  directed  forthwith  to  put  her  in  possession  of  all  of  said  prop- 
erty ascertained  to  remain  in  specie  by  the  decree  pronounced  in  this 
cause  by  the  Chancellor  at  Columbia ;  and  also  to  put  her  in  possession  of 
the  real  estate.  It  is  further  ordered,  that  defendant  pay  the  costs  of  the 
Chancery  Court  and  of  this  court,  and  that  execution  issue  for  the  same 
against  him  and  his  securities  in  the  appeal. 

§  780.  Decree  of  Divorce  from  Bed  and  Board,  [From  Barrere 
V,  Barrere,  4  Johns.  Ch.  187.] 

It  appearing  from  the  pleadings  and  proofs,  that  the  defendant  has  been 
guilty  of  cruel  and  inhuman  treatment  of  the  plaintiff,  by  repeated  acts  of 
personal  violence,  so  as  to  render  it  unsafe  and  improper,  under  existing 
circumstances,  for  her  to  cohabit  with  him,  or  to  be  under  his  dominion 
and  control,  it  is  thereupon  ordered,  <&c.,  that  the  plaintiff  and  defendant 
be  separated  from  bed  and  board  forever ;  provided,  however,  that  the 
parties  may,  at  any  time  hereafter,  by  their  joint  and  mutually  free  vol- 
untary act,  apply  to  the  court  for  leave  to  be  discharged  from  this  decre- 
tal order.  And  it  is  hereby  declared  to  be  the  duty  of  each  of  them  to 
live  chastely  during  their  separation,  and  that  it  will  be  criminal,  and  an 
act  void  in  law,  for  either  of  them  during  the  life  of  the  other  to  contract 
matrimony  with  any  other  person.  And  it  is  further  ordered,  (&e.,  that 
the  plaintiff,  according  to  the  prayer  of  her  bill,  be  entitled  to  and  chained 
with,  the  custody,  care,  and  education  of  the  infant  son  of  the  parties  in 
the  pleadings  mentioned  ;  provided  always,  that  this  order  for  the  custody, 
care,  and  education  of  the  said  infant,  may,  at  any  time  hereafter,  be  mod- 
ified, varied,  or  annulled  upon  sufficient  cause  shown.  And  it  is  further  or- 
deredy  <fec.,  that  the  defendant  pay  to  the  plaintiff  200  dollars  a  year,  to  be 
computed  from  the  date  of  this  decree,  in  half-yearly  payments,  to  be  applied 
towards  the  support  and  maintenance  of  the  plaintiff  and  her  son,  and 
that  this  allowance  is  to  continue  until  further  order,  and  be  subject  to 
variation,  as  future  circumstances  may  require.  And  it  is  further  ordered, 
that  the  defendant  pay  to  the  plaintiff  the  costs  of  this  suit,  to  be  taxed, 
and  that  she  have  execution  therefor,  according  to  the  course  and  practice 
of  the  court. 

§  781.  Decree  for  Permanent  Alimony  and  for  the  Custody  and 
Sxitpport  of  the  Children,  From  Richmond  v.  Richmond,  1  Green, 
Ch.  (N.  J.)  90.  Says  the  report :  ''  On  the  13th  of  October, 
1837,  the  court  divorced  the  parties,  a  vinculo  matrimonii,  for  the 
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cause  of  adultery  in  the  defendant,  and  placed  the  children  under 
the  care  and  management  of  the  complainant.  By  that  decree, 
a  reference  was  made  to  a  master  to  inquire  into  the  circumstan- 
ces and  condition  of  the  said  parties,  and  the  circumstances  and 
condition  of  the  said  children,  and  into  all  the  matters  touching 
the  amount  to  be  allowed  the  complainant  for  alimony,  and  for 
the  support,  clothing,  and  education  of  the  children."  Upon  the 
coming  in  of  the  master's  report  there  was  a  hearing  before  the 
court,  which  resulted  in  the  following  decree :  — 

It  is  ordered,  adjudged,  and  decreed,  that  the  defendant,  Walter  M. 
Richmond,  pay  to  the  complainant,  Jane  Bichmond,  or  to  her  order, 
during  her  natural  life,  or  until  the  future  order  of  this  court  to  the  con- 
trary, the  annual  sum  of  two  hundred  and  fifty  dollars,  payable  half- 
yearly  ;  that  is  to  say,  the  sum  of  one  hundred  and  twenty-five  dollars  on 
the  thirtieth  day  of  October,  and  one  htmdred  and  twenty-five  dollars  on 
the  thirtieth  day  of  April,  in  each  and  every  year,  commencing  with  the 
day  of  the  date  hereof;  the  same  being  considered  and  deemed  a  suitable 
allowance,  having  regard  to  the  circumstances  of  the  parties  respectively, 
for  her  support  and  maintenance,  and  that  the  defendant,  Walter  M. 
Kicbmond,  do  within  thirty  days  after  service  upon  him  or  his  solicitor,  of 
a  copy  of  this  decree,  give  such  reasonable  security  for  the  payment  of 
said  annual  sum  of  two  hundred  and  fifty  dollars,  as  shall  be  approved  of 
by  George  P.  Molleson,  esquire,  one  of  the  masters  of  this  court,  for  the 
punctual  payment  of  said  sum,  at  the  times  above  specified ;  and  upon 
his  neglect  or  refusal  to  give  such  reasonable  security  as  shall  be  required 
by  said  master,  within  the  time  so  specified,  or  upon  his  default,  and  that 
of  his  surety,  in  case  such  surety  shall  be  given,  to  pay  such  annual  sum  at 
the  times  when  by  this  decree  the  same  may  fall  due,  as  above  mentioned, 
that  the  complainant  be  at  liberty  to  apply  to  this  court  to  award  and 
issue  process  for  the  immediate  sequestration  of  the  defendant's  personal 
estate,  and  the  rents  and  profits  of  his  real  estate,  and  to  appoint  a  re- 
ceiver thereof,  according  to  the  statute  in  such  case  made  and  provided, 
or  such  other  process  as  this  court  may,  under  the  circumstances,  deem 
equitable  and  just,  and  may  be  consistent  with  the  power  and  authority 
of  the  court 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  former  order 
of  this  court,  touching  a  monthly  allowance  to  the  said  complainant  for 
her  own  support  and  that  of  her  children,  be  deemed  to  have  ceased  as 
to  any  further  allowance  from  and  after  the  date  of  this  decree. 

And  it  is  further  ordered,  adjudged,  and  decreed,  by  the  said  chancellor, 
pursuant  to  the  power  and  authority  vested  in  this  court,  and  to  the  stat- 
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Ht6  in  such  case  made  and  provided,  that  the  said  defendant^  Walter  M. 
Richmond,  pay  to  the  said  complainant,  Jane  Richinond,  or  her  order,  un- 
til the  fiiture  order  of  this  court  to  the  oontraiyy  the  further  annual 
sum  of  three  hundred  and  ninety  dollars,  payable  half-yearly,  that  is  to  say, 
the  sum  of  one  hundred  and  ninety-five  dollars  on  the  thirtieth  day  of 
October,  and  the  sum  of  one  hundred  and  ninety-five  dollars  on  the  thir- 
tieth day  of  April,  in  each  and  every  year,  commencing  with  the  day 
of  the  date  hereof,  the  same  being  deemed  a  fit  and  just  allowance  for  the 
care  and  maintenance,  education  and  clothing,  of  her  said  children, 
having  like  regard  to  the  circumstances  and  condition  of  the  said  de- 
fendant, and  the  age  and  condition  of  the  said  children,  and  for  the  sup- 
port, education,  clothing,  and  maintenance  of  said  children.  And  that 
the  said  defendant  g^ve  such  further  reasonable  security  as  shall  in  like 
manner  be  approved  of  by  the  said  George  P.  MoUeson,  esquire,  master 
as  aforesaid,  for  the  punctual  payment  of  the  said  last-mentioned  annual 
sum  of  three  hundred  and  ninety  dollars  at  the  times  above  specified, 
which  security  shall  be  given  within  thirty  days  after  the  service  of  a  copy 
of  this  decree  on  said  defendant  or  his  solicitor.  And  on  his  noglect  or 
refusal  to  give  such  reasonable  security  as  shall  be  required  of  him  by  the 
said  master,  within  the  time  so  limited,  or  upon  default  of  said  defendant 
and  his  surety  to  pay  the  said  last-mentioned  annual  sum,  at  the  times 
and  in  the  manner  last  above  mentioned,  that  the  said  complainant  be  at 
liberty  in  like  manner  to  apply  to  this  court  to  award  and  issue  process 
for  the  immediate  sequestration  of  the  property  and  estate  of  said  defend- 
ant, to  enforce  such  payment,  or  for  such  other  process  as  may  by  said 
court  be  deemed  proper,  and  shall  be  consistent  with  the  power  and  au- 
thority of  this  court. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  this  decree  shall, 
from  the  date  thereof,  be  a  lien  upon  the  personal  and  real  estate  of  said 
defendant  in  the  State  of  New  Jersey,  and  that  a  copy  thereof  be  forth- 
with served  upon  said  defendant  or  his  solicitor ;  and  that  either  party  be 
at  liberty  to  apply,  upon  a  future  change  of  circumstances  in  the  parties, 
or  either  of  them,  for  such  variation  or  modification  of  this  order  and  de- 
cree, touching  the  said  allowance  for  alimony  and  maintenance,  and  for 
the  support,  education,  care,  and  clothing  of  said  children,  as  such  future 
circumstances  may  dictate  to  be  just  and  equitable. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  defend- 
ant pay  to  the  said  complainant  all  her  costs  which  have  accrued  in  the 
prosecution  of  this  suit,  to  be  taxed  by  the  clerk  of  this  court,  and  that 
the  said  complainant  have  execution  therefor,  according  to  the  course  and 
practice  of  this  court;  and  also,  that  the  said  complainant  be  at  liberty  to 
apply  to  this  court  for  any  further  order  and  direction  that  may  be  neces- 
sary and  proper,  to  carry  into  full  effect  this  decree. 
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§  782.  English  Forms.  The  following,  among  the  forms 
adopted  by  the  English  Divorce  Court,  will  be  suggestive  ;  and, 
with  such  alterations  as  the  practitioner  will  know  how  to  make, 
they  may  be  used  with  us.  At  the  time  of  the  publication  of  the 
present  edition  of  this  work,  the  style  of  the  court  has  been 
changed,  but  that  is  not  material  with  us :  — 

I.   Petition  for  Divorce, 

To  the  Judge  Ordinary  of  Her  Majesty's  Court  for  Divorce  and  Matrimo- 
nial Causes. 

The  day  of  ,  18    . 

The  Petition  of  A.  B.,  of  ,  showeth :  — 

1.  That  your  Petitioner  was  on  the  day  of  ,  18  ,  lawfully 
married  to  C.  B.,  then  C.  Z.,  widow,  at 

2.  That  after  his  said  marriage  your  Petitioner  lived  and  cohabited  with 
his  said  wife  at  and  at  ,  and  that  your  Petitioner  and  his  said 
wife  have  had  issue  of  their  said  marriage  three  children,  to  wit, 

[^ffere  state  the  names  and  ages  of  the  children  of  the  marriage.'] 

3.  That  on  the  day  of  >  18  ,  and  other  days  between  that 
day  and  ,  the  said  C.  B.  at  in  the  county  of  ,  com- 
mitted adultery  with  R.  S. 

4.  That  in  and  during  the  months  of  January,  February,  and  March, 
186  ,  the  said  C.  B.  frequently  visited  the  said  R.  S.  at  ,  and  on 
divers  of  such  occasions  committed  adultery  with  the  said  R.  S. 

Your  Petitioner  therefore  humbly  prays,  that  your  Lordship  will 
be  pleased  to  decree  : 

\^Here  set  out  the  relief  sought  J\ 
And  that  your  Petitioner  may  have  such  further  and  other  re- 
lief in  the  premises  as  to  your  Lordship  may  seem  meet. 

§  783.   II.   Form  of  Answer. 

* 
In  Her  Majesty's  Court  for  Divorce  and  Matrimonial  Causes. 

The  day  of  ,  18    . 

A.  B.  V.  C.  R 

The  Respondent,  C.  B.,  by  P.  A.,  her  proctor'  [solicitor,  or  attorney,  or  in 
person],  saith :  — 

1.  That  she  denies  that  she  committed  adultery  with  R  S.,  as  set  forth 
in  the  said  petition. 

2.  Respondent  further  saith,  that  on  the  day  of  » 18     ,  and 
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on  other  days  between  that  day  and  ,  the  said  A.  B.,  at  in  the 

county  of  ,  committed  adaltery  with  X.  Y. 

[In  like  manner  Respondent  is  to  state  connivance^  condonation^  or  other 
matters  rdied  on  as  a  ground  for  dismissing  the  FetiHon-l 
Wherefore    this  Respondent  humbly  prays,  that  your  Lordship 
will  be  pleased  to  reject  the  prayer  of  the  said  petition,  and 
decree,  &o. 

§784.  ni.  Farm  of  Record. 

In  Her  Majesty's  Court  for  Divorce  and  Matrimonial  Causes. 

The  day  of  ,  18    . 

A.  B.  V.  C.  B. 

A.  B.  did  in  his  petition  presented  in  this  cause,  allege  that  C.  K  did, 
to  wit,  on  the  day  of  »  IB    ,  commit  adultery  with  R.  S. 

[Here  insert  the  allegations  of  the  FetitionJ] 

C.  B.  did,  in  answer  thereto,  deny  [insert  the  denial  and  any  other  neces- 
sary matters  contained  in  the  cmsufer].  Whereupon  the  said  A.  R  denied 
that  [here  insert  the  ettbstance  of  the  Eeplieationj  if  any^  and  so  on  for  the 
further  statementSy  if  any\ 

Therefore  let  a  jury  come,  &o. 

§  785.  rV.   Petition  for  Alimony.  —  This  is  giyen  ante,  §  490. 

§  786.   V.  Petition  for  Reversal  of  Decree. 

To  the  Judge  Ordinary  of  Her  Majesty's  Coiurt  for  Divorce  and  Matrimo- 
nial Causes. 

The  day  of  ,  18    . 

The  Petition  of  A.  R,  of  , 

Showeth,  — 

1.  That  your  Petitioner  was,  on  the  day  of  9  18  ,  lawfully 
married  to  C.  R,  then  C.  D.,  spinster  [or  widow],  at  the  parish  church 
of,  dsa 

[Here  state  where  the  marriage  took  place,'] 

2.  That  on  the  day  of  ,  your  Lordship,  by  your  final  de- 
cree, pronounced  in  a  cause  then  depending  in  this  Court,  entitled  C.  R 
against  A.  R,  decreed  as  follows ;  to  wit : 

[Here  set  out  the  Decree,'] 

3.  That  the  aforesaid  decree  was  obtained  in  the  absence  of  your  Peti- 
tioner, who  was  then  residing  at 

{^State  facts  tending  to  show,  that  the  Petitioner  did  not  bww  of  the 
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proceedings  ;  and  further y  that^  had  he  known  of  them^  he  might  have 
offered  a  eufficipU  defence.^ 

or^ 

That  there  was  reasonable  ground  for  your  Petitioner  leaving  his  said 
wife,  for  that  his  said  wife 

[^Here  state  any  legal  grounds  Justtfging  the  Petitioner's  separation 
from  his  mfe,^ 

Your  Petitioner  therefore  humbly  prays,  that  your  Lordship 
will  be  pleased  to  reverse  the  said  decree. 

*  §  787.  References  to  other  Forme,  —  The  reader  may,  for  forms, 
refer  also  to  the  following  cases :  — 

Bm,  Demurrer,  Answer,  &o.  —  McDermott's  Appeal,  8  Watts  &  S. 

261. 

Sentence  of  Nullity  by  reason  of  a  Former  subsisting  Marriage.  — 

Fielding's  Case,  14  Howell  St.  Tr.  1827,  1369. 

Decree  of  Divorce  from  the  Bond  of  Matrimony  for  Adultery  and 

Cruelty.  —  McCauUey  v.  McCauUey,  1  Barring.  Del.  137. 

Decree  of  Divorce  from  Bed  and  Board  for  Cruelty.  —  Tayman  v. 

Tayman,  2  Md.  Oh.  393. 

Decree  for  Alimony.  —  Hewitt  t;.  Hewitt,  1  Bland,  101. 
Demurrer.  —  See  ante,  §  769  a. 

§  788.  Answers.  —  The  English  form  of  the  answer,  ante, 
§  788,  can  be  easily  adapted  to  American  use.  Our  books  do 
not  contain  any  desirable  form  of  it,  and  the  author  does  not 
deem  it  necessary  to  draw  one.  In  Jeans  v,  Jeans,  2  Hairing. 
Del.  38,  is  the  following  plea  to  a  petition  for  divorce :  — 

And  the  said  Abel  Jeans,  by,  ico,,  comes  and  defends,  (fee,  and  says 
actio  nouy  d^c.,  because  he  says,  that  the  said  Priscilla  Jeans,  after  the  said 
supposed  transgressions  in  the  said  petition  alleged,  she  the  said  Priscilla 
has  admitted  the  said  Abel  Jeans,  the  respondent,  into  conjugal  society 
or  embraces,  after  she  the  said  Priscilla  knew  of  the  said  acts  of  adultery. 
Wherefore  the  said  Abel  Jeans  prays  judgment,  <&c.,  whether  the  said 
Priscilla  ought  to  have  and  maintain  her  suit  aforesaid,  thereof  against 
him,  &c. 

In  Orrok  v.  Orrok,  1  Mass.  841,  we  have  the  following :  — 

And  the  said  Alexander  OiTok  comes  and  defends,  d;c.,  when,  (fee,  and 
says  the  allegations,  matters,  and  things  in  the  libel  contained  are  false 
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and  groundless,  and  that  there  is  not  any  cause  of  divorce  as  prayed  for ; 
and  thereof  he  puts  himself  on  trial,  &o. 

In  Pastoret  v.  Pastoret,  6  Mass.  276,  are  the  following :  — 

The  respondent  in  his  plea,  protesting  against  the  truth  of  the  seTeral 
allegations  contained  in  the  libel,  says,  that  the  said  Mary  hath,  at  divers 
times  before  the  filing  of  her  said  libel,  committed  the  crime  of  adultery 
with  one  M.  Luyo,  and  with  diyers  other  persons,  and  therefore  he  prays 
that  the  prayer  thereof  may  not  be  granted. 

And  the  libellant,  for  replication,  says,  that  all  the  allegations  contained 
in  said  libel  are  true,  and  that  by  reason  of  any  thing  above  in  the  answer 
of  the  said  John  contained,  she  ought  not  to  be  precluded  from  having 
the  prayer  of  her  said  libel  granted ;  because  she  says,  that  all  the  several 
allegations  in  the  said  answer  contained  are  false  and  groundless,  and  that 
she  is  in  no  wise  guilty  in  manner  and  form  as  the  said  John  in  his  said 
answer  hath  alleged ;  and  this  she  prays  may  be  inquired  of  by  the  court 

And  the  said  John  likewise. 

§  789.  In  General  of  these  Forme,  —  The  author  is  aware  that 
these  forms  are  not  complete.  But  this  book  is  intended  for  use 
in  all  the  States ;  and  it  is  impossible,  while  the  practice  in  the 
States  so  differs,  that  any  general  collection  should  be  more  than 
suggestive  —  it  could  not  be  complete,  unless  a  set  of  forms  were 
made  for  each  State. 

Some  Parttoular  AUegationB.  —  A  few  particular  allegations  will 
be  added  as  follows :  — 

1.  Adultery  alleged  in  Mecrimination.  —  That  the  complainant,  on  divers 
days  during  the  mouths  of  June,  July,  August,  September,  and  October, 
during  the  years  1844,  1845,  1846,  and  between  the  first  day  of  June 
and  the  first  day  of  November  in  the  years  aforesaid,  at  Fort  Lee,  Bull's 
Ferry,  and  Weehawkeu,  in  the  State  of  New  Jersey,  did  repeatedly  com- 
mit adultery  with  some  female  to  defendant  imknown ;  and  more  par- 
ticularly, that  the  said  complainant  did,  during  the  year  1846,  commit 
adultery  with  the  said  female  at  a  hotel  at  Fort  Lee  aforesaid.  [Held 
sufficient  by  Edwards,  J.,  in  Morrell  v,  Morrell,  1  Barb.  318.] 

2.  Desertion.  —  That  the  defendant,  on  the  tenth  day  of  August,  in 
the  year  eighteen  hundred  and  fifty-two,  deserted  the  plaintiff,  and  from 
said  day  to  the  day  of  the  filing  of  this  libel  hath  continued  so  to  desert 
the  plaintiff,  for  the  space  of  four  years  and  more  next  preceding  the  said 
filing.  [Original.  But  the  pleader,  in  drawing  the  libel  for  desertion, 
will  follow  the  terms  of  the  statute.  This  form  will  not  be  found  univer- 
sally sufficient     And  see  ante,  §  665  a  —  669.] 
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3.  Impotence,  —  That  the  said  Roxana,  at  the  time  of  her  pretended 
marriage  with  the  plaintiff,  and  ever  since,  had  and  hath  a  narrowness  of 
the  vagina  not  admitting  of  penetration  by  man,  and  also  that  she  was 
and  is  destitute  of  the  uterus,  and  incapable  of  being  carnally  known  by 
man  or  of  becoming  a  mother,  and  that  these  her  said  defects  are  incura- 
ble.    [Original.] 

4.  Impotence^  —  another  form.  That  the  said  John  was  at  the  time  of 
his  said  pretended  marriage  with  the  libellant,  and  ever  since  has  been, 
and  is,  destitute  of  testicles,  and  without  ability  to  erect  the  penis,  and 
that  by  reason  of  these  his  defects  he  is  and  ever  since  his  pretended 
marriage  has  been  incapable  of  knowing  any  woman  carnally,  and  that  his 
said  defects  are  incurable.  [Original  These  two  forms  are  adapted  to 
cases  in  which  there  is  no  triennial  cohabitation,  and  where,  therefore, 
some  particular  visible  defect  must  be  alleged.  See  ante,  §  585.  For 
other  classes  of  cases,  see  ante,  §  578,  <fec.] 
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Hon.  —  Tb*  flgozM  Indicate  ths  wctton,  (Im  letters  Q.  and  il.)  the  toIium. 


ABANDONMENT.  (See  Deskktion.) 

ABANDONMENT  OF  WIFE, 

law^  making,  a  crime,  ii.  863  c. 

a  civil  iDJary,  ii.  363  d. 

ABILITY  TO  EARN  MONEY, 

as  source  of  alimony,  ii.  446. 
ABJURATION  OF  REALM, 

husband's,  how  affects  wife's  capacity,  i.  587,  588. 
ABSENCE, 

husband's  duty  to  support  wife  in  his,  i.  552,  559  et  seq. 
ABSENT  AND  NOT  HEARD  OF, 

as  ground  of  divorce,  i.  824. 

second  marriage  after,  voidable  by  statute,  i.  114. 
ACCESS.  (See  Cabnal  Access.) 

ACCOMPLICES, 

as  witnesses  in  divorce  causes,  ii.  642,  643. 
ACT  ON  PETITION, 

what  it  is,  ii.  216,  223. 
ACT  OF  SEDERUNT, 

what,  and  law  of,  i.  82. 
ACTION, 

for  criminal  conversation,  ii.  19,  20,  26,  724. 

(See  Criminal  Conversation.) 

for  divorce,  &c.  (See  Divorce,  &c.) 

"  ACTUAL  MARRIAGJ5,"  (See  Fact  of  Mahbiagb.) 

meaning  of  the  words,  i.  486. 

ADMINISTRATION, 

rights  of,  after  divorce  a  vinculo,  ii.  725. 

a  mensa,  ii.  739. 
ADMISSIONS,  (See  Confessions  —  Default.) 

in  divorce  suit,  effect  of,  ii.  235-237. 

679 


1 


ADU  ALPHABETICAL  INDEX  OF  SUBJECTS. 

ADULTERY,  (See  Living  in  Adultery.) 

whether  scriptural  ground  of  divorce,  i.  25  and  note. 

not  made  crime  by  statutes  where  divorces  not  allowed,  i.  37. 

of  wife  who  was  a  prostitute  before  marriage,  ground  of  divorce,  i.  170 
and  note. 

proof  of  marriage  on  indictment  for,  i.  442,  &o. 

same,  how  affected  by  statutes,  i.  643-545. 

of  wife,  on  separation,  husband  not  to  furnish  necessaries,  L  574. 

and  elopement,  effect  of  wife's,  on  dower,  i.  626-628. 

whether  divorce  for,  anciently  from  marriage  bond,  i.  661  and  note. 

parliamentary  divorces  for,  i.  662. 

not  ordinarily  on  prayer  of  the  wife,  L  662. 

groundless  charge  of,  its  effect  as  cruelty,  i.  726. 

living  in,  and  desertion,  a  cause  of  divorce,  i.  825. 

conduct  after  knowledge  of,  as  connivance,  ii.  22,  23. 

condoned,  whether  revived  by  cruelty,  ii.  57. 

parties  living  in  the  same  house  after,  once  established,  ii.  60. 

mutual,  how  as  ground  of  divorce,  ii.  80. 

recriminatory,  ii.  89. 

whether,  bar  to  suit  for  desertion,  ii.  04,  05. 

not  known,  suit  not  barred  by  delay,  ii.  105  b, 

not  possible  after  divorce  a  vinculo,  ii.  700. 

forms  of  libel  for  divorce  for,  ii.  770,  772, 773,  775,  777,  782. 

form  of  allegation  of,  in  recrimination,  ii.  789. 
Law  of  J  as  ground  for  divorce,  i.  701-718. 

introductory  explanations,  i.  701,  702. 
The  general  doctrine,  i.  703-707. 

definition  of,  i.  703. 

whether,  have  same  consequence   oommitted  by  husband   as  wife, 
i.  704. 

divorce  for,  anciently  in  England  a  vinculo,  more  recently  a  mensa, 
i.  705.    And  see  i.  661,  note. 

how  it  is  now  in  England,  i.  704. 

how  in  the  United  States,  i.  706. 

desertion  and  living  in,  i.  707;  also,  i.  825. 
Limits  of  this  matrimonial  offence,  i.  708-713. 

place  of  commission  not  material,  i.  708. 

must  be  wrongful  intent,  same  as  in  criminal  law,  i.  709. 

must  be  voluntary,  —  how,  marriage  when  the  husband  or  wife  is  sup- 
posed to  be  dead,  i.  710. 

cohabitation  under  a  marriage  after  an  invalid  divorce,  i.  711. 

how  in  case  of  insanity,  i.  712. 

how  if  Jews  have  concubines,  i.  713. 
Procedure  for  divorce  for ^  ii.  601-647. 

introductory  explanations,  ii.  601.  • 

How  the,  should  be  alleged,  ii.  602-611. 

doctrine  defined  —  forms,  ii.  602. 

**  committed  adultery,''  ^*  living  in,"  carnal  knowledge,  ii.  60S. 

name  of  particepe  criminis,  unknown,  &c.  ii.  604. 

time  and  place,  and  vanance  as  to  them,  ii.  605-606. 

bill  of  particulars,  ii.  607. 
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ADTJJjTERY, —continued. 

variance  as  to  i^rson,  ii.  609. 

allegation  where  proof  is  by  venereal  disease,  pregnancy,  &o.  ii.  610. 

habitual  —  more  instances  than  one,  ii.  611. 
General  doctrines  as  to  the  evidence,  ii.  612-620. 

plaintiff  need  not  prove  all  he  can,  ii.  612. 

evidence  usually  circumstantial,  ii.  613--616. 

need  nut  be  proved  in  time  and  place,  ii.  613,  613  a. 

courts  judge  as  do  other  men  of  sound  discretion,  ii.  614,  616,  646. 
but  regard  former  decisions,  ii.  615,  646. 
view  the  facts  in  combination,  —  believing  witness,  ii.  616. 

value  of  rules  of  decision  as  to  the  facts,  ii.  616. 

circumstances  leading  up  to  the  adultery,  ii.  617,  618. 

three  things  combine,  — intent  in  each,  and  opportunity,  ii.  619. 

circumstantial  evidence  may  assume  other  forms,  ii.  620. 
Particular  facts  admissible  or  not  in  evidence,  ii.  620  a-634. 

influence  of  accompanying  evidence,  ii.  620  a. 

terms  on  which  parties  lived,  — likes  and  dislikes,  ii.  621. 

that  the  husband  living  separate,  supported  wife,  ii.  622. 

evidence  of  cruelty  in  proof  of,  ii.  623,  624. 

familiarities  with  the  particeps  criminis  and  other  persons,  ii.  625. 

showing  adulterous  intent,  —  solicitations  of  other  women,  ii.  625. 

visit  to  a  brothel,  ii.  626. 

the  lodgings  of  a  single  man,  ii.  627. 

a  fact  of  marriage  with  particeps  criminis,  ii.  628. 

living  together  under  reputation  of  marriage,  ii.  628. 

judicial  mistake,  corrected,  ii.  628  note. 

physical  incapacity  in  defence,  ii.  627,  628. 

effect  of  falsehood  or  concealment,  ii.  628,  629. 

making  presents,  &c.,  —  ordinary  presumptions,  ii.  630. 

consider  modes  of  life,  relative  situation,  &c.,  of  the  parties,  ii.  631. 

venereal  disease,  ii.  632,  633. 

stains  on  defendant's  linen,  ii.  634. 
Further  of  the  evidence,  ii.  635-^47. 

once  shown,  when  presumed  to  continue,  ii.  635. 

antenuptial  incontinence  in  proof  of  postnuptial,  ii.  635,  636. 

verdict  in  crim.  con.  against  the  adulterer,  ii.  637.  * 

on  an  indictment,  ii.  638-640. 

identity  and  diversity  of  the  parties,  ii.  641. 

decree  of  confrontation,  ii.  641. 
form  of  decree,  ii.  641,  note. 

other  methods  to  compel  proof  of  identity,  ii.  641  a. 

confessions  of  defendant,  ii.  642. 

and  testimony  of  agents  and  particeps  criminis,  ii.  642. 

taking  particeps  criminis  into  custody,  ii.  642,  note. 

husband  or  wife  of  particeps  criminis  as  witness,  ii.  643. 

evidence  of  character,  ii.  644,  645. 

precedents  as  to  conclusions  of  fact,  ii.  646. 

how  far  these  doctrines  apply  in  criminal  cases,  ii.  647. 

ADVANCE  TO  WIFE,  (See  Costs.) 

by  the  husband,  to  sustain  her  expenses  in  the  suit,  ii.  387  et  seq. 
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AFFINITY, 

former  great  extension  of  impediment  of,  i.  28, 107. 

marriage  void  or  voidable  for,  imder  Massachusetts  statute,  i.  97. 

under  unwritten  law,  voidable,  i.  105,  110, 112,  117,  320. 

as  an  impediment  to  marriage,  discussed,  i.  812-320. 
(See  Consanguinity  and  Affinity.) 
AGE,  (See  Want  of  Age.) 

want  of,  and  age  of  consent,  i.  143-153. 

of  parties  in  impotence,  ii.  584,  586. 
AGENT, 

fraud  of,  affects  principal,  i.  173,  note. 

wife  presumed,  of  husband,  i.  556-558,  561-567,  613-619. 
AGREEMENT,  (See  Antenuptial  Agreement  —  BAROAiNiNas.) 

of  parties  not  sufficient  for  divorce,  i.  40,  41. 
effect  of  an,  ii.  235,  238,  239. 

of  marriage,  (See  Consent  —  Marriage.) 

concerning  alimony,  effect  of,  ii.  435. 
ALIMONY,  (See  also  Division  of  Property  —  Temporary  Ali- 

mony, &c.) 

distinguished  from  necessaries,  i.  554. 

legislative  divorces  cannot  extend  to  granting,  i.  695. 

cruelty  as  ground  for,  i.  729,  note. 

cannot  be  awarded  without  jurisdiction  over  defendant,  ii.  201. 

effect  of  a  foreign  decree  of,  ii.  202. 

enforcing  decree  for,  in  other  jurisdictions,  ii.  202,  203. 

jurisdiction  for,  ii.  205. 

not  maintenance  to  child,  ii.  553. 

as  superseding  marriage  settlement,  ii.  722. 

wife  may  sue  for,  after  decreed,  ii.  737,  738. 
Unaccompanied  by  divorce,  ii.  350-363. 

peculiarities  of  divorce  suit,  ii.  350. 

alimony  always,  in  some  sense,  an  independent  thing,  ii.  350. 

definition  of,  ii.  351 ;  nature  of,  ii.  351,  352. 

supplicavit,  as  means  for  enforcing,  ii.  352. 

without  divorce,  when  introduced  in  England,  ii.  353. 

decreed  by  equity  courts  in  some  of  our  States,  ii.  354,  355. 

not  generally  allowed,  ii.  356. 

how,  in  Upper  Canada,  ii.  357. 

causes  for  which  granted,  ii.  358,  859. 

locality  of  the  jurisdiction,  ii.  359  a. 

confessions  in  evidence,  ii.  360. 

form  of  the  decree,  ii.  361. 

what  it  may  embrace,  ii.  361,  362. 

this  suit  does  not  survive,  ii.  363. 
Other  substitutes  for  divorce ,  ii.  363  0-363  «. 

provided  by  legislation,  ii.  363  a. 

in  England,  connected  with  Divorce  Act,  ii.  363  b, 

making  abandonment  a  crime,  ii.  363  c. 

a  civil  injury,  ii.  363  d. 

other  measures,  ii.  363  e. 
The  ordinary  costs,  ii.  364-367.  (See  Costs.) 
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ALIMONY,  —  continued. 

distinguished  from  suit-money,  ii.  364. 
Tarious  expositions  of  doctrines,  ii.  865,  966. 
as  respects  wife's  next  friend,  ii.  867. 
Permanent,  on  and  qfier  final  decree  of  divorce,  ii.  868-882. 
rests  on  the  husband's  duty  to  support  wife,  ii.  869,  874. 
necessarily  follows  a  separation,  ii.  874. 
not,  if  wife  has  sufficient  separate  estate,  ii.  875. 
cannot  follow  a  decree  of  nullity,  ii.  876. 
whether,  follows  divorce  a  vinculo,  ii.  876. 
none  where  wife  is  guilty  party,  ii.  877. 

in  some  States,  given  guilty  wife  by  statute,  ii.  878,  879. 
decree  in  favor  of  the  guilty  husband,  ii.  880. 
must  divorce  and  alimony  both  be  in  one  suit,  ii.  881,  882,  492,  497. 
on  separate  proceedings  after  divorce,  ii.  881-882. 
after  legislative  divorce,  ii.  882. 
Wife' 8 f  and  suit-money,  during  litigation,  ii.  888-426. 
introduction,  ii.  888. 
General  doctrine  of  temporary  alimony  and  suit-money,  ii.  384-401. 
no  cohabitation  during  suit,  ii.  884.  (See  Cohabitation.) 

pendency  of  suit  alone  entitles  wife  to,  ii.  884,  885. 
how  in  suits  not  for  divorce,  ii.  385,  387. 
but  marriage,  wife's  needs,  and  husband's  faculties  must  first  be  shown, 

ii.  386,  402-405,  496. 
80  of  money  to  sustain  the  suit,  ii.  387. 
wife's  power  to  bind  husband  for  counsel  fees,  &c.,  as  necessaries, 

ii.  387  a-391. 
this  doctrine  not  sufficient  in  aid  of  wife  in  divorce  suit,  ii.  892. 
all  stages  of  suit,  this  allowance,  ii.  393. 
not  given  if  wife  has  sufficient  separate  estate,  ii.  894. 
her  costs  at  end  of  suit,  ii.  394. 
not,  if  husband  is  destitute,  ii.  395. 

whether  foregoing  is  the  law  in  our  States  without  the  aid  of  specific 
statutory  provision,  ii.  396-401. 

it  is,  on  principle,  ii.  396. 

North  Carolina,  Vermont,  and  Massachusetts,  ii.  897. 

allowed  in  other  States,  ii.  398,  399. 

both  in  courts  of  law  and  equity,  ii.  400. 
is  advantageous  to  both  parties,  ii.  401. 
prevents  husband  being  chargeable  for  necessaries,  ii.  401. 
The  marriage  whence  temporary  alimony  and  suit-money,  ii.  402-404. 
And  see  ii.  405,  496. 
marriage  essential,  —  void,  voidable,  ii.  402. 
wife  asserting  it  void  —  mere  holding  out,  ii.  403. 
woman  alleging  and  man  denying  marriage,  ii.  404. 
court  recommending  voluntary  allowance,  ii.  404. 
When  temporary  and  suit-money  granted,  ii.  405-409  a. 
doctrine  defined,  ii.  405. 

not  a  strict  right,  but  generally  granted,  ii.  406. 
on  what  principles,  ii.  406,  406  a. 
though  the  husband  denies  on  oath  wife's  allegations,  ii.  406. 
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ALIMONY,  —  continued. 

qualifications  of  this  doctrine,  ii.  407. 

whether  wife  must  disclose  defence,  ii.  407,  408. 

generally  of  preliminary  inquiry  into  merits,  ii.  407,  408. 

distinction  between  the  two  kinds  of  divorce,  ii.  409. 

when,  to  be  applied  for,  ii.  409  a. 
Specially  of  suit-money,  ii.  410-421. 

where  there  is  no  appeai*ance,  ii.  410. 

how  determine  amount  and  manner  of  allowance,  ii.  411-421. 

late  English  doctrines,  ii.  412-417. 

how  they  apply  in  the  United  States,  ii.  418. 

some  farther  American  views,  ii.  419-421. 
Further  questions,  ii.  422-426. 

statutory  modifications  of  doctrines,  ii.  422. 

pleadings  defective  —  oath  of  party,  ii.  423. 

further  of  time  for  applying,  ii.  423. 

when  this  alimony  commences,  ii.  424. 

husband  having  made  payments  on  wife's  account,  iL  425. 

when  wife  must  apply  for  this  alimony,  ii.  424,  425. 

when  this  alimony  blends  in  permanent,  ii.  426. 
Doctrines  common  to  both  temporary  and  permanent^  iu  426  a-444. 

introduction,  ii.  426  a. 
The,  as  originally  allotted,  ii.  427-428  a. 

continuous,  in  gross,  &c.  ii.  427. 

is  an  allotment  from  year  to  year,  ii.  427,  437. 

not  for  wife's  life  —  form  of  decree,  ii.  428. 

not  a  **  debt,"  ii.  428  a. 
Increasing  and  diminishing  the,  ii.  429-433  h* 

always  subject  to  change,  ii.  429,  430. 

how  discretion  to  change  exercised,  iL  430-433.    And  see  iL  478,  479. 

statutes  allowing  or  forbidding  change,  iL  433  a. 

how  apply  for  change  —  death,  ii.  433  ft. 
Other  questions  under  the  unwritten  law,  ii.  434-440. 

in  arrear  and  how  enforced,  ii.  434. 

effect  of  agreement  concerning,  ii.  435. 

enforcing  payment  of,  ii.  434,  435. 

how  if  wife  dies,  it  being  in  arrear,  ii.  436,  437. 

if  husband  dies,  it  being  in  arrear,  iL  437,  438. 

how  if  suit  dismissed  after  an  award  of,  ii.  439,  440. 

money  to  wife  in  compromise,  ii.  440. 
Statutory,  iL  441-444. 

other  allowances  under  name  of,  ii.  441. 

assimilating,  to  separate  estate,  ii.  442. 

in  lieu  of  dower,  —  divesting  of  dower,  ii.  443. 

electing  between  annual  sum  and  gross,  ii.  444. 
Husband* 8  faculties  whence  the  alimony  proceeds^  ii.  445-458. 

no  fixed  rule  as  to  the  amount,  ii.  445. 

wife  supported  according  to  rank,  &c.  ii.  445. 

allowable  out  of  husband's  earnings  as  well  as  estate,  ii.  446. 
proportion  less  than  from  fixed  property,  ii.  446. 

income,  the  fund  to  compute  out  of,  iL  447. 
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ALIMONY,  —  continued. 

allegation  of  faculties,  ii.  447.  448. 
reversionary  property,  ii.  448. 
ability  of  parents  of  parties,  ii.  448. 
how  income  considered,  ii.  449-453. 

bad  management  and  extravagance,  ii.  450. 
incumbrances  on  husband's  estate,  ii.  448,  450. 
mansion-house  and  demesne,  how  estimated,  ii.  451. 
when  husband  is  partner  in  firm,  ii.  452. 
computation  for  how  long  a  period,  ii.  452  a. 
claims  of  husband's  creditors,  ii.  460,  453. 
The  amount  to  be  decreed  as,  ii.  454-470. 
introduction,  ii.  454. 
What  besides  husband's  income  considered,  ii.  455-457. 
mode  of  making  computation,  ii.  455;  wife's  income,  ii.  455. 
wife's  labor  —  joint  income,  ii.  456. 
considerations  besides  income  enumerated,  ii.  457. 
The  amount  in  temporary,  ii.  458-461. 
viewed  in  connection  with  permanent,  ii.  458. 
less  than  permanent,  and  why,  ii.  459. 
how  much,  ii.  460;  usual  proportions,  ii.  460. 
limiting,  to  wife's  needs,  ii.  461. 
The  amount  in  permanent,  ii.  462-467. 
more  than  in  temporary  —  and  peculiar  principles,  ii.  462. 
general  rule  as  to  proportion,  ii.  463,  464. 
how  fluctuates,  ii.  463-467 ;  why,  ii  467. 
support  of  children,  how  considered,  it  466. 
how  much  in  juridical  reason,  ii.  467. 
Views  applicable  to  both  temporaiy  and  permanent,  ii.  468-470. 
reasons  of  the  law  as  to  amount,  ii.  468. 
husband's  rights,  ii.  469 ;  other  considerations,  ii.  470. 
Permanent,  on  marriage  dissolution,  and  othenoise  as  influenced  by  statutes,  iL 
471-484. 
introduction,  ii.  471. 
Effect  on,  of  restitutions  of  property  to  wife,  &o.,  ii.  471  a,  478. 
doctrine  defined,  ii.  471  a. 
ours  compared  with  English,  ii.  472. 

considerations  as  to  the  amount  in  this  country,  ii.  422, 473. 
Statutory,  on  marriage  dissolved,  ii.  474-484. 
compared  with,  on  separation,  ii.  474.  ^ 

view  of  the  Tennessee  court,  ii.  474,  475. 
compared  with  division  of  property,  ii.  476. 
recent  English  views,  ii.  477,  477  a,  480. 
conditioned  to  end  on  marriage,  ii.  477  b» 
New  York  and  Massachusetts  views,  ii.  478-480. 
to  guilty  wife,  ii.  480. 

considerations  from  language  of  particular  statutes,  ii.  480. 
propositions  resting  in  principle,  ii.  481-484. 
The  procedure  in,  ii.  485-508. 
introduction,  ii.  485. 
The  pleadings  as  to,  ii.  486-498. 

685 


ANT  ALPHABETICAL  INDEX  OP  SUBJECTS. 

ALIMONY,  —  continued. 

bow  the  libel  as  respects,  ii.  486,  487. 

must  be  applied  for  —  when  and  how,  ii.  488,  489,  492. 

allegation  of  faculties  and  petition  for,  ii.  490,  491. 

bow,  after  divorce  suit  ended,  ii.  492. 

application  to  increase  or  reduce,  i.  493. 
The  evidence  as  to,  ii.  494-496. 

husband's  sworn  answer,  ii.  494. 

referring,  ii.  495;  prove  marriage  and  factdties,  ii.  496. 
Practice  in  making  and  enforcing  decree  for,  ii.  497-500. 

decree  for,  need  not  be  at  same  time  with  decree  for  divorce,  ii.  497. 

methods  of  enforcing,  enumerated,  ii.  498. 

suit  on  decree,  ii.  499 ;  arrears,  ii.  500. 
Security,  and  the  like,  for  payment  of,  ii.  501-508. 

lien,  attachment,  compelling  security,  ii.  501. 

conveyances  in  fraud  of  wife,  ii.  501. 

injunction  to  secure,  ii.  502-504. 

ne  exeat  to  secure,  ii.  504-508. 
In  connection  with  cdimony,  — 

division  of  property  on  marriage  dissolved,  ii.  509-510. 

restoration  to  wife  of  her  property,  ii.  520-524. 

custody  and  support  of  children,  ii.  525-559. 

ALLEGATION, 

what  it  is,  in  ecclesiastical  practice,  ii.  216,  223. 

objecting  to  the  admission  of,  ii.  220. 
proof  to  correspond  to  the,  ii.  278,  651  a. 

ALLEGATION  OF  FACULTIES, 
what  it  is,  ii.  228. 

nature  of,  and  what  to  contain,  ii.  447,  448. 
alimony  to  be  decreed  on,  ii.  490. 

ALLOWANCE, 

effect  of  husband's  making,  for  wife,  i  57^580,  612,  619. 

AMBASSADOR.  (See  Embassador.) 

AMENDMENTS, 

in  ecclesiastical  practice,  ii.  218. 

and  the  like,  in  divorce  suits,  same  as  in  others,  ii.  287,  257. 

effect  of,  00  constructive  notice,  ii.  315. 

ANCIENT  DIVOECES, 

probably  all  ot  one  sort,  and  dissolved  the  marriage,  L  661,  nota 

«» ANOTHER  STATE," 

statute  against  going  into,  for  divorce,  ii.  214. 

when  divorce  in,  conclusive  in  all  the  States,  iL  199  a-199  «• 

ANSWER, 

what  it  is,  in  the  ecclesiastical  practice,  ii.  217,  282. 

must  be,  in  our  practice,  ii.  346. 
form  of,  ii.  788. 
in  equity,  effect  of,  as  evidence,  Ii.  282. 

ANTENUPTIAL  AGREEMENT, 
generally  as  to  effect  of,  i.  15. 
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ANTENUPTIAL  INCONTINENCE, 

does  not  invalidate  the  marriage,  i.  170. 

effect  of  concealment  as  to,  &c.,  i.  180  et  seq. 

aids  in  proof  of  connivance,  ii.  21. 

how,  in  the  proof  of  adultery,  ii.  635,  636. 

whether,  will  justify  desertion,  i.  804. 
APPEALS, 

in  divorce  causes,  ii.  260. 

alimony  after,  ii.  426. 
ARREST, 

when  marriage  under,  may  be  vacated,  i.  178,  212,  213. 

commencing  divorce  suit  by,  ii.  311. 

ARTICLES  OF  SEPARATION,  (See  Separation  Deed  —  Separa- 

tion WITHOUT  Sentence  —  Settlement.) 
effect  of,  in  causes  of  desertion,  i.  805  b,  806. 
effect  of  a  license  in,  to  live  in  adultery,  ii.  25. 
as  showing  revival  of  condoned  offence,  ii.  71. 

ASSIGNMENT, 

by  husband  to  defraud  wife  of  alimony,  effect  of,  ii.  450. 

ATTORNEY,  (See  Solicitor.) 

of  wife,  how  compensated,  ii.  387  et  seq. 

AUTHORITY  OR  PRIVILEGE, 
how  grant  of,  proved,  i.  483. 

AYLIFFE, 

work  of,  1.  59. 
how  far  authority,  i.  179. 


BANISHMENT, 

of  husband,  effect  of,  on  wife's  capacity,  i.  587,  et  seq. 
BANNS, 

how  marriage  by,  i.  292. 

statutes  requiring  publication  of,  L  292,  294. 

whether  publication  of,  must  be  proved  in  proof  of  marriage,  i.  450. 

BARGAININGS,  (See  Agreement.) 

of  the  parties,  ii.  235-239. 
as  to  alimony,  ii.  435;  custody  of  children,  ii.  532. 

BASTARD,  (See  Child — Children  —  Illegitimate  Children.) 

when  child  begotten  before  marriage  is,  i.  187. 

BASTARDY, 

marriage  of  one  arrested  for,  whether  valid,  i.  178,  213. 

BED  AND  BOARD,  (See  Conbequences.) 

evils  of  divorce  from,  i.  29,  39. 
divorces  from,  probably  not  known  anciently  in  England,  i.  661  and 

note,  705. 
legislative  divorce  from,  i.  695. 
divorce  from,  no  bar  to  dissolution,  ii.  202. 
effect  of  ex  parte  divorce  from,  ii.  210. 
consequences  of  divorce  from,  ii.  726-741  a.  (See  Conbequences). 
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BELIEF, 

whether  witness  testify  to  his,  in  causes  of  adultery,  ii.  286,  286. 
BESTIALITY,  (See  Sodomitical  Practices.) 

antenuptial,  as  ground  of  nullity,  i.  191  a,  note. 
BIGAMY,  (See  Polygamy.) 

whaty  and  considered  as  an  indictable  offence,  i.  290-298. 

what  in  the  canon  law,  i.  29G. 
BILL.  (See  Libel.) 

BILL  IN  EQUITY, 

for  divorce,  how  differs  from  libel,  ii.  828. 

to  enforce  payment  of  alimony,  iL  499. 
BILL  OF  PARTICULARS, 

in  diyorce  causes,  ii.  257  a,  607,  651. 

BIRTH, 

effect  of  marriage  before,  on  legitimacy  of  child,  i.  54  S. 
BLACKSTONE'S  REPORTS, 

Wm.,  views  concerning,  i.  491, 
BLIND, 

person,  may  marry,  i.  138. 
BOND, 

not  to  remarry,  on  divorce  from  bed  and  board,  ii.  728. 

BOND  OF  MATRIMONY,  (See  Consequences.) 

consequences  of  divorce  from,  ii.  697-725. 
BREACH  OF  PROMISE, 

effect  of  seduction  under  promise,  in  action  for,  i.  256,  267. 

proof  of  marriage  in  action  for,  i.  448. 

BRITTON, 

concerning,  i.  277  b. 

BROTHEL, 

visit  to,  in  proof  of  adultery,  ii.  626. 
BURDEN  OF  PROOF, 

in  divorce  causes,  ii.  278. 

BURROW'S  REPORTS, 

views  concerning,  i  490. 


CALUMNY, 

oath  of,  what  it  is,  ii.  31. 

may  be  taken  by  commission,  ii.  148. 
CANON  LAW,  (See  Ecclesiastical  Law  —  Matrimonial  Commok 

Law.) 
authority  of  in  matrimonial  causes,  i.  50-55. 
canons  of  1603,  i.  51,  318. 

CANONICAL  IMPEDIMENTS,  (See  Civil  Impedimbot.) 

to  marriage,  distinguished  from  civil,  i.  106  et  seq. 

make  marriage  voidable,  i.  105,  110,  112. 
CAPACITY.  (See  Want  of  Mental  Capacity.) 

CARNAL  ACCESS, 

evidence  of  married  party  as  to,  i.  547. 

688 


ALPHABETICAL  IKDBX  OF  SUBJECTS.  CHI 

CARNAL  KNOWLEDGE, 

as  creating  impediment  to  marriage,  i.  107. 

CAUSE.  (See  DiYORCE  —  Existing  Causes,  &c.) 

CAUSE  OF  DIVORCE, 
how  allege,  ii.  320. 

CEREMONY  OF  MARRIAGE,  (See  Solemnization  of  Marriage.) 

must  be  in  what  form,  i.  288,  289,  496  a.     And  see  I  221-227. 

CERTIFICATE,  (See  Clergyman's  Certificate.) 

of  medical  men  in  suits  for  impotence,  i.  320 ;  ii.  598. 
of  record  in  proof  of  marriage,  i.  470. 
of  marriage,  i.  471-473. 

CHANCERY.  (See  Equity.) 

CHARACTER, 

evidence  of,  in  diyorce  suits,  ii.  644,  645. 

CHASTITY, 

want  of,  or  falsity  as  to,  not  affect  validity  of  marriage,  i.  179  et  seq. 
solicitations  of,  whether  revive  condoned  adultery,  ii.  55. 

in  proof  of  adultery,  ii.  625. 

CHILD,  (See  Children.) 

whether,  legitimate  when  marriage  voidable,  i.  116. 
when,  presumed  to  be  legitimate,  i.  447-449. 
ill-treatment  of,  how  in  cases  of  cruelty,  i.  736. 

CHILDREN,  (See  Child  —  Illegitimate  Children.) 

bom  of  persons  married  under  age,  whether  legitimate,  i.  152. 

fear  of  having,  not  justify  desertion,  i.  797. 

effect  of  foreign  decree  for  custody  of,  ii.  204. 

as  witnesses,  ii.  280. 

how  far,  to  obey  and  serve  parents,  ii.  527,  528. 

legitimacy  of,  settled  on  decree  for  divorce,  ii.  559. 

illegitimate  after  sentence  of  nullity,  ii.  690. 

wife's,  bom  after  divorce  from  bed  and  board,  prima  facie  illegitimate, 

ii.  740.  (See  also  Legitimacy.) 

cannot  have  parents'  divorce  decree  vacated  for  fraud,  ii.  760. 
Custody  and  support  of,  ii.  525-559. 
introductory  statements,  ii.  525. 
General  doctrines,  ii.  526-529. 
rights  of  father,  mother,  child,  severally,  ii.  526. 
father's  and  mother's  guardianship,  ii.  527. 
father's  duty  to  support,  and  how  enforced,  ii.  528. 
mother's  —  assigning  services,  ii.  528. 
necessaries  for  child  ordered  by  wife  in  separation,  ii.  528  a. 
custody  as  between  father  and  mother — as  to  third  persons,  ii.  528  b, 
good  of  ciiild,  consulting  child,  ii.  528  c. 
giving  custody  to  third  person,  ii.  528  J. 
parent  renouncing  custody,  ii.  528  e. 
doctrines  epitomized,  ii.  529. 
Applications  of  doctrines  in  divorce  causes,  ii.  530-542. 
our  American  statutes  —  effect  of  father's  conmion-law  rights,  ii.  530. 
English  statutes,  ii.  530  a. 
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CHU^DREN,  —  continued. 

whether  this  jurisdiction  exists  without  siatatM,  iL  5dl. 
to  whom  custody  will  be  awarded,  ii.  532-534  b. 

discretion  of  court,  good  of  child,  agreements  as  to,  to  third  peraon, 
superior  rights  of  innocent  parent,  ii.  532. 

morals  and  example  of  parent,  ii.  533. 

both  parents  objectionable  —  neither,  ii.  634. 

children  very  young,  ii.  534  a. 
access  of  parent  not  in  custody  —  removal  from  state,  ii.  634  b, 
English  views  and  practice,  ii.  535-538. 
procedure  —  compared  with  alimony,  ii.  539*5^. 
third  person  applying,  ii.  540. 
security  for  performance,  ii.  541. 
divesting  paternal  right,  ii.  542. 
Further  of  custody  where  no  divorce,  ii.  543-551. 
varying  with  court  and  sort  of  proceeding,  ii.  543;  statates,  ii.  644. 
respect  for  foreign  decree,  ii.  545. 
father's  superior  right  —  good  of  children,  ii.  546. 
judicial  discretion,  ii.  547. 
parents'  fault  as  to  separation,  ii.  548. 
considerations  influencing  custody  enumerated,  ii.  54d. 
custody  of  bastard,  ii.  550. 
mother's  right  on  death  of  father,  ii.  550. 
procedure  in  these  non-divorce  cases,  ii.  551. 
The  support  of  children  after  divorce,  ii.  552-558. 
father's  duty  remains,  ii.  552,  556. 
ordered  from  him  when  custody  to  wife,  ii.  552,  552  a. 
support  ordered  from  mother's  funds,  ii.  552  6. 
alimony  not  maintenance  to  children,  ii.  553. 
further  of  support-money,  ii.  554,  555. 
specifications  of  father's  liability  after  decree,  ii.  666-658. 
wife  suing  husband,  pledg^ing  his  credit,  ii.  658. 
court  determining  legitimacy  of  children,  u.  559. 

CHOSES  IN  ACTION, 

husband's  right  to  wife's  after  a  divorce  a  vincolo,  ii.  714,  715. 

a  mensa,  ii.  732-786. 
CHURCH, 

whether  husband  may  prohibit  wife  from  attending,  L  768. 

"CHURCH  DOOR," 

meaning  of  the  phrase,  i.  277  b. 

CIRCUMSTANTIAL  EVIDENCE, 

marriage  in  fact  proved  by,  i.  487-493. 

connivance  proved  by,  ii.  15,  16. 

proving  adultery  by,  ii.  614-620.  (See  ADXTLTSftT.) 

test  of  sufficiency  of,  ii.  620. 

CITATION,  (See  Prockss.) 

on  what  ground  defendants  entitled  to,  ii.  164. 
the,  &c.,  in  divorce  suits,  ii.  311-315. 

CIVIL  ACTIONS, 

proof  of  marriage  in,  i.  443,  &o. 
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CIVIL  CONDITION, 

impediments  of,  to  marriage,  i.  311. 
CIVIL  DEATH, 

husband's,  effect  of,  on  wife's  capacity,  i.  587-592. 
CIVIL  IMPEDIMENT,  (See  Canonical  iMPKDiMrorr^.) 

makes  marriage  void,  i.  115. 
CIVIL  LAW, 

rule  of,  as  to  consequences  of  polygamous  marriages,  L  802. 
CLAIRVOYANT  DOCTOR, 

whether  husband  liable  to  pay,  called  by  wife,  L  554,  note. 
CLANDESTINE  MARRIAGE, 

proof  of,  i.  488,  539. 
CLAUSE  OF  NULLITY, 

in  statute  regulating  marriage,  when  essential  to  make  it  null,  i  283- 
287  a,  294,  806,  306  a. 

how,  in  statutes  forbidding  blacks  and  whites  to  intermarry,  i.  808  b. 
CLERGYMAN,  (See  Minister.) 

proof  of  marriage  by  the  officiating,  i.  494. 

official  character  of,  how  prored,  i.  495,  496. 

CLERGYMAN'S  CERTIFICATE,  (See  Certificate.) 

of  marriage,  as  evidence,  i.  472--473  a. 
CLOTHING, 

as  necessaries  for  wife,  L  554. 

COHABITATIOSr,  (See  Illicit  Cohabitation.) 

meaning  of  the  word,  i.  777,  note. 

how  far,  will  confirm  marriage,  i.  139,  141,  214. 

affirming  marriijge  of  insane  persons  by,  i.  139-141. 

after  emancipation,  i.  162-163  b. 

effect  of,  on  avoiding  9,  marriage  for  fraud,  i.  166,  172,  178,  214. 

loose  and  lascivious,  proof  of  marriage  in  indictments  for,  i.  442,  te. 

marriage  presumed  from,  i.  437-449. 

proof  of  marriage  where,  illicit  at  beginning,  i.  608-618. 

ceasing  of,  as  to  presumption  of  mairiage,  i.  518. 

in  proof  of  foreign  marriage,  i.  519. 

when,  conclusive  in  proof,  i.  537. 

accompanied  by  declarations,  in  proof  of  marriage,  i.  637,  541. 

duty  of,  in  married  persons,  i.  550. 

(See  Restitution  of  Coxjuoal  Rights.) 

husband's  promise  to  pay  wife  for,  void,  i.  637  a. 

refusal  to  renew,  in  desertion,  i.  806. 

an  implied  condonation,  ii.  38-72.  (See  Condonation.) 

must  be  suspended  during  divorce  suit,  i.  801 ;  ii.  40,  46,  384. 

triennial,  in  proof  of  impotence,  ii.  585-589.  (See  Impotenck.) 

sexual  intercourse  presumed  from,  ii.  628. 
COLLUSION, 
Law  and  evidence  of^  as  a  bar  to  divorce,  ii.  28-32. 

how  defined — compared  with  connivance,  ii.  28. 

conspiracy  and  fraud  on  the  court,  ii.  28. 

as  to  conduct  of  cause  in  court,  ii.  28  a. 

must  be  an  act  of  both  parties  to  the  suit,  iL  29. 
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COLLUSION,  —  continued. 
proof  of,  ii.  30,  81. 
most  be  proved — yigilance  of  oomt  easily  azoufled,  &c  iL  80. 
oath  of  calumny  in  Scotland,  iL  31. 
modem  English  legislation,  iL  82. 
Other  quenlions  relating  to;  as,  — 

inferable  from  delay  in  bringing  suit  for  divorce,  ii.  108-112. 
showing  absence  of,  in  aid  of  confessions,  ii.  245* 
how  pleaded,  ii.  338-842,  847  a. 

COLONISTS, 

take  laws  of  mother  country  with  them,  L  07  et  seq. 
COMBINATION  OF  WRONGS, 

as  ground  of  divorce,  i.  884,  835. 
COMITY, 

whether,  principle  on  which  foreign  marriage  held  valid,  i.  881,  802. 

not  require  acceptance  of  foreign  marriage  free  from  the  defects  known 
in  domestic  law,  ii.  103  a,  note,  170. 

COMMISSION  OF  LUNACY, 

how  far  evidence  of  insanity  in  a  nullity  suit,  i.  180;  ii.  500-609. 

COMMITMENT, 

for  non-payment  of  alimony,  ii.  408. 

COMMON  LAW,  (See  Divorce  — Matrimonial  Coxmox  Law.) 

marriage,  how  contracted  by,  i.  270-282. 

COMMON  PROSTITUTE, 

allegation  of  being,  adequate  in  adultery,  ii.  008. 

COMMONWEALTH, 

alimony  granted  by  chancery  during  the,  in  England,  ii.  853. 

COMPENSATION.  (See  Recrimination.) 

COMPLAINT.  (See  Libel.) 

COMPROMISE, 

of  wife's  alimony  suit,  her  rights  on,  ii.  440. 
CONDITION.  (See  Rank  and  Habits  of  Lifb.) 

CONDITION  OF  DIVORCE, 

providing  for  wife  as,  ii.  879  a. 
CONDITIONAL  PROMISE, 

effect  of  copula  after,  as  constituting  marriage,  i.  208. 
CONDONATION, 

meaning  of  the  term,  in  statutes,  i.  95  a. 

effect  of,  on  husband's  liability  to  support  wife,  i.  577. 

distinguished  from  connivance,  ii.  14. 

as  evidence  of  connivance,  ii.  22. 
Laic  and  evidence  of ^  as  a  bar  to  divorce^  ii.  38-78. 

defined  —  disting^shed  from  connivance,  ii.  38. 

explanations  of  the  definition,  ii.  34. 
The  general  doctrine,  ii.  80-45. 

is  an  act  of  the  mind,  but  proved  according  to  technical  mleB,  ii.  80. 

may  be  express  or  implied,  ii.  37. 

implies  knowledge  of  the  offence,  ii.  38. 

and  belief  of  its  existence,  ii.  39. 
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CONDONATION,  —con/intf«rf. 

law  presumes  belief  after  probable  knowledge,  ii.  89,  40. 

further  of  sort  of  belief  and  evidence  of  it,  ii.  40. 

effect  of  facts  which  should  excite  inquiry,  ii.  41,  42. 

knowledge  of  ability  to  prove  the  offence,  ii.  43. 

must  be  knowledge  of  all  the  adultery^  ii.  44. 

habit  of  condoning,  one  act,  &c.,  ii.  44. 

insane  person  condoning,  ii.  44. 

cohabitation  through  fear,  ii.  44  a. 

by  order  of  court,  ii.  44  h. 

once  in  bed,  after  knowledge,  sufficient,  ii.  46. 

but  not  strictly  against  the  wife,  &c.  ii.  45. 
Attendant  doctrines,  iL  46-52. 

cohabitation  with  separate  beds,  ii.  40. 

promise  or  offer  of  future,  ii.  47. 

inferable  from  delay  to  sue,  ii.  48. 

but  not  against  the  wife,  ii.  48,  49. 

not  generally  so  readily  inferred  against  the  wife,  ii.  49. 

distinction  as  to  condonation  between  cruelty  and  adultery,  ii.  60-62. 

Mrhether  cruelty  the  subject  of  condonation,  ii.  51,  52. 

cohabitation  after  last  act  of  cruelty,  ii.  52. 
Conditional  quality  of  condoning  act,  ii.  53-66. 

general  outlines  of  this  doctrine,  ii.  53. 

form  and  limits  of  the  condition,  ii.  54-57.  * 

further  principles  on  which  this  doctrine  rests,  ii.  58-60. 

whether  offence  may  be  obliterated  by,  ii.  61. 

whether  condition  may  be  annexed  by  special  agreement,  iL  62. 

the  question  of  the  condition  on  principle,  ii  68. 

one  matrimonial  offence  reviving  another,  ii.  64. 

cohabiting  under  partial  knowledge,  ii.  65,  66. 
The  law  and  the  evidence  distinguished,  ii.  67-69. 

law  and  fact  mingling,  and  how,  ii.  67. 

how  to  charge  the  jury,  ii.  68. 
The  evidence,  ii.  70,  71. 

compared  with  connivance  —  prove  all,  ii.  70. 

deed  of  separation  as  evidence  of  revival  of  the  offence,  ii,  71. 
Statutes  relating  to  this  subject,  iL  72,  73. 
Other  questions  relating  to  ;  as,  — 

effect  of  condoning  a  recriminatory  wrong,  ii.  97-100. 

inferable  from  delay  to  bring  divorce  suit,  iL  103-112. 

how  pleaded,  ii.  833-342. 

answer  to  plea  of,  ii.  348. 

CONFESSIONS, 

in  proof  of  fact  of  marriage,  i.  497-502. 

in  proof  of  foreign  marriage,  i.  532. 

of  husband  and  wife  as  to  legitimacy  of  children,  i«  647. 

negativing  collusion  to  sustain,  ii.  30. 

of  collusion,  ii.  30  a. 

as  evidence  in  divorce  and  nullity  suits,  ii.  240-251. 

in  suits  for  alimony,  ii.  360. 
defendant's  sworn  answer* as  species  of,  ii.  282. 
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CONFIRMATIONS  OF  MARRIAGE, 

by  legislative  act,  i.  067--650. 
CONFLICT  OF  LAWS, 

The,  08  to  the  consHiution  of  marriage,  i.  d4d-400. 
difficulties  attending  the  subject,  i.  348. 
The  general  doctrine,  i.  350-870. 
some  axiomatical  propositions,  i.  350,  351. 
resulting  consequences,  i.  352,  353. 

rule  in  marriage  and  divorce  contrasted  and  compared,  i.  351*358. 
domicil  not  necessary  to  a  jurisdiction  to  marry,  i.  353,  354. 
therefore  a  marriage  valid  where  celebrated,  valid  everywhere,  L  355. 
this  doctrine  has  been  doubted,  but  it  is  settled,  i.  356. 
further  reasons  on  which  the  doctrine  rests,  i.  357>^70. 
That  a  marriage  good  where  celebrated  is  so  eveiywhere,  i.  871-389. 
illustrations  of  doctrine,  i.  371. 
polygamous  marriages,  i.  872. 
evasion  of  law  of  domicil,  i.  378. 

late  doubts  and  qualifications  of  doctrine,  i.  878  a  et  aeq. 
prohibitory  laws,  bow  operate  abroad,  i.  374. 
law  of  nature  and  domestic  policy,  —  blacks  and  whites,  i.  875. 
incest  —  polygamy  — insanity,  i.  876,  877. 
nephew  and  aunt,  —  effect  in  another  county,  i.  877. 
new  views  as  to  effect  of  domicil,  i.  878. 

marrying  deceased  wife^s  sister,  and  Brook  v.  Brook,  i.  879>-882. 
That  a  marriage  invalid  where  celebrated  is  so  eveiywbere,  i.  890-400. 
doctrine  and  exceptions  in  brief,  i.  890,  891. 
exceptions,  i.  892-400 ;  namely,  — 
where  marriage  cannot  be  had  by  local  law,  i.  892. 
where  local  law  allows  departure  from  general,  i.  898-^897. 
how  under  English  statutes,  i.  397. 
how  under  American  —  act  of  Congress,  i.  898. 
an  invading  army,  L  399,  400. 
A$  to  property  rights  consequent  on  marriage,  distinguished,  i.  401-407. 

rules  grouped  and  stated,  i,  402-406. 
As  to  the  proof  of  the  foreign  iaw,  generally,  i.  408-481. 

(See  Foreign  Law.) 
As  to  the  proof  of  a  foreign  marriage,  i.  519-586. 

(See  Foreign  Marriage.) 
As  to  divorce  and  nuUity  of  marriage,  ii.  118-214. 
Statutory  and  international  jurisdictions  for  divoroe  distiiigQiahed,  ii. 

118-115. 
Domicil  in  divorce  law,  ii.  116-124  a. 
generally  of  domicU,  ii.  117-120  a. 
specially  of  divorce  domicil,  ii.  120  6-128. 
doctrine  of  divoroe  domicil,  ii.  120  b, 
proof  of  domicil  for  divoroe,  ii.  121-123. 
"  residence  ''  and  **  domicil "  in  divoroe  law  oomp«red,  ii.  124, 124  o. 
Domicil  of  wife  for  divorce  jurisdiction,  ii.  125-181.  (See  Domicil.) 

Divorce  jurisdiction  at  domicil,  ii.  181  a--142. 
introductory  and  explanatory  views,  ii.  181  6-185. 
domicil  the  rule  for  jurisdiction,  ii.  136-142. 
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CONFLICT  OF  LAWS, ^continued. 

Specific  propositions  as  to  locality  for  diaaolation,  iL  143*109  e. 

no  jurisdiction  without  domieil,  ii.  144-154. 

domicil  of  one  party  sufficient,  ii.  156-168. 

bat,  only  as  to  status,  except  on  personal  citation  or  appearance,  iL 
169-170  e. 

collateral  effects  of  ez-parte  divorces,  ii.  170-170  e. 

place  of  offence  immaterial,  ii.  171. 

immaterial  where  domicil  when  committed,  ii.  172-179. 

place  of  marriage  celebration  immaterial,  ii.  180-198. 

United  States  constitntion  not  in  conflict,  ii.  199. 

made  irrepealable  by  such  constitution  and  statute,  ii.  199  0-199  e. 
Jurisdiction  in  suits  other  than  for  dissolution,  ii.  200-207. 

ex  parte  divorce  from  bed  and  board,  ii.  201. 

domicil  changed  after  alimony  decreed,  ii.  202,  208. 

jurisdiction  orer  custody  of  children,  ii.  204. 

domicil  giving  jurisdiction  for  alimony,  ii.  205. 

how  in  the  nullity  suit,  ii.  206,  207. 

as  to  domicil  of  infant,  ii.  207. 
Jurisdiction  under  particular  statutes,  ii.  208-214. 
Further  of  divorce  and  nullity  sentences  in  different  States  and  countries, 
ii.  764-756,  760  a,  762,  763,  766. 

CONFRONTATION, 

decree  of,  in  aid  of  the  proofs  of  adultery,  and  in  nullity  suits,  ii.  641. 

CONJUGAL  RI.GHTS, 

suit  for  restitution  of,  its  origin,  i.  29. 

not  in  United  States,  i.  81. 

suit  for  restitution  ol,  its  nature,  i.  771,  772,  778,  804,  806. 

CONNECTION,  (See  Marital  CoNNBcnnoN.) 

CONNIVANCE, 

Law  and  evidence  of,  as  a  bar  to  divorce,  ii.  4-27. 
•introduction,  ii.  4. 
The  law  of  the  subject,  ii.  6-12. 

defined  —  why  a  bar,  iL  6. 

corrupt  intent  the  gist  of,  ii.  6. 

whether  any  thing  less  is  sufiident,  IL  7,  8. 

merely  to  watch  wife  for  proof,  not  spreading  temptations,  iL  9. 

connivance  at  one  act  is  connivance  at  every  act,  ii.  10-12. 
The  law  and  the  eridenoe  distinguished,  ii.  18. 
The  evidence,  ii.  14-27. 

not  readily  inferred,  burden  of  proof,  ii.  14. 

but  need  not  be  proved  in  time  and  place,  ii.  14* 

proof  generaUy  circumstantial,  and  how,  ii.  15. 

Dr.  Lushington's  formula  for  the  evidence,  ii.  16. 

relative  duties,  &c.,  of  husband  and  wife,  what,  and  hoiw  eonsidared,  ii. 
17,  18,  23, 24. 

what  is  not  connivance,  but  may  be  proof  of  it,  ii.  19,  20. 

connivance  implies  knowledge  of  ^e  offence,  ii.  21. 

not  so  easily  inferred  if  parties  not  living  together,  ii.  21. 

inferable  against  husband  from  too  ready  condonation,  ii.  22. 

but  not  against  the  wife,  ii.  22. 

695 


OOK  ALPHABBTIOAL  INDEX  OF  SUBJECTS. 

CONNIVANCE,  —  continued, 

conduct  after  adultery  committed,  evidence,  iL  23. 

delay  to  bring  suit,  neglect  to  interfere,  ii.  23. 

license  of  adultery  in  articles  of  separation,  ii.  25. 

wife  bargaining  away  her  rights,  ii.  25  a. 

verdict  at  law  in  suit  for  crim.  con.,  as  evidence,  ii.  26,  27,  80. 
Further  questions  concerning,  as,  — 

distinguished  from  collusion,  ii.  28. 

compared  with  condonation,  ii.  83. 

inferred  from  habit  of  condonation,  ii.  44. 

compared  with  condonation  as  to  the  evidence,  ii.  70. 

inferable  from  delay  to  bring  divorce  suit,  ii.  103-112. 

how  set  up  in  defence,  ii.  333-842. 
CONSANGUINITY,       (See  Apfinitt  —  Consanguinity  and  Affinity.) 

by  Massachusetts  statute,  is  marriage  void  or  voidable,  i.  97. 

under  unwritten  law,  voidable,  i.  105,  110,  112,  117.    And  see  i.  820. 

CONSANGUINITY  AND  AFFINITY, 
The  impediment  ofy  to  marriage,  i.  312-320. 

introductory  views,  &c.  i.  312. 

differing  views  of  affinity  as  an  impediment,  i.  813. 

affinity  the  same  impediment  as  consanguinity,  i.  314. 

husband's  relations  not  in  affinity  to  wife's,  i.  314. 

illegitimate  children  the  same  as  legitimate,  i.  315. 

marriages  in  the  second  and  third  degrees  prohibited,  i.  810. 

half  blood  same  as  whole  blood,  i.  317. 

Archbishop  Parker's  table,  i.  318. 

later  views  respecting  affinity  and  consanguinity,  i.  819. 

these  marriages  voidable  at  common  law,  i.  820. 

how  under  American  statutes,  i.  320.    And  see  i.  97. 

how  this  suit  for  nullity  promoted,  i.  320. 
CONSCIENCE  OF  THE  COURT, 

what  it  is,  ii.  231. 
CONSCIENTIOUS  SCRUPLES, 

how,  of  judge,  as  to  enforcing  divorce  law,  i.  46. 
CONSENT,  (See  Duress  —  Error  —  Fraud — Marriage  —  Want 

OF  Mental  Capacity,  &c.) 

whether  statutes  can  make  marriage  without,  i.  00  a  et  seq. 

cannot  be  marriage  without,  i.  90  a,  121,  122. 

whether  formal  solemnization  to  be  added  to,  i.  268-202. 

to  be  divorced,  effect  of,  on  legislative  divorces,  i.  678. 

no  desertion  in  separations  by,  i.  783. 

does  not  justify  divorce,  ii.  235-239. 
The  nature  of  the,  required  in  marriage,  i.  216-228. 

distinctions  explained,  i.  216,  217. 
The  necessity  of  the,  i.  218-220. 

in  general  —  more  particularly,  i.  218. 

as  respects  statutory  formalities,  i.  219. 

authorities  and  Scotch  law,  i.  220. 
To  what  the,  as  constituting  marriage,  i.  221-226. 

various  terms  of  the,  considered,  —  Indian,  Mormon,  &c.  i.  221-226. 

what,  makes  marriage  under  law  of  nations,  i.  222. 
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CONSENT,  —  conHnued. 

**  live  as  man  and  wife,"  i.  224-226. 
Present  assumption  of  marriage,  &c.,  i.  227,  228. 

distinguished  from  future  promise,  i.  227. 

consummation  by  copula,  i.  228. 
How  the,  is  given,  i.  228  a-267. 

introduction,  i.  228  a. 
In  general,  in  absence  of  special  fonnalities  required,  i.  229-282. 

no  particular  form  of  words,  i.  229. 

by  interchange  of  letters,  i.  230-232. 
Given  in  form  but  not  in  fact,  i.  233-245. 

words  importing  matrimony,  but  not  meant,  i.  233. 

both  paities  intending  something  else,  i.  234. 

not  meant  to  be  final,  i.  235;  collateral  object,  i.  236. 

one  meaning  marriage,  the  other  not,  i.  237. 

same,  after  public  solemnization,  i.  238. 

further  of  these  questions,  —  formal  marriage,  informal,  mock  marriag6y 
&c.  i.  239-244  a. 

ceremony  to  make  betrothal  binding,  i.  245. 
Further  of  consent  per  verba  de  pnesenti,  i.  246-252. 

three  forms  of  consent  explained,  i.  246. 

lack  of  formal  mutuality  supplied  by  presumption,  i.  247,  248. 

consent  meant  to  be  followed  by  something  before  marriage,  i.  249, 249  a. 

successive  declarations  of  formal  consent,  i.  250-251  a. 

effect  of  agreement  of  secrecy,  i.  252. 
Consent  per  verba  de  futuro  cum  copula,  i.  253-265. 
doctrine  in  general  terms,  i.  253. 

nature  and  illustrations  of  the  presumption,  i.  253a-259. 

presumption  rebutted  by  presumption,  i.  260. 

promise  before  and  after  copula,  distinguished,  1.  261. 

formal  solemnization  to  intervene,  i.  262. 

conditional,  i.  263 ;  enforced  or  uncertain  betrothal,  i.  264. 

promise  required,  not  mere  courtship,  i.  265. 
Consent  by  habit  and  repute,  i.  266,  266  a. 
With  consent  imperfect,  marriage  void,  i.  267. 

CONSENT  OF  PARENTS,  (See  Parents.) 

lack  of,  required  by  statute,  does  not  make  marriage  void,  i.  285. 
penal  to  celebrate  marriage  of  minors  without,  i.  842-347.    And  see 
i.  450,  451. 
As  a  preliminary  to  marriage,  discussed,  i.  293-295. 
how  far  necessary  at  the  common  law,  i.  293. 
how  shown,  i.  294. 

English  legislation  and  its  effect,  i.  294. 
American,  and  its  effect,  i.  295. 

CONSEQUENCES,  (See  Sentence.) 

of  annulling  voidable  marriage,  i.  118. 
of  a  legislative  divorce,  i.  693. 
0/the  decree  o/nuUity,  ii.  688-696. 

leaves  parties  as  though  never  married,  ii.  688. 

capacity  to  be  witness  —  pauper  settlement,  ii.  689. 

same  substantially,  if  marriage  voidable,  as  void,  ii.  690,  695. 
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CONSEQUENCES  J— continued. 

aa  if  there  had  been  no  marmge,  ii.  090. 

but  not  against  third  penona,  iL  601. 

effect  on  land  aliened,  &c.»  ii,  601-693. 

husband's  bond  to  wife  given  before  marriage,  ii.  69ft. 
liability  for  wife's  debts,  ii.  694. 

third  persons'  rights  where  marriage  void,  ii.  606. 

wife's  remedy  where  marriage  void,  ii.  696. 
0/the  divorce  dissolving  the  marriage^  ii.  607-726. 

little  light  from  the  English  law,  ii.  607. 
The  status  of  the  parties,  ii.  697  a-704  a. 

no  middle  status  between  married  and  unmazried,  iL  697  a»  698. 

both  divorced,  if  one,  ii.  60S-701. 

how  parliamentary  divorces  in  England,  ii.  698, 

various  aspects  of  the  question,  ii.  699. 

as  respects  statutes  against  polygamy,  ii.  700,  701. 

divorce  in  foreign  State,  ii.  701. 

clause  against  remarrying — effect  of  foreign  divorce,  Ii.  702-704. 

woman's  name  before  and  after  marriage  and  divtxee,  ii.  70i  a* 
Property  rights  of  parties  and  third  peraona,  ii.  706-726. 

general  doctrines,  ii.  705. 

dower,  ii.  706-711. 
at  common  law,  ii.  706-708. 
under  statutes,  ii.  700-711. 

curtesy,  ii.  712,  713. 

wife's  choses  in  action,  ii.  714,  715. 

lands  conveyed  jointly  to  husband  and  wife,  ii.  716. 

marriage  settlements  and  the  like,  ii.  717-722. 

woman  as  witness  for  or  against  her  divorced  hosbaad,  ii.  728. 

torts  which  occurred  during  oovertoze,  ii.  724. 

rights  of  administration,  ii.  725. 
Of  the  divorce  from  bed  and  hoards  iL  726-741  a. 

general  principles,  ii.  726. 

not  remarry,  ii.  727,  728. 
bond  required  in  England,  ii.  728. 

how  far  separates  the  parties,  iL  720. 

reconciliation  in  paia»  ii.  720. 

dower,  ii.  730. 

curtesy,  ii.  731. 

wife's  choses  in  action  at  oommon  law,  ii.  732-784. 

how  in  equity,  ii.  733,  734. 

costs  due  the  wife,  ii.  732. 

choses  in  action  under  statutes,  ii.  785. 

whether  wife  may  sue  and  be  sued,  ii.  786-788. 

how  in  alimony  without  divorce,  ii.  738. 

right  to  administration,  ii.  739. 

legitimacy  of  chUdren,  ii.  740. 

settlement,  &c.,  upon  wife,  ii.  741. 

wife  as  witness — convey  lands,  ii.  741  a. 

CONSPIRACY, 

a  species  of  fraud,  L  173.  (See  Fraud.) 
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CONSPIRACY,  —  continued. 

effect  of »  on  marmge  {MPoeored  by«  i.  178-170, 190. 
to  prevent  marriage,  indictable,  i.  847  a. 
to  obtain  divorce,  aa  ooUusion,  ii.  29. 

CONSTITUTIONAL  LAW,  (See  Lbgmlatitb  Diyobgbs— Legxs- 

LATiVB  Marriages,  &c.) 
divorce  not  impair  obligation  of  contracts,  i.  8. 
as  to  confirming  void  marriages,  i.  667-660. 
whether  legislative  divorces  are  constitutional,  i.  660-696  a. 
permitting  divorce  for  prior  offences,  i.  696-700. 
effect  of  U.  S.  Const,  on  jurisdiction  for  divorce,  ii.  199  a-199  e,  768. 
(And  see  the  several  titles  for  other  questions  of  constitutional  law.) 

CONSTRUCTIVE  NOTICE, 

concerning,  and  how  given,  ii.  169,  166, 169,  814,  816. 

CONSUL, 

marriage  abroad  in  presence  of,  i.  88,  396  and  note,  898. 

CONSUMMATION,  (See  Copula.) 

marriage  valid  without,  i.  228. 
effect  of,  on  avoiding  marriage  for  fraud,  i.  166,  172, 178,  214. 

CONTESTATION  OF  SUIT, 

what  it  is,  in  the  ecclesiastical  practice,  ii.  219. 

CONTRACT,  (See  Consent — Impair  Obligation  of  Contract  — 

Marriage.) 
is  essential  as  the  foundation  of  marriage,  i.  3, 19, 124-127,  166, 167, 

218,  219 ;  u.  198. 
marriage  is  not,  but  a  status,  i.  8-19. 

CONVEYING  LANDS, 

wife's  capacity  for,  on  divorce  from  bed  and  board,  ii.  741  a. 

CONVICTION  AND  SENTENCE, 

for  crime,  as  groimd  for  divorce,  i.  828. 

COPULA,  (See  Consent  —  Consummation — Courtship — Marital 

Connection.) 
not  essential  to  marriage,  i.  288. 
but  power  of,  essential,  i.  321-840.  (See  Impotence.) 

COSTS,  (See  Expenses  of  Suit.) 

recoverable  in  divorce  and  nullity  suits,  ii.  864. 
rules  pertaining  to  them,  ii.  366-367. 
relation  of  this  question  to  alimony,  ii.  867,  368. 
to  wife  as  prevailing  party,  ii.  394. 
husband's  right  to  wife's,  after  divorce  a  mensa,  ii.  732. 
money  to  the  wife  to  carry  on  or  defend  the  divorce  suit,  ii.  887-400f 
406-422. 

COUNCIL  OF  TRENT, 

never  received  in  England,  i.  269. 

nor  Louisiana,  i.  279. 
COUNSEL  FEES,  (See  Suit  MoNEy.) 

speciaUy  of  wife's,  ii.  387  a-391,  410,  419,  420. 

COURT,  (See  Conscience  of  the  Court  —  Judge's  Dibgretiok.) 

must  administer  law  as  finds  it,  i.  136,  294,  881. 
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COURT,  —  earUinued. 

whether  evidence  of  foreign  law  for,  or  jnry,  i.  418-422. 

divorce  at  discretion  of,  discussed,  i.  827-836. 

(See  DiscRBTiox  —  Discretion  of  Court.) 

attempts  to  deceive  the,  as  collusion,  ii.  28  a. 

the,  for  divorce,  ii.  254,  255;  open  or  in  camera,  ii.  255  a. 

when,  discbarge  duty  of  jury,  ii.  256,  646. 

regard  to  former  decisions  in  matters  of  fact,  ii.  615. 
COURTS, 

law  existing  without,  i.  69. 
COURTSHIP, 

copula  after,  not  marriage,  i.  265. 
CREDITORS  OF  HUSBAND, 

how  protected  in  alimony,  ii.  453. 

and  how  far  in  divorce,  ii.  518,  734. 
CRIME, 

commission  of,  not  justify  desertion,  i.  797. 

conviction  for,  as  ground  of  divorce,  i.  823. 

whether  commission  of,  revives  offence  condoned,  ii.  57. 
CRIMINAL  CONVERSATION, 

proof  of  marriage  in  action  for,  i.  441,  442,  490-493,  497-502. 
how  affected  by  statutes,  i.  543-545. 

action  for,  maintainable  after  divorce,  ii.  724. 

verdict  in,  rebuts  presumption  of  collusion,  ii.  26. 

whether  admissible  evidence  in  a  divorce  suit,  to  prove  the 
adultery,  ii.  637.  (And  see  Vkbdiot.) 

CRIMINAL  CONVICTION,  (See  Verdict.) 

as  ground  of  divorce,  i.  823. 
as  evidence  in  divorce  case,  iL  638-640. 

CRIMINAL  PROSECUTIONS, 

proof  of  marriage  in,  i.  442,  &c. 

CROSS-SUITS, 

in  divorce  causes,  ii.  318. 
CRUELTY, 

The  law  of,  as  ground  for  divorce,  i.  714-770. 
difficulties  of  the  subject,  i.  714. 
General  doctrine  of,  i.  716-721. 
cause  for  divorce,  and  what  form  of  divorce,  i.  716. 
defined  and  in  general  terms  described,  i.  717. 
Lord  Stowell's  exposition,  i.  717,  note, 
language  and  effect  of  the  American  statutes,  i.  718. 
courts  interfere  to  prevent  future  harm,  i.  719. 
effect  of  promise  of  future  good  conduct,  i.  719. 
divorce  for,  founded  in  nature  —  danger  simply  feared,  i.  720. 
Particular  and  subordinate  doctrines,  i.  721  a-753. 
harm  apprehended  must  be  to  the  body,  not  to  the  mind,  i.  722-728. 
different  rule  in  Scotland,  i.  723. 

Louisiana,  Texas,  &c.  i.  724. 
"excesses,"  ** outrages,'*  i.  724. 
the  question  in  principle,  i.  725. 
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CRUELTY,  —  conHnued. 

indignities  to  the  mind  in  aggrayation,  i.  726,  727. 

groundless  charge  of  adultery,  foul  language,  &o.  i.  726. 

mental  injury  aiding  bodily,  i.  726. 
.  matters  not  pleaded,  i.  727. 

danger  may  be  to  health,  &c.,  as  well  as  limb,  i.  728. 
husband's  conduct  inducing  apprehension  of  harm,  i.  729-768. 

test,  whether  threatens  bodily  harm,  i.  729. 

need  no^  be  blows,  i.  729,  730. 

how  if  indignities  to  the  mind  tend  to  bodily  ill,  i.  731-788  b. 

motive  for  the  conduct  how  material,  L  734,  734  a. 

insanity  of  husband  —  effects  of  other  diseases,  L  784  a. 

if  violence,  the  kind  immaterial,  i.  735. 

attempt  to  debauch  servant,  &c.  i.  735,  749. 

ill-treatment  of  plaintiff's  child,  &c.  i.  736. 

doing  damage  to  husband's  property,  i.  737. 

desertion,  as  a  branch  of  cruelty,  i.  738,  751. 

unnatural  sexual  practices,  i.  739. 
what  extent  of  cruelty  sufficient,  i.  740-751. 

not  a  slight  assault,  &c.  i.  740,  743,  748. 

depends  upon  circumstances  of  the  case,  i.  741. 

condition  in  life  of  parties,  i.  741,  742. 

complaint  should  not  be  frivolous,  i.  743. 

but  case  need  not  be  aggravated,  i.  744. 

one  act  may  be  sufficient,  and  when,  i.  744-747. 

but  must  threaten  bodily  harm,  i.  748. 

throwing  bucket  of  water,  i.  748. 

spitting  in  wife's  face,  i.  748. 

a  complication  which  was  held  sufficient,  i.  749. 

bad  language  and  bad  prayer,  i.  750. 

desertion  and  adultery,  &c.  i.  751. 

danger  to  **  the  life  "  under  statutes,  i.  752. 

diversity  of  cases  and  circumstances,  L  753. 
Relative  rights  and  duties  of  husband  and  wife,  i.  754-760. 
important  in  questions  of  cruelty,  i.  754. 
husband's  right  to  govern,  i.  754. 
whether  husband  may  flog  his  wife,  i.  754. 

confine  her,  i.  755-757. 
wife  conform  to  husband's  habits,  i.  758. 
attending  church,  visiting,  &c.  i.  758. 
depriving  wife  of  managing  family,  i.  759. 
husband  requiring  wife  to  occupy  bed  with  him,  i.  760. 
Cruelty  by  wife  to  husband,  i.  761-763. 
wife's,  compared  with  husband's,  i.  761. 

considerations  from  relative  strength,  restraining  wife,  i.  761-762  a. 
how  as  to  leaving  wife  without  support,  i.  761,  762  a  note, 
conduct  endangering  life,  i.  763. 
Effect  of  ill-conduct  in  cdhiplaining  party,  i.  764-768. 
how  if  ill-conduct  met  by  greater  wrong,  i.  765-767. 
perfection  not  required,  i.  768;  doctrine  epitomized,  i.  768. 
Distinction  between  the  law  and  the  evidence  of,  i.  769,  770. 
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CRUELTY, — continued. 
The  procedure  tn,  ii.  648-664. 

introdactioii,  iL  648. 
The  allegation,  ii  648  a-651. 

peculiarities  and  how  in  principle,  ii.  648  a,  648  &• 

compared  with  ecclesiastical  allegation,  ii.  649. 

foms  and  directions,  ii.  660-651. 
The  combined  allegation  and  proof,  i.  651  a-655. 

allegation  and  proof  to  correspond,  ii.  651  a,  654. 

what  may  be  shown  outside  allegation,  ii.  652,  658,  657,  658. 

as  to  time  and  place,  ii.  654. 

amendments,  and  conformity  of  proof  to  aUegation,  ii.  654. 

plaintiff's  ill-condact,  in  defence,  most  be  pleaded,  ii.  655. 
The  evidence,  ii.  656-664. 

farther  of  conforming  to  allegation,  ii.  656-658. 

general  conduct,  ii.  658. 

marks  and  bruises  on  wife,  res  gestae,  ii.  650,  660. 

complaint  of  wife  to  maid,  &c.,  as  eyidence,  iL  650,  661. 

wife's  declarations  against  husband,  ii.  661. 

record  of  conviction  for  assault,  ii.  662.  (See  Ybrdict.) 

demeanor  of  the  parties  since  suit  brought,  ii.  668. 

defendant's  admissions,  wife's  letters,  iL  664. 
Other  questions  concerning;  namely,  as  to  — 

effect  of,  in  causes  of  desertion,  i.  79I-794* 

condonation  of,  ii.  50-^2. 

whether,  may  be  pleaded  in  bar  to  a  suit  for  adultery,  ii.  80,  90,  91. 

(See  Rechimznatiobt.) 

evidence  of,  strengthens  proof  of  adultery,  ii.  628,  624. 

criminal  conviction  as  evidence  in,  ii.  689,  662.  (See  Ybrdict.) 

alimony  for,  without  divorce,  ii.  858,  850. 

evidence  of  character  in  suits  for,  iL  645. 

•'CURE  OF  SOULS," 

meaning  of  the  words,  i.  291. 

CURTESY, 

after  a  divorce  a  vincido,  ii.  712,  713. 

a  mensa,  ii.  781,  735. 

CUSTODY  OF  CHILDREN,  (See  Childrek  —  Sufpobt  or  Chil- 

DRBir.) 

judgment  in  another  State  as  to,  ii.  170,  204. 


DEAF  AND  DUMB, 

may  contract  matrimony  by  signs,  i.  133. 

DEATH,  (See  Civil  Dbath  —  Lifb.) 

when,  presumed,  i.  452-456,  583. 

after  husband's,  presumed,  wife  act  as  feme  bc^,  L  588. 

effect  of,  on  divorce  suit,  ii.  261. 

alimony  petition  abates  at  husband's,  ii.  488  i,  488. 

effect  of,  on  alimony,  iL  868,  486-488. 
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"  DEBT," 

alimony  not  a,  ii.  498  «. 

DEBTS, 

of  husband,  how  considered  in  alimony,  ii.  463. 
DECEASED  WIFE'S  SISTER.  (See  Wife's  Sister.) 

DECIDED  CASES, 

how  to  be  considered,  i.  68. 

DECLARATIONS, 

accompanying  cohabitation  in  evidence  of  marriage,  i.  641. 

DECREE,  (See  Sentence.) 

for  alimony,  what  should  state,  ii.  361 ,  362,  428. 

for  nullity  of  marriage,  what  should  state,  ii.  265,  769. 

for  divorce  generally,  ii.  745,  746. 

forms,  i.  213;  ii.  775,  777-781,  787. 
DECREE  NISI, 

English  statutes  concerning,  i.  65,  note. 

practice  as  to,  ii.  743,  743  a. 
DECREE  OF  NULLITY.  (See  Nullity  Sentence.) 

DEED  OF  SEPARATION.  (See  Articles  of  Separation— Skp> 

ARATioN  Deed.) 
DEFAMATIONS.  (See  Public  Defamations.) 

DEFAULT, 

divorce  cannot  be  rendered  upon,  ii.  235. 

but  it  settles  the  question,  and  how  far,  between  the  parties,  ii.  286. 

depositions  as  evidence  after,  ii.  284  e. 
DEFENCES, 

complaining  party's  ill-conduct  in  cruelty,  L  764-768. 

no  intent  to  desert,  in  desertion,  i.  783-794  a. 

cause  to  leave  cohabitation,  L  791-808. 

general  view  of  the,  ii.  1-3. 

connivance,  discussed,  ii.  4-27. 

collusion,  discussed,  ii.  28-32. 

condonation,  discussed,  ii.  33-73. 

recrimination,  discussed,  ii.  74-102. 

delay  and  insincerity,  discussed,  ii.  103-112. 
(See    Collusion  —  Condonation  —  Connivance  -^  Delay   asd    Insin- 
cerity —  Recrimination.) 
DEFENDANT, 

whether,  can  have  affirmative  relief,  ii.  816,  817. 
DEFINITION, 

what  is,  in  law,  i.  4. 
of  marriage,  what,  i.  3,  5. 
importance  of  changing,  i.  18. 

DEGREES,  (See  University  Degrees.) 

within  which  marriage  prohibited,  i.  314-320. 

(See  Consanguinity  and  Affinity  —  Lbvitical  Diorxxs.) 

Archbishop  Parker's  table  of  prohibited,  i  318. 
DELAY,  (See  Delay  anb  Insincerity.) 

how  set  up  in  defence,  ii.  842. 

effect  of,  in  impotence,  ii.  582,  583. 
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DELAY,  —  continued. 

to  institute  suit,  in  proof  of  adoltery,  ii.  621. 

DELAY  AND  INSINCERITY,  (See  Delay  —  Insincerity.) 

Defences  ofj  ii.  102  a-112. 

introdaction,  ii.  102  a. 
Delay,  ii.  103-109. 

generally  no  statute  of  limitations  to  divorce  suits,  ii.  103. 

but  neglect  to  sue  may  show  connivance  or  condonation,  ii.  lOS-106. 

neglect  not  so  strong  a  bar  against  wife  as  husband,  iL  103-105. 

delay  explained,  ii.  105  a,  106. 

American  statutes  concerning,  ii.  107;  English,  ii.  108. 

parliamentary  practice,  ii.  109. 
Insincerity,  ii.  110-112. 

insincerity  connected  with  lapse  of  time,  &c.  ii.  110. 

the  doctrine  of  insincerity,  what,  ii.  110-112. 
Further  expositions  ;  namely,  — 

delay  and  insincerity  in  cases  of  impotence,  ii.  582,  683. 

how  pleaded,  ii.  342. 
DELICTUM, 

does  not  dissolve  marriage  without  judicial  decree,  ii.  279. 
DEPOSITIONS, 

as  evidence  in  divorce  causes,  ii.  234  (,  284  c. 
DESERTION,  (See  Abandonment  of  Wife.) 

whether  scriptural  ground  of  divorce,  i.  25  and  note,  26. 

Protestant  views  concerning,  L  26  and  note. 

remedy  for,  by  suit  for  restitution  of  conjugal  rights,  i.  29. 
not  in  United  States,  i.  31. 

as  affecting  presumption  of  marriage,  i.  513. 

wife  departing  through  husband's  fault,  i.  569  et  seq. 

Parliament  will  not  grant  divorce  for,  i.  662. 

and  living  in  adultery  as  ground  of  divorce,  i.  707,  825. 

whether,  is  cruelty,  i.  738. 

and  refusal  to  provide,  ground  for  divorce,  i.  819. 

effect  of  terms  '^  wilful "  and  *'  malicious  "  applied  to,  IL  88,  note. 

whether  bar  to  adultery  suit,  ii.  94,  95. 

alimony  for,  without  divorce,  ii.  358,  359. 

admissible  in  aid  of  proofs  of  adultery,  iL  621. 

party's  own  declarations  as  evidence  of,  ii.  659,  note. 
I^f'!^  ^f  ^  ground  of  divorce ,  i.  771-811. 

unwritten  law  of,  and  introduction,  i.  711,  712. 
The  statutory  terms,  L  773-776. 

stated,  and  how  their  interpretation,  i.  773. 

Scotch  statute  —  Louisiana,  i.  774. 

explanations  as  to  *'  malicious,"  i.  775. 

defined  —  what  the  elements,  i.  776. 
The  ceasing  to  cohabit,  i.  777-782. 

'*  cohabitation  "  defined,  i.  777,  note. 

what  the  separation  — what  other  elements  in,  1.  777. 

refusing  matrimonial  bed  but  not  general  cohabitation,  i.  778-782. 

joining  Shakers,  <<  relation  of  husband  and  yriie  unlawful,"  1.  781 

summary  and  result,  i.  782. 
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DESERTION,  —  continued. 

The  intent  to  desert,  i.  788-794  a. 

nature  of  the  intent  —  consent  —  mere  absence,  ii.  783. 

need  not  commence  with  the  separation,  i.  784,  784  a, 

no  unwillingness  to  be  reconciled  afterward,  L  785. 

true  legal  dimensions  of  the  intent,  i.  785. 

request  for  renewal  of  cohabitation,  i.  780. 

party  deserting  not  always  the  one  leaving  the  habitation,  i.  787. 

wife  refusing  to  follow  husband  on  change  of  domicil,  i.  788-790. 

when  one  rightly  leaves  for  other's  wrongful  conduct,  i.  791-794. 

defendant  manifesting  bona  fide  wish  for  cohabitation,  i.  794  a. 
The  justification,  i.  795-808. 

if  justifiable,  no  ground  of  divorce,  —  distinctions,  i.  795. 

the  justification  on  principle,  i.  796. 

yarioos  insufficient  annoyances  enumerated,  i.  797,  798. 

iU-conduct  less  than  would  authorize  divorce,  i.  798-799. 

argument  from  English  restitution  of  conjugal  rights,  i.  798  a. 

how  in  most  of  our  States,  i.  799. 

temporary  and  lawful  absence,  i.  800. 

non-cohabitation  during  divorce  suit,  i.  801,  802. 

same  during  imprisonment,  i.  803. 
insanity,  i.  808  a. 

further  deductions  from  suit  for  restitution  of  conjugal  rights,  i.  804, 805. 

husband  supporting  wife,  i.  805  a. 

articles  of  separation,  i.  805  6,  806. 

refusing  to  renew  cohabitation,  i.  806. 

separation  under  religious  vow  —  cause  removed,  i.  806. 

how,  when  both  parties  are  guilty,  i.  807. 

consent  and  evidence  distinguished  —  locus  penitentiae,  i.  808. 
The  continuity  of  the  desertion,  i.  809,  810. 
Law  and  evidence  of  the,  distinguished,  i.  811. 
Tike  procedure,  ii.  665-688. 

introduction,  ii.  665. 
The  plaintiff's  allegation,  ii.  665  a-669. 

following  statutory  terms,  —  form,  ii.  665  a. 

explanations  of  the  form,  ii.  666,  667. 

prima-facie  case  —  rule  in  brief,  ii.  668,  669. 
The  evidence,  ii.  670-681. 

the  law  and  the  evidence  blend,  ii.  670. 

separation  and  intent  —  consent  to  separation,  ii.  671. 

where  desertion  shown,  its  continuance  presumed,  ii.  672. 

circumstances  important  to  be  shown,  ii.  673,  674. 

wife  driving  off  her  husband,  ii.  675. 

woman  glad  to  be  deserted,  ii.  676,  681. 

other  illustrative  cases,  ii.  677-681. 
The  locality  in  which  the  suit  is  maintainable,  ii.  682,  688. 
Forms  of  libel  for,  &c.  ii.  774,  789.  (See  Forms.) 

DETECTIVE, 

conduct  of  husband's,  as  barring  divorce,  ii.  9. 

DETINUE, 

proof  of  marriage,  in  action  of,  i.  443. 
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DIGESTS, 

misfortunes  of  relying  on,  without  oonsnlting  the  onginals,  ii.  O289 
note. 

DIRECTORY, 

what  marriage  statutes  construed  as,  L  287  a, 

DISCONTINUANCE, 

of  divorce  cause,  how,  ii.  261. 

DISCRETION,  (See  Discrbtion  of  Coubt.) 

how  far  courts  can  exercise,  in  these  causes,  i.  136,  831;  ii  294. 
to  make  divorce  from  bed  and  board  or  marriage  bond,  ii.  227. 

DISCRETION  OF  COURT, 
As  ground  of  divorce j  the  law,  i.  827-836. 
general  view,  i.  827. 
reason  for  this  legislation,  i.  828. 
proposed  substitute,  i.  820. 
how  interpreted,  i.  829  et  seq. 
what  is  judicial  discretion,  i.  830. 
constitutionality  of  this  ground  of  divorce,  i.  830. 
nature  of  the  discretion  further  examined,  i.  831-835. 
Abandonment  repented  o{,  i.  836. 
The  procedure,  ii.  686,  687. 

form  of  the  allegation,  ii.  686. 

gives  jurisdiction  over  causes  of  nullity,  ii.  293,  687. 

DISMISSAL, 

of  suit,  as  evidence  of  condonation,  ii.  48. 

effect  of,  on  cross-suit,  ii.  318. 

as  to  temporary  alimony  and  suit-money,  ii.  409  a. 

effect  on  alimony  decreed,  ii.  439,  440. 

effect  of  judgment  of,  on  future  suit,  ii.  766,  767. 

DISSOLUTION  OF  MARRIAGE,  (See  Consbquekoes  —  Divobgb.) 

terminates  relationships  by  affinity,  i.  314. 
alimony  on,  only  by  statute,  ii.  376. 

DISTRICT  OF  COLUMBIA, 

divorce  jurisdiction  in,  i.  88. 

DIVESTING  TITLE, 

statutes  forbidding,  on  divorce,  ii.  513. 

DIVISION  OF  PROPERTY,  (See  Wife.) 

Between  the  parties  on  a  divorce,  ii.  509-519. 

regulated  by  statute  in  this  country,  ii.  509. 

ordering  and  varying  settlements  in  England,  ii.  509  a. 

principles  relating  to,  ii.  510-512. 

title  to  lands,  ii.  513. 

divorce  wrongly  decreed,  ii.  514. 

giving  a  portion  to  the  guilty  wife,  ii.  513,  514. 

whether  the  division  must  be  in  specie,  ii.  515,  516. 

as  to  homestead,  ii.  516  a. 

agreement  made  on  separation,  ii.  517. 

claims  of  other  parties,  ii.  518. 

some  Greorgia  and  other  cases,  ii.  517-^19. 
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DIVORCE,  (See  Consequences  —  Dissolution  of  Marbiaob  —  Di- 

vorce Suit  —  Foreign  Divorce  —  Fraudulent  Divorce  — 

Matrimonial  Common  Law  —  Matrimonial  Statutory  Law 

—  Nullity  Suit,  &c.) 
how  defined,  ii.  225. 
meaning  of  the  word,  in  statute,  ii.  293. 
conscientious  scruples  in  judge  as  to,  i.  46. 

of  one  party,  frees  both,  i.  123,  304  ;  ii.  607  a,  and  places  there  re- 
ferred to. 
guilty  party  forbidden  to  marry  after,  whether  marriage  nuU^  i.  287  a. 
permission  to  remarry  after,  i.  307  a, 
how  marriage  proved  on  petition  for,  i.  489 ;  ii.  262-275. 
when  presumed,  as  rendering  marriage  valid,  i.  514-518. 
proof  of  marriage  on  petitions  for,  affected  by  statutes,  i.  543-545. 
whether  ground  of,  required  to  justify  leaving  husband,  i.  569-571. 
History  and  policy  of  the  law  of,  i.  21-47. 
principles  to  govern  the  policy,  i.  21. 
historic&l  sketch,  i.  22-30. 

how  the  law  is  and  should  be  in  our  States,  i.  31-47. 
how  our  courts  administer  divorce  laws,  i.  45,  46. 
Impediments  to  marriage  consequent  upon,  discussed,  i.  304-307  a. 

effect  upon  remarriage  of  the  divorce  sentence,  when  uncontrolled  by 

statutes,  i.  304;  ii.  698-704. 
American  statutes  restraining  man*iage  after,  i.  305,  306. 
how  construed  —  clause  of  nullity,  i.  304-306  a. 
with  guilty  partner  in  adultery,  i.  307. 
Scotch  and  English  legislation,  &c.  i.  307. 
judicial  permission  to  remarry,  i.  307  a. 
Other  questions ;  namely,  % 

,when,  to  be  inferred  to  sustain  a  second  marriage,  i.  514-518.   . 
decree  of,  necessary  to  dissolve  the  marriage,  ii.  279. 
for  adultery,  (See  Adultery.) 

cruelty,  (See  Cruelty.) 

desertion,  (See  Desertion.) 

drunkenness,  i.  813,  813  a  ;  ii.  684  h. 

drunkenness  with  wasting  of  estate,  i.  814. 

gross  neglect  of  duty,  i.  815,  816. 

refusing  to  maintain  wife  while  having  ability,  i.  817-821. 

uniting  with  Shakers,  &c.  i.  822. 

conviction  and  sentence  to  imprisonment,  i.  823. 

absent,  and  not  heard  of,  i^  824. 

gross  misbehavior  and  wickedness,  i.  824  a. 

desertion  and  living  in  adultery,  i.  825. 

living  in  separation,  i.  825  a. 

public  defamations,  i.  825  &. 

offering  indignities,  i.  826;  ii.  684. 

inhuman  treatment,  ii.  684  a, 

violent  and  ungovernable  temper,  ii.  684  c. 

cannot  live  together  in  peace  and  happiness,  ii.  685. 

discretion  of  the  court  as  a  cause,  i.  827-835 ;  ii.  686,  687. 
(See  Discretion  of  Court.) 
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DIVORCE  —  earUinued, 

legislative  divorces,  i.  660-895  a.  (See  Lrgislativb  Diyorcis.) 

judicial  divorcea  for  past  offences,  i.  98-104,  696-699. 
form  of  Ubel  for,  ii.  770,  772-777.  (See  Forms.) 

Different  kinds  of  divorce  explained,  ii.  224-229. 
general  view,  ii.  224. 
meaning  of  the  term,  ii.  225. 

bond  of  matrimony,  bed  and  board,  judicial  separation,  nullity,  distin- 
guished and  explained,  ii.  225. 
sentence  of  nullity  defined —  "  divorce,"  ii.  226. 
election  as  to  kind  of  divorce,  ii.  227. 
peculiarities  of  bed  and  board,  ii.  228. 
common  principles  pervade  all  kinds,  ii.  229. 

DIVORCE  COURT.  (See  English  Ditorck  Court.) 

DIVORCE  JURISDICTION, 

American  doctrine  of,  stated  in  brief,  ii.  145,  note. 

DIVORCE  PRACTICE, 

what  our  unwritten  law  of,  i.  78,  79,  85. 

DIVORCE  SUIT,  (See  Alimony  —  Locality  of  Divorcb  Suit  — 

Nullity  Suit.) 

separation  during  pendency  of,  whether  desertion,  i.  801,  802. 

no  cohabitation  while,  pending,  ii.  40. 
PMic  a  party  y  with  consequences  of  the  doctrine,  ii.  229  a-251. 

doctrine  defined,  and  general  explanations,  ii.  229  b. 
The  divorce  suit  as  triangular,  ii.  230-234. 

reasons  why  ^  official  intervention,  ii.  230. 

intervention  of  court  —  conscience  of  court,  ii.  231. 

civil  or  criminal,  and  how,  ii.  332-334. 
Consen tings  and  bargainings  of  the  parties,  ii.  235-239. 

no  divorce  by  consent  or  on  default,  ii.  235. 

agreement  as  to  alimony  —  compromising  suit,  ii.  235. 

wife's  power  over  suit,  ii.  235  a. 

party,  not  public,  bound  by  default,  &c.  iil  236,  237. 

principles  governing  agreements  about  divorce,  ii.  237  a. 

agreement  to  furnish  evidence,  abstain  from  defence,  ii.  238,  239. 
Confessions  in  evidence,  ii.  240-251. 

sole  confessions  not  sufficient  proof,  ii.  240. 

rule  of  both  the  common  and  canon  laws,  iL  240,  241. 

not  altogether  excluded,  ii.  242;  not  voluntary,  ii.  242  a. 

weight  less  in  suits  of  nullity,  ii.  243. 

nature  and  amount  of  evidence  to  corroborate,  ii.  244,  245,  248,  249. 

private  examination  by  judge  as  to  confessions  made,  ii.  247.  • 

whether  defendant  must  plead  negatively,  ii.  247. 

general  result  of  doctrine  about  confessions,  ii.  248. 

confessing  for  a  purpose,  ii.  249. 

statutory  modifications  of  the  doctrine,  ii.  250,  251. 
Miscellaneous  proceedings  and  procedure  in  outline,  ii.  252-261. 
The  issue,  ii.  253,  253  a. 

what  established  in  evidence  by  respective  parties,  ii.  252,  253. 

how  of  matter  not  pleaded — conscience  of  court,  ii.  253. 
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DIVORCE   SJJIT, -^conHnued. 

necessity  and  form  of  issue,  ii.  253  a. 
The  court,  ii.  254,  255. 

ecclesiastical,  common  law,  equity,  ii.  254. 

what  particular  tribunal,  ii.  255. 
The  trial,  ii.  255  a-256  6. 

in  open  court,  or  public  excluded,  ii.  255  a. 

trial  by  judge  or  jury,  ii.  256. 

referring  the  case,  ii.  256  a;  the  finding,  ii.  2566. 
Amendments,  ii.  257. 

pleadings  —  other  steps  in  cause,  ii.  257. 

continuances  to  supply  defects,  ii.  257. 
Orders  preparatory  to  trial,  ii.  257  a,  257  6. 

bill  of  particulars,  ii.  257  a. 

delivery  and  inspection  of  papers  —  other  orders,  ii.  257  a. 

enjoining  proceedings  in  another  State,  ii.  257  b. 
New  trials,  and  other  rebearings,  ii.  258-260,  744,  748-751. 
Appeals  to  and  rehearings  in  higher  court,  ii.  260. 
Death,  ii.  261. 
Discontinuances,  ii.  261. 
How  the  marriage  is  proved  in  divorce  suit^  ii.  262-276. 

plaintiff  must  prove  it,  ii.  262. 

divorce  suit  becoming  suit  for  nullity,  ii.  262. 

what  kiad  of  marriage  it  must  be,  ii.  263.  • 

how  of  voidable  marriage,  iL  264. 

in  suits  for  nullity,  ii.  265. 

amount  and  kind  of  proof  of,  ii.  265-275. 

legislative  alterations  of  the  rule,  ii.  276. 
Further  of  the  proofs  and  witnesses y  ii  277-288. 

introduction,  ii.  277. 
The  proofs  in  general,  ii.  278,  279. 

weight,  "reasonable  doubt,"  burden,  ii.  278, 

allegations  and  proofs  to  correspond,  ii.  278. 

prove  all,  —  effect  of  delictum  without  divorce,  ii.  270. 
The  witnesses,  ii.  280-284  a. 

relatives,  servants,  friends,  ii.  280. 

whether  one  witness  sufficient,  ii.  281,  282. 

party's  answers  as  evidence,  ii.  281,  282. 

parties  as  witnesses,  ii.  282-284  a. 

effect  given  their  testimony,  ii.  284  a. 
Depositions,  ii.  2846,  284  c. 
Other  questions  of  evidence,  ii.  285-288. 

opinions  of  witnesses,  ii.  285,  286. 

delicacy  in  the  production  of  the  evidence,  ii.  287. 

follows  the  ordinary  rules,  ii.  288. 
Specially  of  the  suit  for  nullity^  ii.  289-294.     (See  Nullity  Suit.) 
The  parties  and  bringing  of  the  suit,  ii.  295-321. 

introduction,  ii.  295. 
Who  the  original  parties,  ii.  296-300.  (See  Parties.) 

Effect  of  a  party's  incapacity,  ii.  301-508  a. 

coverture,  infancy,  guardianship,  ii.  302-304. 
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DIVORCE   SUIT,  — con/inu«rf. 

insanity  of  plaintiff,  defendant,  ii.  804  a-807. 

form  of  proceedings  where  party  insane,  ii.  808,  808  a. 
Intervention  of  third  persons  as  parties,  ii.  909,  810. 
Bringing  party  into  court  by  notice,  ii.  811-814. 

citation  and  service  of  it  in  ordinary  cases,  ii.  811. 

waiving  appearance,  jurisdiction,  ii.  813. 

by  constructive  notice,  ii.  314.  (See  Constbuctive  Notice.) 

Cross-suits,  suits  pending,  and  facts  after  suit  commenced,  ii.  810-321. 

in  ecclesiastical  practice  and  ours,  ii.  316,  317. 

dismissal  where  there  are  cross-suits,  ii.  318. 

fresh  cause  after  suit  begun,  ii.  319. 

defence  appearing  after  answer,  ii.  310. 

effect  of  pendency  of  one  suit  on  another,  ii.  820. 

withdrawing  and  substituting  petition,  ii.  821. 
The  pleadings  in  court,  ii.  322-849.  (See  PLEADnro.) 

DOMICIL,  (See  Infant's  Domicil  —  Wipe's  Domicil.) 

change  of,  how  affects  voidable  marriage,  i.  117. 
husband's  right  to  change  —  how  in  desertion,  i.  788-790. 
test  of  jurisdiction  in  divorce  causes  is,  ii.  141,  &c. 
(See  Locality  of  Divorce  Suit.) 
fraud  as  to,  voiding  divorce  sentence,  ii.  763. 
General  view  of,  in  divorce  law,  ii.  116-124  a. 
why  this  inquiry  essential,  ii.  116. 
Generally  of  domicil,  ii.  117-120  a. 
defined,  ii.  117;  full  description,  ii.  118. 
change  of,  ii.  118  a;  whether  two,  ii.  119. 
different  domicils  for  different  purposes,  ii.  120. 
proof  of,  ii.  120  a. 
Specially  of  domicil  in  divorce,  ii.  120  6-123. 
what  domicil  required,  ii.  1205. 
proof  of  the  divorce  domicil,  ii.  121-123. 
going  to  another  State  to  procure  divorce,  ii.  121. 
different  results  as  to,  according  to  nature  of  inquiry,  ii.  121-128. 
Distinguishing  ''residence  "  from  domicil  for  divorce,  ii.  124a. 
in  general  of  this  distinction,  ii.  124. 
how  under  statutes  in  divorce  law,  ii.  124  a. 
Wife^s  domicil  for  divorce  jurisdiction,  ii.  125-181. 

general  doctrine  of  wife's,  following  husband's,  ii.  125. 

exceptions  in  pauper  settlements,  judicial  separations,  and  divorce  suits, 

ii.  125. 
that  wife  may  have  domicil  for  divorce  separate  from  husband's,  when 

necessary  for  her  remedy,  illustrated  and  explained,  ii.  126-128. 
doctrine  settled  in  United  States  courts,  ii  128  a. 
some  English  views,  ii.  129-131. 
Jurisdiction  to  dissolve  marriage  w  at  domicil,  ii.  131  a-142. 

(See  Locality  of  Divorce  Suit.) 
specific  propositions  as  to  jurisdiction  at  domicil,  iL  148-199  e,  202- 
207,  209-214. 

DOOR  OF  THE  CHURCH.  (See  Church  Door.) 
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DOWER, 

voidable  marriage  sufficient  for,  i.  116. 
wife  below  nine  years  old  cannot  have,  i.  16L 
not,  on  informal  marriage,  L  277  b. 
proof  of  marriage  in  questions  of,  i.  443. 

whether,  barred  by  wife's  desertion  and  living  in  adultery,  i.  626-629. 
none  anciently  after  any  form  of  divorce,  i.  661,  note, 
after  ex-parte  divorce  in  another- State,  ii.  170  c. 
after  divorce  a  vinculo,  ii.  706-711. 
a  mensa,  ii.  730. 
DRUNKENNESS, 

how  affects  marriage  celebrated  during,  i.  131, 182;  ii.  663,  note, 
not  alone  cruelty,  i.  734. 
as  ground  of  divorce,  i.  813. 
with  wasting  of  the  estate,  i.  814. 
procedure  to  obtain  divorce  for,  ii.  684  b, 
DURESS,  (See  Fear.) 

as  an  impediment  to  marriage,  i.  210-213. 

same  principles  apply  to  duress  in  marriage  as  other  contracts,  i.  210. 

what  sufficient  fear,  i.  211. 

consent  under  arrest,  L  212,  213. 

case  of  James  v.  Smith,  i.  213. 
who  parties  in  this  suit  —  cohabitation,  i.  214. 
whether  this  marriage  void  or  voidable,  i.  215. 

DUTY, 

neglect  of,  as  ground  of  divorce,  i.  815,  816. 


EARNINGS, 

husband's,  foundation  for  alimony,  ii.  446. 

ECCLESIASTICAL  COURTS,  (See  Ecclesiastical  Pbactice.) 

their  origin  and  constitution,  i.  48-50. 

rules  of  decision,  i.  51-57. 
text-books  and  reports,  i.  58-62. 
judges,  how  commissioned,  i.  48. 

character  and  qualifications  of,  i.  63. 
how  restrained  by  temporal,  i.  109,  110. 
no  jurisdiction  over  custody  of  children,  ii.  531. 
effect  of  their  judgments,  ii.  748-750. 
Practice  of  the,  ii.  215-228. 

proceedings  plenary  and  summary,  ii.  216. 
names  of  some  of  the  pleadings,  ii.  216. 
concerning  the  answer,  ii.  217. 
three  successive  allegations  allowable,  ii.  218. 
the  contestation  of  the  suit,  ii.  219. 
objecting  to  admitting  an  allegation,  ii.  220. 
term  probatory,  the  evidence,  the  hearing,  ii.  221. 
successive  terms  probatory,  &c.  ii.  222. 
ancillary  proceedings,  ii.  223. 

ECCLESIASTICAL  LAW,  (See  Matrimonial  Common  Law.) 

General  view  ofthe,  i.  48-65  b. 
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ECCLESIASTICAL  LAW, ^continued. 

courts  of,  and  their  jurisdiction,  i  48. 
Origin  and  nature  of  tiie,  i.  49-55. 
Deemed  part  of  the  common  law,  i.  56,  57. 
Books  of  the,  i.  58-^2. 

The  ecclesiastical  judges  and  their  decisions,  i.  63,  64. 
Later  English  tribunals  for  divorce,  i.  65-65  b. 
Divorce  Court  and  statutes,  i.  65  and  note. 
Supreme  Court  of  Judicature,  i.  65  a. 
reports  of  decisions  in  these  courts,  L  65  b. 
ECCLESIASTICAL  LIBEL, 

how,  diJSers  from  ours,  ii.  323,  324. 
ECCLESIASTICAL  PRACTICE,  (See  Ecclesiastical  Courts.) 

effect  of  denying  marriage  in,  ii.  262. 

EJECTMENT, 

proof  of  marriage  in  suits  for,  i.  443,  &c. 
ELOPEMENT, 

and  adultery,  effect  of,  on  wife's  dower,  i.  62&-628. 
EMANCIPATION, 

effect  of,  on  status  of  persons  married  while  slaves,  i.  158  a-163  a. 
(See  Slavery  and  Emancipation.) 
on  children  born  in  slavery,  i.  163  b. 
how  on  laws  against  intermarriage  of  blacks  and  whites,  i.  308  a. 

EMANCIPATION  OF  CHILD, 
whether,  by  marriage,  i.  295. 

EMBASSADOR'S  CHAPEL, 

marriage  in,  i.  395  and  note,  397. 
"ENDANGER  LIFE," 

ground  of  divorce,  i.  752. 

ENGLISH  DIVORCE  COURT, 

law  and  reports  of,  i.  65  and  not»-65  b, 
ENGLISH  ECCLESIASTICAL  LAW.  (See  Ecclesiastical  Law.) 

ENTICING  WIFE, 

action  by  husband  for,  i.  625. 

EQUITY,  (See  Injunction.) 

law  of,  without  equity  courts,  i.  70. 

jurisdiction  of,  in  causes  of  nullity,  ii.  291,  292. 

alimony  on  a  supplicavit,  ii.  352. 

giving  alimony  without  divorce,  and  when,  ii.  350-363. 

(See  Alimony.) 
whether,  alimony  as  supplemental  to  a  divorce,  ii.  381,  382. 

custody  of  children  in  divorce  suits,  ii.  531. 
annulling  divorce  decree  for  fraud,  ii.  753  d, 

ERROR,  (See  Mistake  op  Fact.) 

as  an  impediment  to  marriage,  i.  206-209. 
the  doctrine  on  principle,  i.  206. 
must  usually  involve  a  fraud,  i.  207. 
doctrine  of  the  canonists,  i.  208. 

in  ordinary  contracts,  i.  209. 
ratification,  by  cohabitation,  &c.  i.  214,  215. 
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ESTOPPEL, 

to  deny  marriage,  i.  537 ;  legislative  divorce  as,  i.  695  a. 

EVIDENCE,  (See  Witnesses.) 

of  marriage  and  legitimacy,  i.  408-549.  (See  Marbiage.) 

confessions  as,  ii.  240-251.  (See  Confessions.) 

of  marriage  in  divorce  suits,  ii.  262-277. 
must  be  legally  as  well  as  morally  sufficient,  ii.  278. 
Further  of  the  proofs  and  witnesses,  ii.  277-288. 
in  general,  ii.  278,  279. 

the  witnesses,  ii.  280-284  a;  depositions,  ii.  284  b,  284  c, 
opinions  of  witnesses,  ii.  285,  286. 
indelicate  evidence,  &c.  ii.  287,  288. 

(And  see  the  various  other  titles  for  the  evidence.) 

EXAMINER, 

what  is,  in  the  ecclesiastical  practice,  ii.  221. 

**  EXCESSES,'* 

as  ground  of  divorce,  1.  724. 

EXECUTION, 

collecting  alimony  by,  ii.  498. 

EXISTING  CAUSES, 

whether  statute  may  authorize  divorce  for,  i.  696-699. 

EX-PARTE  DIVORCE, 

doctrine  concerning,  ii.  128  a,  141  and  note,  155-170  c,  199  a-199  c, 
from  bed  and  board,  distinguished,  ii.  201. 

EXPENDITURES, 

household,  husband's  right  to  manage,  i.  555,  759. 
presumed  authority  of  wife  as  to,  i.  556-558. 

EXPENSES  OF  SUIT,  (See  Attorney  —  Costs  —  Suit-Monet.) 

husband  pays,  on  both  sides,  ii.  387  et  seq. 

EXPERTS, 

who  and  how,  to  foreign  marriage  law,  i.  529-531. 

EX  POST  FACTO  LAW, 

statute  forbidding  divorced  person  to  marry  is  not,  i.  304. 


FACT   OF  MARRIAGE,  (See   Foreign  Marriage  —  Record  of 

Marriage.) 
what  issues  involve  the,  i.  442,  537,  538. 
in  what  sense,  must  always  be  proved,  i.  538. 
effect  of  proving  foreign,  i.  521-528. 
proof  of,  how  affected  by  statutes,  i.  543-545. 
as  to  proving,  in  divorce  causes,  ii.  270-275. 
in  aid  of  proof  of  adultery,  ii.  628. 
How  proved  otherwise  than  by  the  record^  i.  482-502. 
introductory  explanations,  ii.  482-484. 
In  general  of  fact  of  marriage,  i.  485,  486. 
how  defined  —  every  marriage  may  be  proved  as,  i.  485. 
how  generally  in  the  books,  i.  486. 
Circimistantial  evidence  in  proof  of,  i.  487-493. 
illustrations  of  such  evidence  held  sufficient,  i.  488,  489. 
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FACT  OF  MARRIAGE,  —  continued. 

Morris  o.  Miller,  &c.  considered,  i.  490-492. 

when  circumstantial  evidence  not  allowed,  i.  493. 

conclusion  as  to  general  doctrine,  i.  493. 
Direct  evidence  other  than  by  record,  i.  494-496  a. 

clergymen  and  third  persons  present  as  witnesses,  i.  494. 

official  character  of  clergymen,  how  proved,  i.  495,  496 . 

how  of  proving  form  of  ceremony,  i.  496  a. 
Confessions  and  admissions  of  the  party,  i.  497-502. 

admissibility,  i.  497,  498,  501. 

weight  given  confessions,  i.  500,  501. 

token  accompanying  confession,  i.  502. 

FACTORIES,  ENGLISH, 

marriage  in,  i.  395,  397. 

FACULTIES, 

husband's,  whence  alimony,  ii.  445-453. 

FALSEHOOD  AND  CONCEALMENT, 
as  tending  to  show  adultery,  ii.  629. 

FAMILIARITIES, 

in  proof  of  adultery,  ii.  625. 

FATHER, 

bringing  divorce  suit  for  child,  ii.  297,  298.  •  * 

rights  and  duties  of,  at  common  law,  ii.  527-529. 

how,  as  to  custody  of  children,  ii.  525  et  seq.  (See  Children.) 

liability  of,  for  support  of  children  after  divorce,  ii.  556-558. 
FEAR,  (See  Duress.) 

cohabitation  through,  not  condonation,  ii.  44  a. 

FELONY, 

commission  of,  reviving  condoned  offence,  ii.  57. 

FINDING, 

the,  in  divorce  cause,  ii.  256  h, 

FLEET  PRISON  MARRIAGES, 
concerning,  i.  293  and  note, 
register  of,  as  evidence,  i.  465. 

FOREIGN  DIVORCE,  (See  Conflict  of  Laws  —  Locality  of  Di- 

YORCB  Suit.) 
proof  of,  i.  477. 

FOREIGN  LAW,  (See  Conflict  of  Laws  —  Foreign  Marriage.) 

has  no  extra-territorial  force,  i.  366,  367;  ii.  701,  702. 
proof  of,  in  connection  with  foreign  record,  i.  475,  476. 
fToto,  proved^  i.  408-431. 

distinction  between  marriage  and  proof  of  marriage,  L  408. 
other  preliminary  distinctions,  i.  409,  410. 
Generally  of,  and  proof  of,  i.  411-423. 
judicial  cognizance  of  law  of  nations,  i.  410,  422. 
where  no  proof  of  foreign  law,  cause  goes  on  presumptions,  i.  411,  414. 
what  the  presumptions  are,  i.  411-417. 
how  far  our  States  are  foreign  to  one  another,  i.  415. 
how  the  doctrine  in  principle,  i.  416,  417. 
he  who  relies  on  a  foreign  law  must  aver  and  prove  it,  i.  418. 
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FOREIGN  LAW, -^continued, 

whether  proof  of,  is  for  judge  or  jury,  i.  418-421,  423. 
proof  of  private  statutes,  &c.  i.  421,  note, 
what,  and  law  of  nations,  courts  take  cognizance  of,  i.  422. 
United  States  courts  take  cognizance  of  State  laws,  i.  423. 
House  of  Lords,  of  English  law  on  appeals  from  Scotland,  i.  423. 
The  methods  of  proof,  i.  423  a-431. 
printed  statute  books  and  reports,  i.  423  a. 
how  our  State  laws  are  proved  in  sister  States,  i.  424-430. 

laws  of  a  country  strictly  foreign,  i.  426-430. 
power  of  United  States  consul  to  authenticate  foreign  laws,  i.  426. 
witnesses  to  foreign  laws,  i.  426. 
proof  of  imwritten  foreign  law  —  foreign  statutes,  i.  427. 

whether  expert  proof  permissible  or  necessary,  i.  428,  429. 
foreign  judicial  decisions,  i.  430. 
general  suggestions  —  rule  of  court  proposed,  i.  431. 
As  to  marriage,  proof  of,  — 
the  witnesses,  i.  520-532. 
confessions,  i.  532. 
generally  as  to  alleging  and  proving,  i.  533. 

FOREIGN  MARRIAGE,  (See  Conflict  of  Laws  —  Forbiqn  Law.) 

Specially  of  the  proof st  of,  i.  519-536. 

this  inquiry  relates  to  the  fact  of  marriage,  i.  519. 

effect  of  proving  a  fact  of  marriage  abroad  without  proving  the  foreign 

law,  i.  521-528. 
what  the  proper  proof  of  the  foreign  law  in  these  cases,  1.  529-533. 
burden  of  proof  of  the  foreign  law,  i.  534. 
circumstances  excusing  the  proof,  i.  535. 

FOREIGN  RECORDS,  (See  Record  of  Marriage.) 

in  proof  of  marriage,  discussed,  i.  474478. 

FORMAL   SOLEMNIZATION,  (See  Ceremony  of  Marriage^ 

Solemnization  of  Marriage.) 
FORMS, 

Libel,  BUI,  or  Petition,  — 

nullity,  general  form,  ii.  769. 

marriage,  statute  forbidding,  after  divorce,  ii.  769  a. 
adultery,  full  libel,  ii.  324  a,  770,  772,  773,  775,  777,  782. 

allegation  of,  ii.  602. 
desertion,  full  libel,  ii.  774. 

allegation  of,  ii.  665  a,  787. 
cruelty,  full  libel,  ii.  776. 

allegation  of,  ii.  650,  650  a. 
drunkenness,  full  libel,  ii.  776. 

allegation  of,  ii.  684  h, 
impotence,  allegation  of,  ii.  578,  579  a,  789. 
insanity,  allegation  of,  ii.  562. 

fraud  in  connection  with  impotence,  allegation  of,  ii.  578. 
marriage,  allegation  of,  ii.  330-333,  562,  771. 
residence  in  State,  allegation  of,  ii.  771. 
Demurrer,  ii.  769  a. 
Joinder  in  demurrer,  ii.  769  a. 
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FOUMS  J  — continued. 
Answers  and  Pleas ^  ii.  324  a,  788. 
Plea  of  recrimination^  adultery,  ii.  789. 
Replication  f  ii.  788. 
Alimony,  petition  for,  ii.  490. 
Confrontation^  decree  of,  ii.  641,  note. 
OaVi  of  inspectors  in  impotence,  ii.  598. 
Fined  Decrees,  — 

sentence  of  nullity  for  duress,  i.  213. 

same  for  insanity,  ii.  778. 

dissolving  marriage  for  adultery,  ii.  776. 

bed  and  board  for  cruelty,  ii.  780. 

permanent  alimony,  ii.  781. 

affirming  decree  of  court  below,  ii.  779. 
Petition  to  reverse  Decree,  ii.  786. 
Record,  ii.  777,  784. 

FORUM,  (See  Locality  of  Divoroe  Suit.) 

for  divorce,  the,  ii.  113-214. 

FRAUD, 

blending  with  insanity,  as  impediment  to  marriage,  1.  134,  135. 
whether  marriage  of  impotent  person  is,  i.  178,  note,  323. 
effect  of,  on  legislative  divorce,  i.  687-692. 
generally,  effect  of,  in  legislation,  i.  687,  690-692. 
equity  jurisdiction  to  divorce  for,  ii.  291,  687. 
vacating  sentence  of  divorce  for,  in  it,  ii.  753-753  e,  760  et  seq. 
As  a  ground  of^nullity,  discussed,  i.  165-205,  214,  215. 

difficulties  of  the  subject,  i.  165;  essential  distinctions,  i.  166,  167. 

difference  whether  there  has  been  copula  or  not,  i.  166,  169,  172,  192. 

rules  as  to  fraud  peculiar  to  marriage,  i.  167. 

misrepresentation  as  to  character,  fortune,  &c.  i.  167,  168. 

when  same  fraud  vitiates  marriage  as  other  contracts,  i.  169,  170,  172. 

when  likened  to  executory  contract  to  marry,  i.  170. 

no  fraud  where  complainant  knew  of  the  facts,  i.  171. 

conspiracy  as  a  species  of  fraud,  considered,  i.  173-176. 

how  of  acts  of  agents  and  third  persons,  i.  173,  note,  174-176. 

how  statutes  authorizing  divorce  for  fraud  construed,  1.  177,  178,  181. 

**  fraudulent  contract,'*  meaning  of,  i.  178. 

whether  impotence  is  such,  i.  178,  note. 

false  representations  of  chastity,  i.  179,  179  a. 

pretending  to  be  chaste  yet  being  pregnant,  i.  180-191. 

Reynolds  v.  Reynolds  considered,  i.  181-190. 

later  cases,  i.  190  a,  190  h ;  earlier  cases,  i.  191;  statutes,  &c.,  i.  191  a. 

forgery  in  procuring  marriage  hcense,  i.  192. 

operating  by  fraud  on  a  weak  mind,  i.  193-196. 

the  consideration  that  marriage  is  an  executed  contract,  i.  194. 

must  look  at  the  facts  of  particular  cases,  i.  197. 

the  Scotch  law,  i.  198-203. 

effecting  marriage  by  assuming  wrong  name,  i.  204. 

dictum  that  no  fraud  vitiates  marriage,  i.  205. 

guilty  party  cannot  take  advantage  of  the  fraud,  i.  214. 

effect  of  cohabitation  knowing  the  fraud,  i.  214. 
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FRAUD,  —  continued. 

whether  this  marriage  voidable  or  void,  i.  215. 
GenercU  view  of  the  procedure  in,  ii.  570-678. 

equity  takes  jurisdiction,  ii.  570. 

the  allegation  in  the  bill,  ii.  571. 

the  evidence,  ii.  572,  573. 
"FRAUDULENT  CONTRACT," 

meaning  of  the  words,  i.  178  and  note. 

FRAUDULENT  CONVEYANCE, 

by  husband,  effect  on  alimony,  ii.  450. 

FRAUDULENT  DIVORCE, 

marriage  after,  voidable,  i.  118. 

effect  of  fraud  on  divorce  sentence,  ii.  753-758  e,  760-764. 

FREE  NEGROES, 

how  formerly  as  to,  and  slaves  intermarrying,  i.  309. 

FRIENDS, 

as  witnesnes  in  divorce  causes,  ii.  280. 
FRIGIDITY  (See  Impotence.) 

"GOD'S  LAW," 

effect  of  words,  in  statute  regulating  marriage,  i.  814,  877. 

GRETNA  GREEN, 

form  of  marriage  in,  i.  229,  note. 

GROSS  MISBEHAVIOR, 

as  ground  of  divorce,  i.  824  a. 

GROSS  NEGLECT  OF  DUTY, 

a  ground  of  divorce,  i.  815,  816. 
GUARDIAN, 

nullity  suit  by,  ii.  298. 
GUARDIAN  AND  WARD, 

status  of,  compared  to  marriage,  i.  16. 
GUILTY  HUSBAND, 

justice  to  pecuniary  interests  of,  on  divorce,  ii.  880,  457,  469. 

GUILTY  WIFE, 

whether,  may  have  alimony,  ii.  377-879  a. 
property  to,  on  divorce,  ii.  513. 

HABIT  AND  REPUTE, 

marriage  by,  i.  266,  266  a,  540. 
HABITUAL  ADULTERY, 

alleging,  as  ground  for  divorce,  ii.  611. 

HABITUAL  DRUNKENNESS,  (See  Drunkeknem.) 

as  ground  for  divorce,  i.  R13,  818  a  ;  ii.  684  b, 

HAPPINESS.  (See  Peace  and  Happiness.) 

hardwicke's  marriage  act, 

concerning,  i.  294. 
HEALTH  suffering, 

as  evidence  in  impotence,  ii.  600  a, 
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HISTORY, 

of  divorce  laws,  i.  22  et  seq. 

of  void  and  voidable  in  marriage,  i,  106-111. 
HOMESTEAD, 

how  regarded  in  alimony,  ii.  451^ 

after  divorce,  ii.  516  a. 

HOUSE  OF  LORDS, 

hearing  Scotch  appeals,  takes  cognizance  of  English  law,  i.  428. 

HOUSEHOLD  EXPENDITURES.  (See  Expenditures.) 

HUSBAND,  (See  Guilty  Husband  —  Insanity  —  Wife.) 

liability  of,  for  support  of  wife  in  various  circumstances,  discussed, 

i.  550-656  a;  ii.  369.  (See  Necessaries.) 

temporary  absence  of,  how  affects  property  rights,  i.  559-567. 
fault  of,  producing  separation,  effect  on  property  rights,  i.  568-572. 
duty  and  liability  of,  on  separation  through  wife's  fault,  i.  573-^77. 
on  separation  by  mutual  consent,  i.  578-581. 
how  in  cases  of  the  various  sorts  of  separation,  1.  582-629. 
right  of,  to  govern,  i.  754;  chastise  wife,  i.  754;  confine  her,  i.  755-757. 
duty  of,  to  guard  morals  of  wife,  ii.  17,  18. 
not  to  support  children  of,  by  former  marriage,  ii.  527. 
as  witness  to  adultery  committed  with  wife,  ii.  643. 
supporting  wife,  effect  in  desertion,  i.  806  a. 
HUSBAND  AND  WIFE,  (See  Husband  —  Parties  to  Marriage 

—  Wife.) 
correlatives,  —  cannot  be  one  without  the  other,  i.  123  ;  ii.  697  a  and 

places  there  referred  to,  699. 
whether,  witnesses  as  to  legitimacy,  i.  547. 
relative  rights  and  duties  of,  i.  788-790;  ii.  17-20. 


IDENTITY,  (See  Confrontation.) 

of  parties  to  marriage,  proof  of,  i.  479-481. 

how  proof  of,  compelled  in  divorce  and  nullity  cases,  ii.  641,  641  a. 

IDIOCY.  (See  Insanity  —  Want  of  Mental  Capacity.) 

IGNORANCE  OF  LAW,  (See  Mistake  of  Fact.) 

as  avoiding  marriage,  i.  205. 
ILLEGITIMATE  CHILDREN, 

(See  Child  —  Children  —  Legitimacy.) 

same  as  legitimate,  in  respect  to  affinity  and  consanguinity,  1.  315. 

ILL-FAME, 

visit  to  house  of,  in  proof  of  adultery,  ii.  626. 
ILLICIT  COHABITATION, 

When  marriage  presumed  after  cohabitation  illicit  in  beginning^  i.  503-518. 

rule  varies  with  the  circumstances,  i.  503. 

and  with  law  as  to  requiring  formal  solemnization,  L  504. 

parties  preferring  illicit  commerce,  i.  506-507  a, 

formal  ceremony  in  ignorance  of  impediment,  i.  607  &,  508. 

distinction,  whether  formal  solemnization  required  or  not,  i.  509. 

woman  a  common  prostitute,  whites  and  blacks,  i.  512. 

the  nature  of  the  presumption  of  marriage  in  these  cases,  i.  513. 
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ILLICIT  COHABITATION,  -«  continued. 

presuming  divorce  in  support  of  second  mArriage,  i.  514-518. 
IMPAIR  OBLIGATIONS  OF  CONTRACT, 

divorce  laws  do  not,  i.  8. 

legislative  divorces  do  not,  i.  665-669. 

IMPEDIMENTS, 

(See  Canonical  Impediments  —  Nullity  op  Marriaoe.) 
what,  in  general,  make  marriage  void,  what  voidable,  i.  105,  112-115. 

(See  Void  and  Voidable.) 
IMPERFECT  CONSENT.  (See  Consent.) 

IMPOTEN  CE, 

jurisdiction  in,  i.  72. 

statute  making,  ground  of  divorce,  how  construed,  i.  96. 

makes  marriage  voidable,  i.  105,  112,  113. 

effect  of  second  marriage  after  fraudulent  divorce  for,  i.  113. 

jurisdiction  in  causes  of,  i.  178,  note ;  ii.  291. 

not  a  fraud,  i.  178,  note. 

antenuptial  pregnancy,  whether  analogous  to,  i.  185. 

showing,  in  defence  of  charge  of  adultery,  ii.  627,  628. 
Law  ofi  as  ground  of  nullity ,  i.  321-340. 

doctrine  of,  in  brief,  i.  321. 
General  view  of  the  doctrine  of,  i.  322-324. 

two  objects  of  marriage — offspring  and  avoiding  fornication,  i.  322. 

marriage  implies  warranty  of  ability  to  consummate,  i.  323. 

how,  defined,  i.  324. 
As  to  procreation  and  copulation  respectively,  i.  325-330. 

under  Scotch  and  canon  laws,  i.  325. 

with  us,  mere  barrenness  not  sufficient,  i.  326. 

copula  imperfect  —  what  capacity  required,  i.  327-328  a. 

want  of  child-bearing  organs,  i.  329. 

procreation  without  true  copula,  i.  330. 
Further  specific  doctrines,  i.  331-3386. 

cases  of  impotence  how  plentiful,  i.  331,  331  a,  337> 

may  be  in  man  or  woman,  i.  331 ;  courts  bound  to  give  relief,  i.  381. 

must  exist  at  marriage  and  be  incurable,  i.  332. 

surgical  operation  —  refusing  means  of  cure,  i.  332. 

mere  refusal  of  copula,  distinguished,  i.  332  a. 

origin  of  no  consequence,  i.  333. 

past  age  of  childbearing,  i.  333,  334. 

as  to  one  person  only —  impotence  versus  hanc,  i.  336. 

classification  of,  i.  336;  new  forms  of,  i.  337. 

cases  of  excessive  sensitiveness,  i.  338,  338  a. 

effect  of  deed  of  separation,  i.  338  6. 
How,  impairs  the  marriage,  i.  339-340. 

under  unwi'itten  law,  voidable,  i.  339. 

under  statutes,  how  —  statutes  construed,  i.  339  a.  . 
Procedure  in  the  nullity  suit  for  j  ii.  574-600  a. 

delicate  nature  of  suit  —  indelicate  evidence,  ii.  574. 
The  forms  of  the  allegation,  ii.  575-579  b. 

sufficient  and  insufficient  methods  and  forms  of  alleging  the,  considered 
and  distinguished,  ii.  575-579. 
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IMPOTENCE,  —  continued, 

joining  different  kinds  of,  ii.  579  6. 
Setting  up  one's  own  impotence,  ii.  580,  581. 

known  or  not  at  marriage,  distinguished,  ii.  580. 

and  whether  complaint  may  come  from  either  party,  ii.  580,  581. 
Delay,  insincerity,  and  age,  ii.  582-584. 

delay  and  the  insincerity  of  the  complaint,  ii.  582,  583. 

effect  of  parties'  age,  and  must  it  be  alleged,  ii.  584. 
Triennial  cohabitation  in  proof,  ii.  585-580.     . 

generally  necessary  when  defect  not  obvious  on  inspection,  iL  585. 

as  to  infants  below  eighteen,  ii.  586. 

less  than  three  years  with  other  proofs,  ii.  587. 

substantial  compliance  with  the  rule  sufficient,  ii.  588. 

late  qualifications  and  limits  of  the  rule,  ii.  588  a,  588  b. 

how  in  United  States,  and  in  Scotland,  ii.  589. 
Inspection  of  the  person  in  proof,  ii.  590-599  a. 

doctrine  defined  —  comes  from  necessity,  ii.  590-592. 

how  specially  with  us,  ii.  591-593. 

limits  of  rule  —  already  inspected,  ii.  594,  595. 

necessity  to  appear,  methods  to  compel,  defendant  abroad,  iL  594  a,  595. 

inspection  of  complaining  woman,  ii.  596. 

how  many  inspectors,  swearing  them,  their  certificate,  ii.  597,  598. 

effect  of  certificate  —  taking  their  testimony  as  witnesses,  ii.  598. 

direction  to  inspectors  in  New  York,  ii.  599. 

same  in  Vermont  —  reference  to  commissioner,  ii.  599  a. 
Other  questions  of  evidence,  ii.  599  6-600  a. 

burden  of  proof,  parties  as  witnesses,  how  much  proof,  ii.  599  &-600. 

illustrations  of  evidence,  iL  600. 

health  of  the  party  suffering,  ii.  600  a. 

IMPRISONMENT,  (See  Conviction  and  Sentence.) 

whether  husband  may  inflict,  on  wife,  i.  755,  756. 
separation  during,  whether  desertion,  i.  803,  803  a. 

**IN  FACIE  ECCLESI^,"  (See  Priest.) 

what  marriages  are,  i.  277  b. 

IN  REM,  (See  Proceeding  in  Rem.) 

divorce  a  proceeding,  ii.  147,  156,  164,  755. 

INCEST,  (See  Consanguinity  and  Affinity.) 

relationship  remote,  marriage  voidable,  i.  112. 
near,  universally  void,  i.  876,  377. 
proof  of  marriage  in  indictments  for,  i.  442. 

INCHOATE  MARRIAGE, 

want  of  age  makes,  i.  153. 

INCOME, 

husband's,  as  source  of  alimony,  ii.  447-453. 

INCUMBRANCES, 

on  husband's  estate,  effect  of,  as  to  alimony,  ii.  448,  450. 
INDELICATE  EVIDENCE, 

admissible  in  divorce  causes,  ii.  287;  in  impotence,  ii.  574. 
INDIAN  DIVORCES, 

effect  of,  i.  222  et  seq. ;  ii.  754. 
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INDIAN  MARRIAGES, 

effect  of,  i.  222-225. 
INDIGNITIES, 

offering,  as  ground  of  divorce,  i.  826. 

the  procedure  in,  ii.  684. 

INDISSOLUBILITY. 

when  doctrine  of,  introduced  into  divorce  law,  i.  24. 

whence  doctrine  of,  i.  25-28. 

probably  not  known  in  ancient  English  law,  i.  661  and  note,  705. 
INFANCY.  (See  Want  of  Age.) 

INFANT  HUSBAND, 

holden  for  necessaries  to  wife,  i.  553. 
INFANT'S  DOMICIL, 

as  to  jurisdiction  in  his  divorce  suit,  ii.  207. 
INFANTS,  (See  Children.) 

how  bring  and  defend  divorce  suits,  ii.  803,  304. 

not  deemed  impotent,  till  eighteen  years  old,  ii.  586. 
«*  INHABITANT  OF  THIS   STATE," 

meaning  of  the  words,  ii.  200. 

INHUMAN  TREATMENT, 

procedure  to  obtain  divorce  for,  ii.  684  a. 

INJUNCTION, 

against  proceeding  for  divorce  in  another  State,  ii.  257  5. 

in  aid  pf  alimony,  ii.  502-504. 
INNOCENCE, 

presumption  of,  as  to  evidence  of  marriage,  discussed,  1. 253-265, 434-449. 

conflicting  with  presumption  of  life,  i.  452  et  seq. 

INSANE  PERSONS,  (See  Unsound  Mind  —  Weak  Mind.) 

statutes  relating  to  marriage  of,  how  interpreted,  i.  90  b  et  seq. 

marriage  of,  void,  i.  115. 

whether,  may  sue  and  be  sued  for  divorce  and  nullity,  and  how  bring 
or  defend  suit,  ii.  304  a-308  a. 
INSANITY,  (See  Want  of  Mental  Capacity.) 

statutes  as  to  impediment  of,  construed,  i.  90  6-95,  137,  137  a. 

husband's,  effect  of,  on  duty  to  support  wife,  i.  565,  566. 

excuses  adultery,  i.  712. 

effect  of,  in  cases  of  cruelty,  i.  734  a;  in  desertion,  i.  803  a. 

how  the  nullity  suit  for,  ii.  298,  307. 

INSINCERITY,  (See  Delay  and  Insincerity.) 

as  defence  in  suit  for  impotence,  ii.  582,  583. 

INSPECTION  OF  PERSON, 

in  proof  of  impotence,  ii.  585,  587,  590-599. 
INTENT, 

want  of  criminal,  excuses  adultery,  i.  709. 

what,  in  cases  of  desertion,  i.  783-794  a. 
INTERPRETATION, 

of  our  divorce  statutes,  i.  89-104. 

INTERVENTION,  (See  Queen's  Proctor.) 

of  third  persons  in  divorce  suits,  ii.  309,  310,  756. 
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INTOXICATION,  (See  Drunkenness.) 

effect  of  marriage  celebrated  in  state  of,  i.  ISl)  189 1  ii.  563. 

mVADING  ARMY, 

marriage  within  lines  of,  i.  899,  400. 

ITCH, 

communicating,  cruelty,  i  735. 


JACTITATION, 

principles  relating  to  the  suit  of,  ii.  290,  758,  759. 

JACTITATION  SENTENCE, 

•  _ 

how  far,  conclusive,  ii.  757,  759. 

JOINDER, 

of  causes  of  divorce,  rules  as  to,  ii.  826,  327. 
how  in  impotence,  ii.  579  b. 

JUDGE, 

conscientious  scruples  of,  as  to  divorce,  i.  46. 

JUDGE'S  DISCRETION,  (See  Court  —  Disgretioii  of  Coukt.) 

as  ground  of  divorce,  the  law,  i.  827-835. 

judicial  discretion  defined,  i.  830. 
the  procedure  in,  ii.  686,  687. 

JUDICIAL  COGNIZANCE, 

how,  of  foreign  laws,  i.  414,  417,  423,  423  a. 

JUDICIAL  DECISIONS, 

foreign,  proof  of,  i.  430. 

JUDICIAL  RECORDS, 

as  evidence  of  marriage,  1.  542. 

JUDGMENT,  (See  Decree  —  Sentence  —  Verdict.) 

effect  of,  in  proof  of  marriage,  i.  542. 

JURISDICTION  FOR  DIVORCE,  (See  Leoislativb  Divorces  — 

Locality  of  Divorce  Suit.) 

and  for  marriage,  whether  in  United  States  or  State,  i.  87,  88. 

no,  without  statutes  designating  the  court,  i.  69,  71;  ii.  291. 

but  equity  may  in  some  cases  pronounce  marriage  void,  ii.  291,  292. 

to  appear  in  averment,  ii.  343  6,  844. 

decree  of  court  without,  null,  ii.  753  e. 
(For  the  elements  of  both  divorce  and  nullity  jurisdiction,  under  the  statutes 

and  under  the  law  of  nations,  see  Locality  of  Divorce  Strrr.) 

JURY, 

whether  evidence  of  foreign  law  for,  or  court,  i.  418-422. 
(For  the  respective  provinces  of  court  and  jury  in  various  cases,  see  the  several 

heads.) 

JURY  TRIAL, 

in  divorce  causes,  ii.  256. 


KNOWLEDGE,  (See  lairoRAKCE  of  Law  —  Mistake  of  Fact.) 

what,  necessary  in  condonation,  ii.  38  et  seq. 
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LANDS,  (See  Curtesy  —  Dower.) 

conveyed  to  husband  and  wife,  effect  of  diYorce  on«  ii.  71(K 

LAPSE  OF  TIME  AND  INSINCERITY.  (See  Delay.) 

LAW.  (See  Ignorance  of  Law.) 

LAW,  FOREIGN.  (See  Foreign  Law.) 

LAW  OF  NATIONS, 

courts  take  judicial  cognizance  of,  i.  410,  422. 

LAW  OF  NATURE, 

marriage  under,  what,  i.  20. 

LEGACY, 

how,  after  emancipation,  i.  163  &,  note. 

on  condition  to  leave  husband,  condition  void,  i.  635. 

LEGISLATIVE  DIVORCE, 

presumption  of,  i.  515. 

alimony  after,  ii.  382. 

effect  of,  on  curtesy,  ii.  713. 
Law  and  practice  of,  discussed,  i.  660-695  a. 

introductory  views,  i.  660. 
The  general  doctrine,  i.  661-664. 

old  English  divorce  law,  i.  661. 

how  anciently  of  divorce  for  adultery  —  mistakes  corrected,  i.  661,  note. 

historical  origin  of  parliamentary  divorce,  i.  661,  662. 

how  thence  legislative  divorce  with  us,  i.  663,  664. 

in  general  of  the  doctrine  of,  with  us,  i.  664. 
Whether,  impairs  obligation  of  contracts,  i.  665-669. 

various  views  collected,  i.  665,  666,  668,  note. 

immaterial  what  the  tribunal  granting  divorce,  i.  666  a. 

marriage  not  a  contract  —  vested  rights  of  property,  i.  667. 

argument  from  conceded  general  powers  of  divorce,  i.  668,  669. 
Whether,  objectionable  as  retrospective  legislation,  i.  670-679. 

retrospective  laws  inhibited  directly  or  by  implication,  i.  670. 

parties  may  waive  this  objection,  and  States  may  pass  retrospective  laws 
impairing  their  own  rights,  i.  677. 

persons  not  in  interest  cannot  object,  i.  677. 

application  of  foregoing  principles  to  divorce  acts,  i.  678. 

other  reasons  why,  not  violative  of  this  provision,  i.  679. 
Whether,  invalid  as  an  exercise  of  judicial  power,  i.  680-686. 

the  question  stated,  i.  680. 

acts,  including  divorce,  nmy  be  either  legislative  or  judicial,  i.  681. 

legislature  establishes  rules,  judiciary  applies  them,  i.  682. 

objection  that  the  statute  is  special,  immaterial,  i.  683. 

view  by  the  Maine  and  Iowa  courts,  i.  684,  689. 

argument  drawn  from  the  former  practice,  i.  685. 

general  result  of  the  authorities,  i.  686. 
Some  miscellaneous  questions,  i.  687-692  a. 

limitations  of  power  of,  enumerated,  i.  687. 

how,  under  the  Constitution  of  Massachusetts,  i.  688,  689. 

transmuting  judicial  separations  to  dissolutions,  i.  688. 

whether  a  legislative  divorce  is  for  *^  cause,"  i.  687,  689,  690. 

how  in  Maine  and  Iowa,  i.  689,  690. 
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LEGISLATIVE   DIVORCE,  —  continued, 

the  doctrine  under  the  Constitution  of  Pennsylvania,  i.  690. 
Kentucky,  and  fraud  in  legislative  divorce,  i.  690-692. 
this  divorce  while  a  cause  is  pending  in  court,  i.  691,  692. 
judicial  jurisdiction  given  by  special  legislative  act,  L  692  a. 
Limitations  and  effect  of  the,  i.  693-695  a. 
effect  of,  compared  with  judicial  divorce,  i.  693. 
'dower  —  curtesy —  choses  in  action  —  distributive  share,  i.  693. 
legislative  power  over  voidable  marriage,  i.  694. 

separation  from  bed  and  board,  i.  695. 
estoppel  by  legislative  divorce,  i.  695  a. 
Further  questions  /as,  — 

whether  the  legislature  can  authorize  judicial  divorces  for  causes  already 
transpired,  L  692  a,  696-699. 
effect  of  statutes  embracing  antecedent  causes,  i.  696. 
conflicting  decisions,  i.  697,  698. 
views  by  the  Tennessee  court,  i.  699. 
LEGISLATIVE  MARRIAGES, 

matrimony  not  compelled,  1.  657. 

legislation  removes  disabilities  and  cures  imperfections,  i.  657,  658. 
whether  these  marriages  constitutional,  i.  658  a,  659. 
LEGITIMACY,  (See  Bastard  —  C hild  —  Children  —  Illegitimate 

Children.) 
statute  as  to,  construed,  i.  97. 
voidable  marriage  as  to,  i.  116. 

effect  of  emancipation  on  the,  of  children  bom  in  slavery,  i.  163  b, 
of  child  begotten  before  mamage,  i.  187. 
proof  of  marriage  in  questions  of,  i.  443,  447-449. 
presumptions  of  law  as  to,  i.  447-449. 
remaining  questions  respecting  the  proof  of,  i.  546-549. 
depending  on  marriage  —  actual  paternity,  i.  546. 
husband  and  wife  as  witnesses,  i.  547. 
confessions  of  husband  and  wife,  i.  547. 
child  begotten  before  marriage  and  bom  after,  i.  548. 
of  children,  as  affected  by  the  age  of  the  husband,  i.  152. 
settled  on  decree  of  divorce,  ii.  559. 
born  after  divorce  a  mensa,  ii.  740. 
LEGITIMATE, 

when  child  presumed  to  be,  i.  447-449. 

LETTERS, 

marriage  by  interchange  of,  i.  230-232. 
from  wife,  in  cruelty  suit,  ii.  664. 

LEVITICAL  DEGREES, 

how  binding  as  to  marriage,  i.  108,  109,  318. 

LEX  LOCI  DOMICILII,  (See  Locality  op  Divobgb  Suit.) 

governs  in  questions  of  divorce,  ii.  141. 
LIBEL, 

the,  what  it  is,  ii.  216. 

as  to  signing  the,  ii.  296. 

in  general  as  to  the,  ii.  323-325. 

joinder  of  causes  in  the,  ii.  320,  327. 
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LIBEL,  —continued. 

prayer  and  justifying  facts,  ii.  328-332. 

jurisdictional  facts  in  the,  ii.  343  6,  344. 

form  of,  as  to  alimony,  ii.  486-493. 

various  forms  of  the,  collected,  ii.  769  et  seq. 
LICENSE, 

how  marriage  by,  i.  292,  294. 

to  marry,  views  concerning,  i.  342-347. 

penalties  for  marrying  without,  i.  345. 

marriage  by,  proof  of,  i.  458. 
LIFE,  (See  Endanger  Life.) 

presumption  of,  and  of  innocence,  conflicting,  i.  452-456. 

presumption  of,  discussed,  i.  452-456. 

LIFE-INSURANCE  POLICY, 

how  considered  in  alimony,  ii.  448. 
LIMITATION,  (See  Delay  and  Insincerity.) 

delay  to  bring  suit  for  impotence,  ii.  582. 

as  showing  connivance,  ii.  23,  103,  342. 
condonation,  ii.  44,  103-109. 
statutes  of,  in  divorce  causes,  ii.  107,  108. 
••LIVE   AS  MAN  AND  WIFE," 
effect  of  agreement  to,  i.  224. 

LIVED  TOGETHER, 

••  as  husband  and  wife,"  meaning,  ii.  213  a. 

•*  LIVING  IN  ADULTERY,"  (See  Adultery.) 

statute  making,  forfeit  husband's  estate,  i.  629. 
allegation  of,  adequate  in  adultery,  ii.  603. 

LIVING  IN  SEPARATION, 

as  gi'ound  of  divorce,  i.  825  a. 

LOCALITY  OF  DIVORCE  SUIT,  (See  Conflict  of  Laws  —  Di- 

voRCE  Suit  —  Domicil.) 
why  this  series  of  chapters,  ii.  113. 
Jurisdiction  hy  statutory  command  and  international  rule  distinguished ^  ii.  113- 
115.     And  see  ii.  132,  133. 
this  distinction  ought  not  to  be,  but  is,  ii.  113,  113  a. 
construing  statutes  by  international  rule,  ii.  113  a,  114. 
doctrine  that  our  courts  should  admit  the  validity  of  a  foreign  jurisdic- 
tion which  they  would  themselves  take,  ii.  113  a. 
courts  bound  by  statutes  as  to  jurisdiction,  ii.  114. 
Domicil  in  divorce  law,  ii.  116-124  a.  (See  Domicil.) 

Wife^s  domicil  for  divorce  jurisdiction,  ii.  125-131.  (See  Domicil.) 

Jurisdiction  to  dissolve  marriage  is  at  domicil,  ii.  131  a-142. 
Introductory  and  explanatory  views,  ii.  131  6-135. 
jurisdictions  differ  with  the  subject,  ii.  132. 
effect  of  wrongful  jurisdiction,  ii.  133. 

international  jurisdiction  and  domestic  for  divorce  sentence,  ii.  334,  335. 
Domicil  the  rule  for  jurisdiction,  ii.  136-142. 
established  with  us,  and  why,  ii.  136-141. 
Scotch  and  English  views  considered,  ii.  142  and  note. 
There  can  be  no  jurisdiction  without  domicil,  ii.  144-154. 
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LOCALITY  OF  DIVORCE  STJIT,  — continued. 

doctrine  defined  —  Utah  diToroes,  ii.  144. 

reasons  for  the  doctrine,  ii.  144. 

English  and  Scotch  doctrines,  and  some  American  views,  ii.  145-151. 

parties  changing  domicil  during  pendency  of  divorce  suit,  ii.  154. 
DomxcU  of  one  party  only  gives  jurisdiction  as  to  him,  ii.  155-168. 

doctrine  defined,  ii.  155. 

reasons  for  the  doctrine,  ii.  156,  157,  161-163. 

how  as  to  party  not  appearing  and  his  State,  ii.  156. 

right  of  State  to  determine  status  of  its  citissen,  ii.  156. 

appearance  of  other  party,  publication,  personal  notice,  &c.  ii.  157. 

why  question  could  not  arise  in  England,  ii.  158. 

adverse  opinion  held  and  corrected  in  North  Carolina,  ii.  159. 

further  of  citation  —  constructive  notice,  Ii.  159. 

doctrine  in  Maine,  and  held  generally,  ii.  160,  161. 

also  in  Rhode  Island,  Alabama,  and  New  York,  ii.  162,  163. 

adopted  by  Supreme  Court  of  United  States,  ii.  163  a. 

conclusion  in  authority,  and  why,  ii.  163  a  and  note. 

more  of  divorce  in  rem — further  of  citation,  ii.  164,  165. 

bringing  suit  at  defendant's  domicil,  ii.  166. 

further  of  party  not  in  State  divorcing,  ii.  167. 

such  party's  status  in  own  State,  ii.  168. 
WithoiU  citation  within  reach  of  process  or  an  appearance,  the  jurisdiction  eX" 
tends  only  to  the  status  and  what  depends  directly  thereon,  not  to  collai- 
eral  rights,  ii.  169-170  c. 

doctrine  defined  and  explained,  ii.  169. 

as  to  alimony  —  custody  of  children,  ii.  170. 

how  in  non-domiciled  party's  State,  ii.  170  a,  170  b, 

dower  —  Pennsylvania  expositions,  ii.  170  c. 
Place  of  commission  of  offence  immaterial  to  the  jurisdiction,  ii.  171. 

doctrine  how  expressed  —  universal,  ii.  171. 

statutes  varying  this  rule,  ii.  171. 
Immaterial  where  domicil  when  offence  committed,  ii.  172-179. 

doctrine  defined,  reasons  therefor,  ii.  172. 

otherwise  in  New  Hampshire,  Pennsylvania,  and  Louisiana,  ii.  172, 173. 
history  and  reason  of  which  doctrine,  ii.  173-175. 

limits  of  the  doctrine  in  New  Hampshire,  ii.  174. 

doctrine  is  not  elsewhere  received,  ii.  176. 

now  changed  by  statute  in  Pennsylvania,  ii.  177. 
Immaterial  where  the  marriage  was  celebrated,  ii.  180-198. 

doctrine  defined  —  bed  and  board,  distinguished,  ii.  180. 

as  to  English  marriage  not  dissoluble  —  LoUey's  case,  ii.  181. 

later  in  England,  ii.  191  a. 

how  assuming  marriage  a  contract,  ii.  192;  assuming  it  a  status,  ii.  193. 

viewed  with  perpetual  allegianoe  doctrine,  ii.  197. 

conclusions  as  to  American  law,  ii.  198. 
Foregoing  not  in  conflict  with  Constitution  of  United  States,  ii.  199. 

general  proposition  and  views  stated,  ii.  199. 
As  between  the  States,  the  United  States  Omstitution  and  decisions  make  the 
foregoing  doctrines  binding  on  all  State  tribunals,  ii.  199  a-199  e. 

doctrine  defined,  ii.  199  a. 

726 


ALPHABETICAL  INDEX  OF  SUBJECTS.  MAB 

LOCALITY  OF  DIVORCE  SUIT,— ccmhniMrf. 

oonstitutioDal  and  statutory  provisions  stated,  ii.  199  h. 
jui'isdictiou  within  interstate  role  required,  ii.  199  c,  199  d, 
ex-parte  divorces  in  States  other  than  where  granted,  ii.  199  e. 
Jurisdiction  in  divorce  proceedings  other  than  for  dissolution^  ii.  200-207. 
distinction  between  these,  and  dissolution  suits,  ii.  200,  201. 
bed  and  board  —  place  of  marriage  —  domicil  of  defendant  —  construc- 
tive notice,  ii.  201. 
effect  of  a  foreign  decree  of  this  sort,  ii.  202,  203,  205,  206. 
changing  domicil  after  decree  for  alimony,  ii.  202. 
enforcing  alimony  decree  in  United  States  courts,  ii,  203. 
jurisdiction  over  custody  of  children  —  decree,  ii.  20i. 
domicil  as  giving  jurisdiction  for  alimony,  ii.  205. 
in  nullity  suit,  it  206;  infant's  domicil,  ii.  207. 
The  jurisdiction  under  particular  statutes^  ii.  208-214. 
suggestions  as  to  their  interpretation,  &c.  ii.  208. 
residence  in  the  State  required,  ii.  209,  210. 
inhabitant  of  this  State,  ii.  209,  211. 
cause  accrued  after  removal,  ii.  212. 
discretion  to  dispense  with  residence,  ii.  213. 
not  having  lived  together  in  a  State,  ii.  213  a. 
.  going  to  another  State  for  divorce,  ii.  214. 

LOCUS  DELICTI, 

immaterial  on  the  question  of  jurisdiction,  ii,  171. 

LORD  HAKDWICEE.  (See  Hardwicke's  Marriage  Act.) 

LOUISIANA, 

peculiar  doctrines  in,  as  to  cruelty,  1.  724. 

LUCID  INTERVAL, 

marriage  celebrated  in,  valid,  i.  180. 

proof  of,  ii.  563,  564. 

effect  of  cohabitation  during  i.  139,  140. 
LUNACY.  (See  Commission  of  Lunacy  —  Want  op  Mental 

Capacity.) 

MAGISTRATE, 

when  punishable  for  wrongful  solemnization,  i.  341-347  a. 
refusing  to  solemnize,  i.  347. 

MAIDEN  NAME, 

in  allegation  of  marriage,  ii.  332. 

changed  by  marriage  —  how  after  divorce,  ii.  704  a. 
MAINTAIN,   REFUSING  TO, 

a  ground  of  divorce,  i.  817-821. 

MALFORMATION.  (See  Impotence.) 

"  MALICIOUS  DESERTION,"  (See  Desertion.) 

meaning  of  the  words,  i.  775. 
what  is,  i.  775;  ii.  88,  note. 

MARITAL  CONNECTION,  (See  Copula.) 

refusing,  whether  cruelty,  i.  788. 
whether  desertion,  i.  778-782. 
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MARITAL  CONNECTION, -^conanued. 
excessive,  as  cruelty,  i.  760. 

MARRIAGE,  (See  Clandestine  Marriage  —  Consent  —  Consent 

OP  Parents  —  Legislative  Marriages  —  Matrimonial  Com- 
mon  Law  —  Matrimonial    Statutory   Law  —  Nullity   of 
Marriage  —  Prior  Marriage  —  Reputation  of  Marriage  — 
Solemnization  of  Marriage  —  Validity  of  Marriage,  &c.) 
stability  of,  how  essential,  i.  25,  35. 
presumption  favors,  i.  13,  457-459. 
what,  will  justify  divorce,  ii.  263. 
proof  of,  in  divorce  causes,  ii.  262-276. 
how,  to  be  alleged  in  divorce  suit,  ii.  330-332. 
what,  as  foundation  for  alimony,  ii.  402-404. 
adjudication  of,  in  divorce  suit,  conclusive,  ii.  765. 
The  nature  o/j  and  how  defined ^  i.  1-20. 
unanimity  of  opinion  in  favor  of,  i.  1. 
how  far  a  contract,  i.  2 ;  as  a  status,  defined,  i.  3. 
fui'ther  of  this  new  definition  of ,  i.  3-5. 
former  definitions  of,,  i.  5. 

how,  differs  from  contract  further  particularized,  i.  6rl2. 
all  presumptions  favoring,  i.  13. 

property-rights  connected  with,  and  status,  compared,  i.  14,  15. 
compared  with  parent  and  child,  guardian  and  ward,  i.  16. 
Story*s  views,  i.  17. 

importance  of  this  change  of  definition,  i.  18. 
how,  as  to  status  and  contract,  treated  of  in  this  work,  i.  19. 
evils  of  those  marriage  laws  which  abrogate  law  of  nature,  i.  20. 
Void  and  voidable  in^  distinguished  and  defined^  i.  104  a-120. 

(See  Void  and  Voidable.) 
General  view  of  the  elements  of^  i.  121-123. 
mutual  consent,  i.  121. 
other  elements  enumerated,  i.  122. 
husband  ceasing  to  have  wife  or  wife  husband,  i.  123. 
Want  of  mental  capacity  for ^  i.  123  a-142. 

(See  Want  op  Mental  Capacity.) 
Want  of  sufficient  age  for ^  i.  143-153. 

(See  Want  of  Age.) 
Impediment  of  slavery  and  effect  of  emancipation^  L  153  a-163  ft. 

(See  Slavery  and  Emancipation.) 
Effect  on,  of  frauds  error,  and  duress,  i.  164-215. 

(See  Duress  —  Error  —  Fraud.) 
Nature  of  the  consent  required  in,  i.  216-228. 

(See  Consent.) 
By  what  words  or  otherwise  the  consent  is  given,  i,  228  a-267. 

(See  Consent.) 
Formal  solemnization  of,  how  and  when  required,  i.  268-292. 

(See  Solemnization  of  Marriage.) 
Consent  of  parents  to,  i.  293-295. 

(See  Consent  of  Parents.) 
Impediment  of  prior,  undissolved,  i.  296-303. 

(See  Prior  Marriage.) 
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MARRIAGE,  —  continued. 
Impediments  tOy  following  divorce,  i.  304-307. 

(See  Divorce.) 
permission  to  guilty  party,  after  divorce,  to  remarry,  i.  307  a. 
Impediments  of  race  and  civil  condition^  i.  308-311. 

whites,  blacks,  negroes,  &c.  intermarrying,  i.  308. 
effect  of  emancipation  on  these  impediments,  i.  308  a. 
as  to  clause  of  nullity  in  the  statutes,  i.  308  6. 
free  negroes  and  slaves,  i.  309. 
negroes  forbidden  to  contract,  i.  310. 
some  like  civil-law  impediments,  i.  311. 
Impediment  to^  from  consanguinity  and  affinity ^  i.  312-320. 

(See  Consanguinity  and  Affinity.) 
Impediment  of  impotence,  i.  321-340. 

(See  Impotence.) 
Penal  consequences  of  irregular  solemnization  of  i.  341-347. 

(See  Solemnization  of  Marriage.) 
Conflict  of  laws  as  to  the  inception  of  the  status  of  i.  348-400. 

(See  Conflict  of  Laws.) 
Conflict  qflaws  as  to  rights  of  property  following  ^  1.  401-407. 

(See  Conflict  op  Laws.) 
Evidence  of  in  all  issues,  i.  409-549. 
(See  Fact  of  Marriage  —  Foreign  Law  —  Foreign  Marriage  —  Illicit 

Cohabitation  —  Record  of  Marriage,  &c.) 
Evidence  of  specially  in  the  divorce  suit,  ii.  262-276. 

(See  Divorce  Suit.) 
MARRIAGE  BOND.  (See  Bond  of  Matrimony.) 

MARRIAGE  C£REMONY.  (See  Ceremony  of  Marriage  —  Solem- 

nization OF  Marriage.) 
"MARRIAGE  IN  FACT,"  (See  Fact  of  Marriage.) 

meaning  of  the  words,  i.  485,  486. 

MARRIAGE  TO  GUILTY  PARTY, 
laws  forbidding,  i.  304-307;  ii.  745. 

MARRIAGE  RECORDS,  (See  Judicial  Records  —  Record  of 

Marriage.) 
effect  of,  i.  450,  451. 

in  proof  of  marriage,  discussed,  i.  460-481. 
not  necessary  part  of  proofs,  i.  483. 

MARRIAGE   SETTLEMENTS, 

court  varying,  on  divorce,  ii.  509  a, 

effect  on,  of  dissolving  marriage,  ii.  717-722. 
MARRIED  WOMEN, 

how  convey  their  lands,  i.  282  a, 

how  bring  and  defend  divorce  suits,  ii.  302,  304. 
MARRY, 

permission  to,  after  divorce,  i.  307  a. 
MARYLAND, 

peculiar  doctrine  in,  as  to  marriage,  i.  279  a,  282  a. 
MASSACHUSETTS, 

statute  of,  as  to  marriage  of  insane  persons,  i.  91,  92,  95. 
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MASSACHUSETTS,  —  continued. 
as  to  impotence,  i.  96. 
consaDguinity,  &c.  i.  97. 
peculiar  doctiine  in,  as  to  xnacriage,  i.  279,  282  o- 

MATRIMONIAL  COMMON  LAW,  (See  Divorce— Marriage,  Ac.) 

What  is  the^  of  this  country^  i.  66-86. 

how,  in  brief,  i.  66. 
The  unwritten,  viewed  apart  from  the  oomis,  i.  67,  68. 

brought  hither  by  colonists  —  extent  of  doctrine,  i.  67,  68. 
The  courts  as  offspring  of  legislation,  i.  69,  70. 

colonists  not  bring  courts  of  the  mother  country,  i.  69. 

illustrations  —  limited  equity  jurisdiction,  &c.  i.  70. 
Applications  of  doctrines  to  marriage  and  divorce  law,  i.  71-77. 
How  as  to  the  practice,  i.  78-86. 

distinguished  from  law  —  how  in  principle,  i.  78,  79. 

illustrations  from  rules  of  court,  i.  80-84. 
*    conclusion  on  this  question,  i  85,  86. 

MATRIMONIAL  CONSENT.  (See  Consent.) 

MATRIMONIAL  STATUTORY  LAW,  (See  SxAXUTBa,  &c.) 

Concerning  the,  and  how  the  statutes  inlerpretedy  i.  86  a-lOi. 
The  States  and  United  States  distinguished  as  to,  L  87,  88. 
within  State  limits,  i.  87. 

District  of  Columbia — territories  —  consular  marriages  abroad,  i.  88. 
Nature  and  interpretation  of  the  statutes,  i.  89-104. 
loose  and  inconsiderate — rules  for  interpreting,  i.  89,  90. 
how  as  to  matrimonial  consent,  i.  90  a. 
insanity  —  Virginia  statute,  i.  90  ft,  90  c. 

Massachusetts,  Vermont,  Wisconsin,  &c.  i.  91-95. 
interpreting  unwritten  law  and  statutes  together,  i.  95  a-97. 
whether  these  statutes  apply  to  past  transactions,  i.  98-104. 

MAXIMS, 

semper  prsesumitur  pro  matrimonio,  i.  18,  457.  . 
expressio  unius  est  exclusio  alterius,  i.  97. 
semper  prsraumitur  pro  negante,  i.  275. 

MEDICAL  ATTENDANCE, 

as  necessaries  for  wife,  i.  554,  567. 
depriving  wife  of,  cruelty,  i.  735. 

MEMORANDA, 

private,  in  nature  of  marriage  record,  i.  473  a. 

MENTAL  SUFFERING, 

when  infliction  of,  cruelty,  i.  722-733  h. 

MEXICO, 

law  of,  as  to  consequences  of  polygamous  marriage,  i.  302. 

MINISTER,  (See  Clergyman.) 

who  is,  to  solemnize  marriage,  i.  291. 

when,  punishable  for  wrongful  solemnization,  L  341-347  a. 

refusing  to  solemnize,  L  347. 

MINORITY, 

effect  of,  on  marriage  -^  emancipation ,  i.  295. 
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MINORS,  (See  Consent  of  Parents.) 

manriftges  of,  i.  298-205. 

unlawful  celebration  of  maniage  of,  i.  342-347. 
MISBEHAVIOR.  (See  Gross  Misbehavior.) 

MISBEHAVIOR  AND  WICKEDNESS, 

gross f  as  ground  of  divorce,  L  824  a, 
MISTAKE  OF  FACT,  (See  Error.) 

as  to  age,  effect  of,  i.  845  a, 

adultery  comrbitted  under,  i.  710. 

MISTAKE  OF  LAW.  (See  Ignorance  of  Law.) 

MISTAKE  OF  PERSON,  (See  Error.) 

as  ground  of  nullity,  1.  204  et  seq. 

MISTAKE  OF  WITNESS, 
new  trial  for,  ii.  259. 

MOCK   MARRIAGE, 

not  valid,  i.  244,  244  a. 

MONEY, 

whether,  necessaries,  i.  621,  622. 

MORMON  DIVORCE  SUIT, 

temporary  alimony  in,  ii.  404,  note. 
MORMON  DIVORCES, 

effect  of,  in  our  States,  ii.  144. 
MORMON  MARRIAGES, 

whether  valid  out  of  Utah,  1.  225  a, 

MOSAIC  LAW, 

what,  of  divorce,  i.  25. 

MOTHER, 

rights  and  duties  of,  at  common  law,  ii.  527-529. 

right  to  custody  of  children,  ii.  529  et  seq. 

(See  Children.) 
MOTIVES, 

how  far  essential,  in  cases  of  cruelty,  i.  734,  734  a. 
"  MULATTO," 

meaning  of  word  —  forbidden  to  marry  white  person,  1.  808. 
MUTUAL  CONSENT, 

consequence  of  separations  by,  i.  578-580. 
not  desertion,  i.  783. 

MUTUAL  GUILT,  (See  Recrimination.) 

effect  of,  on  husband's  liability  to  support  wife,  i.  574-576. 


NAME, 

maiden,  in  allegation  of  marriage,  ii.  332. 
of  paramour,  alleging,  in  adultery,  ii.  604. 
woman's,  changed  by  marriage,  not  by  what  divorce,  ii.  704  a. 

NATURALIZATION, 

when,  presumed,  i.  516. 

NE  EXEAT, 

writ  of,  to  secure  alimony,  IL  504-^506. 

731 


KUL  ALPHABETICAL  INDEX   OF  SUBJECTS. 

NECESSARIES, 

the  law  as  to  —  what  are,  husband's  duty  to  provide  wife  with,  &c. 
i.  552-557,  568  et  seq.,  578  et  seq.,  619-623. 

distinguished  from  alimony,  i.  554. 

for  wife,  on  separations  through  husband's  fault,  i.  568-^72. 

whether,  in  money,  i.  621,  622. 

whether  counsel  fees,  &c.,  to  the  wife  are,  ii.  387  a-391. 

furnished  wife  during  divorce  suit,  husband  as  to,  ii.  401,  425. 

whether  father  liable  for  children's,  ii.  527,  528.    • 
NEGLECT,  (See  Connivance  —  Delay  and  Insincerity.) 

of  duty,  as  ground  of  divorce,  i.  815,  816, 

to  make  inquiry,  as  condonation  or  connivance,  ii.  41,  42. 

NEGROES,  (See  Whites  and  Blacks.) 

meaning  of  word  **  negro,"  i.  308. 

incapacity  of,  to  marry  whites,  i.  308. 

free,  incapacity  of,  &c.,  to  marry  slaves,  i.  309. 

slaves  incompetent  to  contract,  cannot  marry,  i.  310. 
NEW  TRIALS,  (See  Second  Trial.) 

in  divorce  causes,  ii.  258-260. 

NEW  YORK, 

statute  of,  how  far  dispenses  with  matrimonial  consent,  i.  93-05. 
marriage  in,  after  absent  and  not  heard  of,  i.  114. 

NEXT  FRIEND, 

when  necessary  in  divorce  suits,  ii.  302-308. 

NON-ACCESS.  (See  Carnal  Access.) 

NOTICE, 

to  parties  in  divorce  suits,  ii.  311-315. 

NULLITY  OF  MARRIAGE.  (See  Impediments  —  Marriage.) 

NULLITY  SENTENCE,         (See  Clause  of  Nullity  —  Consequences.) 
defined,  ii.  226. 

universally  binding,  i.  354,  note ;  ii.  756. 
no  alimony  on,  ii.  376. 
consequences  of  the,  ii.  688-696. 

NULLITY  SUIT,  (See  Divorce  Suit  —  Void  and  Voidable.) 

as  to  domicil  in,  i.  354,  note;  ii.  141,  207. 
other  divorce  suit  converted  into,  L  331  a;  ii.  262,  316. 
no  recrimination  in,  ii.  77. 
jurisdiction  for,  ii.  206. 

follows  general  course  of  other  divorce  suits,  ii.  229. 
effect  of  confessions  in,  ii.  240,  243. 
proof  of  marriage  in,  ii.  265. 
how  differs  from  divorce  suit  as  to  parties,  ii.  298. 
insane  plaintiff  in,  ii.  307;  insane  defendant  in,  ii.  307. 
alimony  not  granted  on  decree  of  nullity,  ii.  376. 

whether  temporary  on  suit  for  nullity,  ii.  402,  403. 
effect  of  the  sentence  in,  ii.  690-696,  756. 
General  exposition  of  the,  ii.  289-294. 

on  same  principles  as  divorce  —  void  and  voidable,  ii.  289. 

suit  of  jactitation,  ii.  290,  759. 

courts  can  take  jurisdiction  only  by  statute,  ii.  291. 
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NULLITY  SJJIT,-^  continued. 

except  equity  over  void  marriages,  &c.  ii.  291,  292. 

'*  divorce  "  in  statute,  includes  nullity,  ii.  293. 

party  to  first  marriage  not  witness  to  prove  second  void,  ii.  293  a. 

compared  with  ordinary  divorce  suit,  ii.  294. 


OATH  OF  CALUIVINY.  (See  Calumny.) 

OBLIGATION  OF  CONTRACTS.  (See  Impair  Obligation  of  Con- 

tract.) 
divorce  does  not  violate,  i.  8,  665  et  seq. 

OFFERING  INDIGNITIES, 

procedure  to  obtain  divorce  for,  ii.  684. 

OFFICIAL  CHARACTER, 

proof  of,  of  celebrator  of  marriage,  i.  495,  496. 

OFFICIAL  PERSONS, 

presumed  to  have  done  their  duty,  i.  450,  451. 

OPENING  THE  SENTENCE, 
doctrine  as  to,  ii.  748-752. 

OPINIONS.  (See  Religious  Opinions.) 

OPINIONS  OF  WITNESSES, 

as  to  whether  adultery  was  committed,  ii.  285,  286. 
inspectors',  in  cases  of  impotence,  ii.  598. 

"ORDAINED  MINISTER," 

meaning  of  the  words,  i.  291. 

«*  OUTRAGES," 

as  ground  of  divorce,  i.  724. 


PAPERS, 

ordering  delivery  and  inspection  of,  ii.  257  a. 

PARAMOUR, 

as  a  witness  to  prove  adultery,  ii.  642. 

PARENT  AND   CHILD,  (See  Child  —  Children  —  Consent  of 

Parents,  &c.) 
status  of,  compared  to  marriage,  i.  16. 

PARENTS, 

consent  to  marriage  of  minors,  i.  293-295. 

(See  Consent  of  Parents.) 
difference  between,  and  pope,  not  consenting  to  marriage,  i.  873  a. 
whether  property  of,  considered  in  alimony,  ii.  448. 

PARISH  REGISTERS, 

proof  of  marriage  by,  i.  466,  467,  473  a. 

BARKER,  ARCHBISHOP, 

table  of  prohibited  degrees,  i.  318  and  note. 

PARLIAMENT, 

granting,  by  special  act,  divorces  for  adultery,  i.  661 ,  662. 
these  divorces  clearly  valid,  i.  664. 
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PARLIAMENTARY  DIVORCE, 
how  recrimination  in,  ii.  91. 
how  as  to  delay  in  applying,  ii.  109. 

PARTICEPS  CRII^flNIS, 

as  witness  in  adultery,  ii.  642. 

PARTICULARS.  (See  Bill  of  Particulars.) 

PARTIES,  (See  Divorcb  Suit.) 

M  witnesaes  in  diyoroe  suits  generally,  ii.  281-284  a. 
in  cases  of  impotence,  ii.  599  c. 
Who  (Tie,  in  divorce  and  nullity  Muils,  ii.  296-dCK)b 
general  rule  —  who  sign  libel,  &c.  ii.  296. 
in  ecclesiastical  practice  —  our  practice,  ii.  297. 
in  the  nullity  suit  —  father,  sister,  guardian,  &c.  ii.  298. 
joining  third  persons  as  parties,  ii.  297--d01. 
uniting  claim  for  divorce  with  claim  to  property,  ii.  299,  300. 
Incapacity  of  one  or  both  of  the  parties,  ii.  801-808  a. 
coverture,  infancy,  guardianship,  ii.  302-804. 
insane  persons  and  whether  and  how,  ii.  805-308  a, 
Various  other  questions  /as,  — 

intervention  of  third  persons  as  parties,  ii.  809,  810. 
bringing  a  party  into  court  by  notice,  ii.  311-315. 
in  suits  for  nulUty  generally,  i.  110;  ii.  294. 
in  the  nullity  suit  for  fraud,  i.  149,  214,  294,  300. 

unsound  mind,  ii.  565,  566. 
want  of  age,  i.  150. 
polygamy,  i.  300. 
impotence,  ii.  580,  581. 
public,  a  party  in  matrimonial  causes,  ii.  230,  234^ 

PARTIES  TO  MARRIAGE, 

as  witnesses  to  prove  it,  i.  494,  547. 

PARTIES  TO  SENTENCE, 

how,  set  up  fraud  in,  ii.  753  «,  760. 

PARTNERSHIP, 

money  from,  in  alimony,  ii.  452. 

PAST  TRANSACTIONS, 

whether  divorce  statutes  apply  to,  i.  98-104,  696-700. 
PATERNITY, 

presumption  of,  from  marriage,  i.  546. 

PAUPER, 

wife,  husband's  liability  for  support  of,  i.  623. 

PEACE  AND  HAPPINESS, 

destroying,  as  ground  for  divorce,  ii  685. 

PEDIGREE, 

marriage  repute  in  proof  of,  L  540. 

PENAL  CONSEQUENCES, 

of  unlawful  solemnization  of  marriage,  i.  341-347. 

PENALTY, 

in  statute,  not  make  marriage  null,  i.  287. 
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PENDENCY  OF  SUIT, 

effect  of,  on  new  suit,  ii.  320. 
PER  VERBA  DE  FUTURO  CUM  COPULA,  (See  CoNSBirr.) 

in  marriage,  i.  253-265. 
PER  VERBA  DE  PR^SENTI,  (See  Consent.) 

in  marriage,  i.  246-252. 

PERMISSION  TO  MARRY, 
court  giving,  i.  307  a. 

"PERSON  OF  COLOR," 

meaning  of  words  —  forbidden  to  marry  white  person,  i.  308. 

PERSONS.  (See  Third  Persons.) 

PERSONS  PRESENT, 

evidence  of,  in  proof  of  marriage,  i.  494. 
PETITION  FOR  ALIMONY, 

how,  and  form  of,  ii.  489-493* 
PETITION  FOR  DIVORCE,  (See  Libel.) 

in  English  Divorce  Court,  how,  ii.  824  a. 

PEW  IN  CHURCH, 

husband  not  compellable  to  pay  for  wife's,  L  554,  note. 

PHYSICIAN,  (See  Clairvoyant  Doctor.) 

husband  liable  to,  for  sick  wife,  i.  554  and  note,  667. 
PLEA, 

what  it  is  in  the  ecclesiastical  practice,  ii.  216. 
PLEADINGS,  (See  Divorce  Suit  —  Libel  —  NtTLLirr  Suit  —  Par- 

ties, &c.,  and  the  titles  which  indicate  the  various  causes  of  divorce.) 
The,  in  court,  ii.  322-349. 
introduction,  ii.  322. 
General  view  of  libel,  bill,  or  petition,  ii.  32S-325. 
redundant  forms,  — ecclesiastical,  equity,  ii.  323. 
ecclesiastical  libel  compared  with  ours,  ii.  324. 
petition  and  answer  in  English  Divorce  Court,  ii.  824  a. 
how  with  us  —  swearing  to  libel,  ii.  324  ft,  325. 
Joinder  of  causes  of  divorce,  ii.  326,  327. 
causes  leading  to  same  sentence,  ii.  326. 
different  sorts  of  divorce  —  in  equity,  ii.  327. 
The  prayer  and  justifying  facts,  ii.  328-332. 
necessity  and  forms  of  the  prayer,  ii.  328. 
cause  of  divorce  to  be  alleged  and  how,  ii.  329. 
marriage  to  be  alleged  and  how,  ii.  330-332. 
Allegations  and  practice  as  to  the  standard  defences,  ii.  333--843  a. 
libel  anticipating  defences,  ii.  333,  334. 
allegations  not  to  show  a  bar,  ii.  335. 
as  to  defence  of  connivance,  ii.  336. 

condonation,  ii.  337-340. 
recrimination,  ii.  341. 
delay  in  bringing  suit,  ii.  842. 
plaintiff  alleging  his  own  virtues,  ii.  343. 
following  statutory  terms,  ii.  343  a. 
Averments  to  show  jurisdiction,  ii.  343  6,  844. 
doctrine  defined  — how  jurifldictioa  appear,  ii.  848  5. 
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PLEADINGS,  —  continued. 

alleging  residence  of  plaintiff,  IL  344. 
The  subsequent  pleadings,  ii.  345-349. 
in  some  courts,  not  much  regarded,  ii.  345. 
defendant  must  answer  libel,  ii.  346. 
what  the  answer  should  contain,  ii.  347-349,  —  as  to  jurisdictional  facts, 

ii.  347;  collusion,  ii.  347  a, 
pleadings  subsequent  to  answer,  —  as  to  condonation,  ii.  348. 
facts  occurring  after  suit  begun,  ii.  349. 

PLENARY  PROCEEDEl^G, 

what  it  is,  iL  216. 

POLICY, 

of  the  law  of  divorce,  i.  21-47. 

POLICY  OF  LAW, 

contracts  void  as  against,  i.  631,  note,  636. 

POLYGAMOUS  MARRIAGE. 

statute  as  to  annulling,  construed,  i.  120. 

POLYGAMY, 

indictment  for,  how  as  to  publication  of  banns,  i.  292. 

meaning  of  term,  i.  296;  marriage  void  for,  i.  299,  372,  376. 

what,  and  considered  as  an  indictable  offence,  i.  296-298. 

either  party  may  plead  the  nullity,  i.  300. 

effect  of,  in  the  civil  law  and  in  Louisiana,  &c.  i.  301-303. 

proof  of  marriage  in  indictments  for,  i.  440  a-442,  490-493,  497-502, 

543-545. 
presumptions  against,  i.  444-456. 
not  possible  after  divorce,  ii.  700-703. 
A$  ground  of  nullity,  discussed,  i.  296-303. 

(See  Prior  Marriaob.) 
POPE, 

difference  between,  and  parent,  not  consenting  to  marriage,  i.  378  a. 

PRACTICE,  (See  Parties  —  Pleading,  &c.) 

in  divorce  causes,  how  under  unwritten  law,  i.  78-86. 
PRAYER, 

the,  in  divorce  libel,  ii.  328. 
PRECEDENTS, 

how,  on  questions  of  fact,  ii.  615,  646. 
PRECONTRACT, 

an  impediment  to  marriage,  i.  112,  272. 
PREGNANCY, 

concealing,  how  affects  validity  of  marriage,  i.  180-191  a. 

of  wife,  aggravating  husband's  cruelty,  i.  741,  766. 

PREPARATIONS  FOR  TRIAL, 

in  divorce  causes,  ii.  257  a. 
PRESENTS, 

as  tending  to  show  adultery,  ii.  630. 

PRESUMPTIONS, 

all  favor  marriage,  i.  13,  459. 

of  marriage,  from  copula  after  agreement  to  many,  i.  253-265. 
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PRESUMPTIONS,  —  conHnued. 

The^  and  how  marriage  is  proved  through  them,  i.  432-459. 
doctrine  in  brief,  i.  432. 
Presumption  of  innocence,  i.  434-440. 
cohabiting  parties  presumed  to  be  married,  i.  434. 
forms  of  this  presumption,  i.  434,  435. 
burden  of  proof,  i.  436 ;  presumption  applied,  i.  437. 
marriage  reputation  —  declarations,  conduct,  and  how  treated,  i.  438. 
combinations  of  elements,  i.  439. 
presumption  modifying  presumption,  i.  440 ;  as  to  — 

polygamy,  crim.  con.,  adultery,  incest,  &c.  i.  440-442. 
cases  wherein  presumption  operates,  enumerated,  i.  443. 
further  of  this  presumption,  i.  444-440. 
how  in  cases  of  legitimacy,  i.  447-449. 
Presumption  that  official  persons  have  done  their  duty,  i.  450,  451. 
doctrine  defined  —  steps  preparatory  to  solemnization,  i.  450. 
place  of  marriage  —  record — why,  i.  450,  451. 
The  presumption  of  life,  1.  452-456. 
whether,  after  two  successive  marriages,  a  party  to  the  first  is  presumed 
dead  at  time  of  second  solemnization,  i.  452-456. 
Greneral  presumption  favoring  marriage,  i.  457-459. 
doctrine  defined  and  explained,  i.  457,  459. 
marriage  by  special  license,  i.  458. 
The,  0$  to  foreign  latOf  i.  408-431.  (See  Foreign  Law.) 

PRIEST,  (See  Clergyman  —  Minister.) 

whether  presence  of,  necessary  in  marriage,  i.  269-282  a. 
(See  Solemnization  of  Marriage.) 
PRINCIPAL, 

bound  by  fraud  of  agent,  i.  173,  note. 

PRIOR  MARRIAGE, 

(Jndistolued,  an  impediment  to  marriage,  discussed,  i.  296-303. 

distinction  between  the  words  bigamy  and  polygamy,  i.  296. 

polygamy  as  an  indictable  offence,  i.  297. 

effect  of,  on  the  marriage,  i.  298,  299. 

polygamous  marriages  void,  not  voidable,  i.  299,  300. 

consequences  to  third  persons,  i.  301. 

statutory  and  civil-law  modifications  of  doctrines,  i.  302,  303. 
PRIOR  OFFENCE, 

divorce  for,  how  statutes  construed,  i.  98-104. 

whether  allowing  divorce  for,  constitutional,  i.  696-700. 
PRIVATE  CONVERSATIONS, 

statutes  against  disclosure  of,  between  husband  and  wife,  ii.  284. 

PRIVATE  MEMORANDA, 

in  nature  of  marriage  record,  as  evidence,  i.  473  a. 

PRIVATE  STATUTES, 
proof  of,  i.  421,  note. 

PRIVU^EGES, 

taking  away,  to  enforce  alimony,  ii.  498. 

PRO  CONFESSO, 

no  divorce  simply  on  bill  taken,  ii.  235. 
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PROCEEDING  IN  REM,  (See  In  Rrm.) 

divorce  suit  a,  ii.  164,  755. 

PROCESS,  (See  Citation.) 

principles  relating  to  service  of,  in  divorce  causes,  ii.  237,  311-815. 
cannot  run  into  a  foreign  State,  ii.  157,  160. 

PROCURING  MARRIAGE, 

of  minor,  whether  parent  can  maintain  action  for,  1.  295. 

PROHIBITION, 

origin  and  nature  of,  i.  50,  106,  109. 

of  marriage,  not  make  it  null,  i.  287. 
PROOF.  (See  Evidence.) 

^PROPERTY  RIGHTS, 

not  pertain  to  marriage  status,  i.  14,  15. 

conflict  of  marriage  laws  as  to,  i.  401-407. 

limited  effect  of  legislative  divorce  on,  i.  693. 

same  of  judicial  divorces  for  causes  before  statute,  i.  697,  608. 

same  of  ex  parte  judicial  divorces,  Ii.  169>-170  c. 

PROSTITUTE, 

marriage  of,  valid,  i.  179  et  seq. 

presumption  of  marriage  of,  i.  512. 
PROVIDE, 

refusal  to,  for  the  wife,  a  ground  of  divorce,  i.  817. 
and  desertion,  ground  for  divorce,  i.  819. 
PROVISION.  (See  Allowance.) 

PUBERTY, 

age  of,  as  the  age  of  consent  to  marry,  1.  144,  145. 

PUBLIC, 

The^  a  party  to  divorce  suit,  and  connequences,  ii.  229a-251. 
General  doctrine  defined  and  explained,  ii.  229  b. 
The  divorce  suit  as  triangular,  ii.  230-234. 
defined  —  as  to  public  officers,  &c.  ii.  230. 
further  of  why  —  civil  or  criminal,  &c.  ii.  231-234. 
Consentings  and  bargainings  of  parties,  ii.  235-239. 
Confessions,  ii.  240-251.  (See  Confessions.) 

PUBLIC  DEFAMATIONS, 

as  ground  of  divorce,  i.  825  6. 

PUBLIC  POLICY, 

contracts  void  as  against,  i.  631»  note,  636. 

PUBLICATION, 

notice  by,  how,  ii.  314,  315. 

PUBLICATION  OF  BANNS.  (See  Banns.) 


QUEEN'S  PROCTOR,  (See  Intervention.) 

intervention  of,  i.  65,  note ;  ii.  32,  230. 


RACE,  (See  Negroes.) 

impediments  of,  to  marriage,  i.  308  et  seq. 
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RANK  AND  HABITS  OP  LIFE, 

effect  of,  in  proof  of  adultery,  ii.  031. 

cruelty,  i.  741,  742. 
RAVISHMENT, 

adultery  committed  under,  i.  710. 
REASON.  (See  Want  of  Mental  Capacity.) 

"REASONABLE  CAUSE," 

meaning  of  words,  in  statutes  against  desertion,  i.  799. 

REASONABLE  DOUBT, 

doctrine  of,  in  divorce  evidence,  ii.  278. 

RECONCILIATION.  (See  Condonation.) 

RECORD,  (See  Judicial  Record  —  Verdict.) 

of  divorce,  in  proof,  i.  514-518. 
RECORD  EVIDENCE, 

of  foreign  laws,  i.  426. 

RECORD  OF  MARRIAGE,  *  (See  Marriage  Records.) 

duty  of  person  solemnizing  as  to,  i.  346. 
And  certificates,  jrc.  as  evidence  of  marriage,  i.  460-481. 

not  presumption,  but  fact,  i.  460. 

principles  on  which  this  evidence  proceeds,  i.  461. 
What  a  sufficient,  i.  463-469. 

how  much  the,  proves,  i.  463,  464. 

marriage  registers  in  England,  i.  465. 

parish  registers  generally,  i.  466. 

American  doctrine,  i.  467. 

form  of  the,  i.  468,  469. 
What  a  sufficient  certificate  of  the,  i.  470. 
Certificate,  not  of  the  record,  but  fact,  i.  471-473. 
Pi-ivate  memoranda  in  nature  of  records,  i.  473  a. 
Specially  of  foreign  records,  i.  474-478. 

how  under  United  States  Constitution,  i.  474. 

foreign  law  proved  in  connection  with,  i.  475. 

how  the  proof  of  foreign  law,  &c.  i.  475-478. 

foreign  divorce,  i.  477. 
Proof  ancillary  to  the,  i.  479-481. 

identity,  i.  479,  480;  confessed  —  presumed,  i.  480. 

discrepancy  in  names,  i.  481. 
In  proof  of  fact  of  marriage,  i.  483. 
RECRIMINATION, 

Considered  as  a  bar  to  divorce,  ii.  74-102. 
On  what  principle,  ii.  75-77. 
Expositions  of  the  doctrine  of,  ii.  78-82. 

as  to  defining  —  how  defined,  ii.  78. 

doctrine  in  France  —  Scotland,  ii.  79. 

expositions  of  English  doctrine  of  —  and  ours,  ii.  80-82. 
Particular  propositions,  ii.  83-96. 

doubts  as  to  this  subject,  ii.  83. 

whether  cruelty  bars  bed  and  board  for  adultery,  ii.  84-89. 
not  decided  in  England  before  this  country  settled  —  afterward  held 
not  a  bar,  ii.  84-86. 
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RECRIMTNATION,  -^continued. 

doctrine  of  the  canon  law,  ii.  84,  87  and  note, 
reasons  of  later  English  doctrine,  ii.  85,  86. 
rests  on  unsound  reasoning,  ii.  87. 
limits  of  the  doctrine  of  recrimination,  ii.  88. 
how  much  adultery  and  how  proved,  ii.  89. 
adultery  committed  during  insanity,  ii.  89. 
whether  cruelty  or  any  offence  for  which  a  separation  only  is  allowable 
will  bar  adultery  suit,  &c.  for  divorce  a  vinculo,  ii.  90-92. 
difference  in  respect  to  the  two  kinds  of  divorce,  ii.  90. 
practice  of  the  English  Parliament,  &c.  ii.  91. 
how  the  doctrine  with  us,  ii.  92. 
how  when  each  offence  is  cause  of  divorce  a  vinculo,  ii.  93-96. 
Recriminatory  wrong  condoned,  ii.  97-100. 
various  English  views,  ii.  97,  98;  with  us,  ii.  99. 
doctrine  in  principle,  ii.  100. 
Distinction  between  the  law  and  the  evidence,  ii.  101. 
The  evidence,  ii.  102. 
Other  questions  as  to,  — 

how  set  up,  in  defence,  ii.  333-342. 
how  allege  adultery  in,  ii.  847. 
a  doctrine  analogous  to,  in  cruelty,  i.  764-768. 

in  desertion,  i.  795-805. 
REFERRING, 

divorce  cause,  ii.  256  a. 
question  of  alimony,  ii.  495. 
question  of  impotence,  ii.  599. 

"REFORMATIO  LEGUM  ECCLESIASTIC  ARUM," 
concerning  the,  i.  30. 

REFORMATION, 

effect  of,  on  opinions  respecting  divorce,  i.  25,  26,  30,  661. 

REFUSING  TO  MAINTAIN, 

as  ground  of  divorce,  L  817-821. 

REGISTER.  (See  Marriage  Records  —  Record  of  Marriage.) 

RELATIONS, 

as  witnesses  in  divorce  causes^  ii.  280. 

RELIGIOUS  OPINIONS, 

not  excuse  adultery,  i.  713. 
not  excuse  cruelty,  i.  733  a. 
preventing  resort  to  divorce  suit,  i.  32;  ii.  352. 

RELIGIOUS  SOCIETY, 

records  of,  in  evidence  of  marriage,  i.  467,  473  a. 

REMARRY,  (See  Marrt.) 

permission  to,  after  divorce,  i.  307  a. 

REPORTS, 

importance  of  reading  the,  ii.  628,  note. 

REPUTATION  OF  MARRIAGE,  (SeeDscLARATioiro  — Habit  Aim 

Repute.) 
effect  of,  in  proof  of  marriage,  i.  266,  437  et  seq.,  540. 
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RESIDENCE, 

for  divorce,  compared  with  domicil,  ii.  124,  124  a. 
when  plaintifE's,  to  be  alleged,  ii.  344. 
RESTITUTION  OF  CONJUGAL  RIGHTS, 
*   origin  of  the  suit  for,  1.  29. 

whether,  barred  by  articles  of  separation,  i.  634,  684  a,  636. 
how  in  England,  i.  771,  798,  804. 
not  in  United  States,  i.  772. 
nature  of  the  suit,  i.  771,  772,  778,  804,  806. 
doctrine  of  suit  for,  applied  to  desertion,  i.  798  a,  804,  805. 
RETROSPECTIVE, 

whether  divorce  statutes  construed  as,  i.  99-104. 

RETROSPECTIVE  LAWS, 

whether  special  divorce  acts  are  void  as  being,  i.  670-679. 

whether  a  general  statute  can  authorize  a  judicial  divorce  for  facts 

already  transpired,  i.  696-699. 
rules  of  construction  of  such  statute,  i.  98-108. 

REVERSIONARY  INTERESTS, 

how  regarded'in  alimony,  ii.  448. 

REVIEW,  (See  New  Trials.) 

of  a  matrimonial  sentence,  ii.  748-758. 
RIGHTS  OF  PROPERTY.  (See  Pbopertt  Rights.) 

ROME, 

0  divorce  laws  of,  i.  23,  24. 

RULES  OF  COURT, 

general,  view  of  the  law  of,  i.  80-85. 

proposed  rule,  as  to  proof  of  foreign  laws,  i.  431. 


SCIRE  FACIAS, 

on  decree  for  alimony,  ii.  499. 

SCRIPTURE, 

how  far,  allows  divorce,  i.  25,  26. 

SECOND  TRIAL,  (See  New  Trials.) 

how  doctrine  of  no,  as  to  divorce  suits,  ii.  766,  767. 

SECRECY, 

agreement  of,  its  effect  on  the  marriage,  i.  252,  488,  539. 

SECURITY  FOR  ALIMONY, 
enforcing,  ii.  501. 

SEDUCTION,  (See  Enticing  Wifb.) 

does  not  constitute  marriage,  i.  263. 

SENTENCE,  (See  Consequences  —  Conviction  and  Sentence  — 

Decree  —  Nullity  Sentence.) 
The  rendering  and  vacating  of  the ^  ii.  742-753  e. 
By  what  steps  the,  is  rendered,  ii.  743-744. 
decree  nisi  in  England  — with  us,  ii.  743,  743  a. 
changing,  during  term,  ii.  744. 
What  should  be  the  contents  of  the,  ii.  745-747. 
in  general  — forbidding  guilty  party  to  marry,  ii.  745. 
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SENTENCE,  —  continued. 

jurisdictional  facts  in  the,  ii.  746;  proofs  in  the,  ii.  747. 
Opening  and  vacating  the,  ii.  748-752. 

against  validity  of  marriage,  whether  final,  ii.  748-750. 

conclusive  and  final  with  us,  ii.  750. 

rehearing,  vacating  on  mutual  request,  &o.  ii.  751,  752. 

effect  of  party  acting  on,  ii.  751  a. 
Fraud  as  between  the  parties  to  the,  ii.  75&-758  e. 

doctrine,  and  procedure,  ii.  753-753  b. 

whether  in  same  cause  and  court  —  equity,  ii.  753  c,  753  d, 

parties  setting  up  fraud  collaterally,  ii.  753  e. 

when  court  is  without  jurisdiction,  void,  ii.  753  «. 
General  stability  and  effect  of  the,  ii.  753 /-764. 
In  the  absence  of  fraud,  ii.  754-759. 

how  far,  universally  binding,  ii.  754. 

international  jurisdiction  for  foreign  divorce,  ii.  754  a. 

divorce  viewed  as  proceeding  in  rem,  ii.  755. 

in  nullity  causes  —  jactitation,  ii.  756-758. 
The  effect  of  fraud,  it  760-764. 

doctrines  and  distinctions,  ii.  760. 

in  sentence  of  sister  State,  ii.  760  a. 

nature  of  the  fraud  which  vitiates,  ii.  761-764. 
The,  as  barring  future  proceedings,  ii.  765-767. 

adjudication  as  to  marriage,  ii.  765. 

libel  dismissed,  ii.  766;  **  without  prejudice,"  ii.  767. 

litigation  in  another  State,  ii.  766. 

SEPARATE  BEDS, 

without  consent,  effect  of,  as  desertion,  i.  778-782. 
when,  prevent  condonation,  ii.  46. 

SEPARATION  DEED,  (See  Articles  of  Skpar ation  —  Separa- 

tions WITHOUT  Sentence.) 
no  bar  to  divorce  for  impotence,  1.  338  b, 
as  barring  suit  for  desertion,  i.  805  6,  806,  810. 
as  connivance,  ii.  25  a  ;  as  condonation,  ii.  71. 

SEPARATIONS  WITHOUT  SENTENCE,  (See  Livixo  nr  Sepa- 

ration.) 
Husband's  getieral  duty  to  support  wife,  i.  550-558. 

preliminaries  —  duty  of  support  defined,  i.  550-552. 

liability  to  third  persons  —  even  infant  husband's,  i.  553. 

the  law  respecting  necessaries,  i.  552-557. 

husband  manage  expenditures  —  forbidding  tradesman,  i.  555. 

generally  to  control  provision  for  family,  i.  556,  560,  619. 

presumed  agency  of  the  wife,  i.  556,  558,  561--567,  573,  613  et  seq. 

how  in  general  while  living  apart,  i.  557. 

husband's  presumed  consent  —  accepting  benefit  of  purchase,  i.  558. 
Husband's  lawful  temporary  absence,  insanity  in  either^  ffc,  i.  559-567. 

agency  from  marriage  alone  —  further  agency,  i.  559. 

distinguished  from  turning  wife  away,  i.  559. 

forbidding  tradesman,  i.  560. 

wife's  agency  presumed  from  absence,  &c.  i.  561-564. 

how  where  husband  or  wife  insane,  i.  565,  566. 
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wife  left  in  care  of  surgeon  —  with  her  father,  i.  567. 
HusbanfVs  fault  causing  separation,  i.  668-572. 

husband  must  furnish  necessaries,  i.  568-572. 

what  will  justify  wife  leaving  husband,  i.  569-571. 

nature  of  credit  which  wife  carries,  &c.  i.  572. 
Wife's  fault  causing  separation^  i.  573-677. 

when  husband  liable  for  necessaries,  i.  573. 

liability  ceases  on  her  adultery  —  mutual  guilt,  i.  574,  575. 

wife  marrying  believing  her  husband  dead,  i.  576. 

where  husband  receives  back  his  wife^  i.  677. 
Separations  by  mutual  consent^  i.  578-581. 

husband  still  to  support  wife,  i.  578. 

effect  of  his  making  and  paying  her  an  allowance,  i.  579. 

agreement  as  to  its  sufSciency  —  separation  conditional,  i.  580. 

wife  having  funds  of  her  own,  i.  581. 
Wife  acting  in  separation  as  feme  sole,  i.  582-610. 

how  as  to  separations  affecting  property  rights,  i.  582. 

death  presumed,  i.  583 ;  not  in  fact  dead,  i.  584. 

wife's  statutory  powers  —  common-law  disabilities,  i.  585,  586. 

husband's  civil  death  as  to  wife's  powers,  i.  687. 

wife's  capacity  to  sue  and  be  sued  in  the  various  circumstances  of  hus- 
band's absence,  i.  689-593. 

how  in  the  several  States;  as,  Alabama,  i.  595;  Connecticut,  i.  596; 
Illinois,  i.  597;  Iowa,  1.  598;  Louisiana,  i.  599;  Maine,  i.  600; 
Massachusetts,  1.  601;  Missouri,  i.  602;  Nevada,  i.  602  a;  New 
Hampshire,  i.  603;  New  York,  i.  603  a;  North  Carolina,  i.  604; 
Ohio,  i.  605;  Pennsylvania,  i.  606;  South  Carolina,  i.  607;  Ten- 
nessee, 1.  607  a;  United  States,  i.  608;  Vermont,  i.  609. 

in  brief  as  to  all,  i.  609. 
Doctrines  common  to  the  parol  separations,  i.  611-629. 

further  of  adequacy  of  allowance,  i.  612. 

wife's  presumed  agency  in  various  circumstances,  i.  613-616. 

credit  given  in  fact  to  the"  wife,  i.  617. 

husband  seeing  the  goods  on  wife,  i.  618. 

when  husband  holden  though  provides  in  particular  way,  i.  619. 

burden  of  proof  in  suits  for  necessaries,  i.  620. 

money  furnished  wife  to  buy  necessaries,  how  in  equity,  i.  621. 

who  supply,  i.  622;  town  supporting  wife  as  pauper,  i.  623. 

wife  as  witness  in  suit  for  necessaries,  i.  624. 

her  declarations  —  prior  judgments  in  evidence,  i.  625. 

husband's  action  for  enticing  away  wife,  i.  625. 

wife  going  away  and  living  in  adultery,  effect  on  dower,  i.  626-^29. 
Separations  under  articles,  1.  630-656  o. 

introduction,  i.  630. 
The  general  doctrine,  i.  631-638. 
How  applied  in  respective  States,  i.  639-656  a. 

thus,  —  Alabama,  i.  640;  California,  i.  641;  Connecticut,  i.  642; 
Georgia,  i.  643;  Illinois,  i.  643  a;  Indiana,  i.  644;  Iowa,  i.  644  a; 
Kentucky,  i.  645;  Maryland,  i.  646;  Massachusetts,  i.  646  a; 
Michigan,  i.  646  b\  Mississippi,  i.  647;  Missouri,  i.  648;  New  Jer- 
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sey,  i.  649;  New  York,  i.  650;  North  Carolina,  i.  661;  Ohio,  i.  652; 

Pennsylvania,  i.  653;  South  Carolina,  i.  654;  Tennessee,  i.  655; 

Texas,  i.  656;  Virginia,  i.  656  a. 
SEQUESTRATION, 

to  enforce  payment  of  alimony,  ii  408. 

SERVANTS, 

as  witnesses  in  divorce  causes,  ii.  280. 

SETTLEMENT, 

when  wife's,  separate  from  husband's,  ii.  125. 

SETTLEMENTS,  (See  Articles  of  Sepabatiok  —  Marbiagx  Set- 

tlements.) 
court  varying,  on  divorce,  ii.  509  a. 
how  affected  by  divorce  a  vinculo,  ii.  717* 
how  annuity,  iL  718. 

how  agreement  for  settlement,  ii.  719  et  seq. 
effect  of  divorce  a  mensa,  ii.  741. 

SETTLEMENT  CASES, 

proof  of  marriage  in,  i.  448,  &c. 

SHAKERS, 

joining  the,  as  ground  of  divorce,  i.  780»  822. 

SLANDER, 

proof  of  marriage  in  actions  for,  i.  443,  &c. 

SLAVERY  AND  EMANCIPATION,  (See  Emancipation.) 

Slavery  as  impediment  to  marriage  and  effect  of  emancipation,  i.  153  a-16d  h, 
introductory  views,  i.  153  a. 
Slave  marriages,  how  far  and  why  invalid,  i.  154-158. 
Effect  thereon  of  emancipation,  i.  159-163  b. 
whether  emancipation  makes  marriage  good,  i.  159-163. 
how  since  general  emancipation,  i.  163  a,  163  b. 
effect  of  emancipation  on  legitimacy  of  children,  i.  163  b. 

SODOMITICAL  PRACTICES,  (See  Bestiautt.) 

ground  of  divorce,  i.  739. 
evidence  in  divorce  for,  ii.  640. 

SOLEMNIZATION  OF  MARRIAGE,  (See  Marriaob  Cbrkmokt.) 

whether  authorized  person  may  lawfully  refuse,  i.  347. 
Formal^  whether  any  and  what,  required,  i.  268-292. 
Common-law  doctrine  generally  and  abroad,  i.  269-278. 

question  stated  —  ancient  doctrine  —  distinctions,  i.  269-271. 

all  agree  in  what,  i.  272;  differ  as  to  what,  i.  273. 

decided  in  Scotland,  how,  i.  274. 

in  England  and  Ireland  —  Reg  o.  Millis,  i.  275-277. 

considerations  important  to  the  question,  i.  277  a,  277  b, 

Reg  V.  Millis  later  in  England  and  colonies,  i.  278. 
The  common-law  doctrine  in  our  States,  1.  279-282  a. 

Reg  V.  Millis  accepted  in  no  State,  i.  279  et  seq. 

generally  consent,  without  solemnization,  suffices,  i.  279. 

exceptions  depend  on  local  reasons,  i.  279-282  a. 

further  of  the  reasons,  i.  281-282  a. 
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How  statutes  providing  formalities  interpreted,  i.  283-287  a, 

to  make  void,  there  mast  be  clause  of  nullity,  i.  283. 
illustrations  of  this,  i.  284. 

further  of  reasons  for  this  doctrine  and  its  limits,  i.  285-287  a. 
Form  of  marriage  ceremony,  i.  288,  289. 

in  general,  i.  288;  official  presence  —  marrying  self,  i.  289. 
Some  particular  statutes  considered,  i.  290-292. 

in  what  locality  —  **  ordained  minister,"  **  cure  of  souls,"  &c.  i.  291. 

publication  of  banns  —  by  license,  i.  292. 
Penal  consequences  of  irregular  solemnizalion,  i.  341-347  a. 
As  to  the  parties,  i.  841  a. 
As  to  third  persons,  i.  342-347  a. 

statutory  consequences  to  the  solemnizer,  i.  842-345. 

failure  of  the  solemnizer  to  transmit  the  fact  for  record,  L  346. 

refusal  to  solemnize  marriage,  i.  347. 

marriage  conspiracies,  i.  347  a. 

SOLICITOR,  (See  Attorney  —  Costs.) 

wife's,  cannot  prevent  her  dismissing  suit  because  fees  unpaid,  ii.  235. 

SPAIN, 

law  of,  as  to  consequences  of  polygamous  marriage,  i.  302. 
SPECIAL  STATUTE,  (See  Legislative  Divorce.) 

judicial  jurisdiction  by,  in  particular  case,  i.  692  a. 

SPITTING  IN  THE  FACE, 
as  an  act  of  cruelty,  i.  748. 

STAINS, 

on  defendant's  linen,  as  showing  adultery,  ii.  634. 

STATE  LAWS, 

United  States  courts  take  judicial  cognizance  of,  i.  423. 

"STATED  MINISTER," 

meaning  of  the  words,  i.  291. 

STATES, 

divorce  jurisdiction  of  our,  i.  87. 

deemed  foreign  to  one  another,  i.  415. 

how  prove  laws  of  other,  i.  424. 
STATUS,  (See  Contract.) 

marriage  is  a,  not  contract,  i.  2-20.  (See  Marriage.) 

how  questions  of,  determined,  ii.  137-140. 
(And  see  Conflict  of  Laws  —  Locality  of  Divorce  Suit.) 
STATUTES,  (See  Foreign  Statutes  —  Private  Statutes  — So- 

LEHNIZATION  OF  MaRRIAGE,  &C.) 

divorce,  how  interpreted,  i.  89-104. 

how  construed  as  to  void  or  voidable  in  marriage,  i.  120. 

whether  construed  as  retrospective,  i.  98-103. 

effect  and  constitutionality  of,  authorizing  divorce  for  past  offences,  ib. 

and  i.  696-699. 
construction  of,  as  to  impotence,  i.  339,  339  a. 
changing  rules  of  evidence  of  marriage,  i.  543,  544. 
as  to  clause  of  nullity,  i.  283-287  a.  (See  Clause  of  Nullity.) 

as  to  condonation,  considered,  ii.  72,  73. 
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giving  jurisdiction  over  divorce,  what  and  how,  ii.  203-214* 
STATUTES,  ENGLISH,  -•  cited,-- 

4  Edw.  1,  c.  5,  —  i.  297,  note. 

Westm.  2  (13  Edw.  1,  stat.  1),  o.  34,— i.  626,  627. 

20  Edw.  1,  — i.  277  6. 

22  Hen.  8,  c.  14,  —  i.  587,  note. 

23  Hen.  8,  c.  9,  —  ii.  158,  note. 

25  Hen.  8,  c.  22,  §  14,  —  i.  107,  note. 

28  Hen.  8,  c.  7,  §  10,  —  i.  107,  note,  108,  note. 

28  Hen.  8,  c.  16,  — •  i.  108,  note. 

32  Hen.  8,  c.  28,  —  ii.  691. 

32  Hen.  8,  c.  38,  — i.  107,  note,  108  and  note,  109,  note,  110,  112,  note, 

314,  377. 
38  Hen.  8,  c.  18,  —  i.  109,  note. 
2  Edw.  6,  — ii.  567. 

2  &  3  Edw.  6,  c.  23,  —  L  108,  note,  112,  note. 
1  &  2  PhU.  &  M.  c.  8,  —  i.  108,  note. 

1  Eliz.  c.  1,  —  i.  108,  note,  335,  note. 
IJac.  1,  c.  11,  — L  297. 

16  Car.  1,  c.  11,  —  i.  335,  note. 
9  Geo.  2,  c.  11,  — i.  114. 
15  Geo.  2,  c.  30,  —  i.  130. 

26  Geo.  2,  c.  33,  — i.  218,  note,  275,  note,  343,  356,  note,  451,  465,  466. 
26  Geo.  2,  c.  33,  §  11,  — i.  294. 

26  Geo.  2,  c.  33,  §  18,  —  i.  356,  note. 

51  Geo.  3,  c.  37,  —  i.  130. 

53  Geo.  3,  c.  127,  —  ii.  498. 

58  Geo.  3,  c.  81,— i.  277. 

4  Geo.  4,  c.  76,  §  27,  — i.  112,  note. 

4  Geo.  4,  c.  91,  —  i.  397. 

5  &  6  Will.  4,  c.  64,  —  i.  117-120,  377,  note. 

5  &  6  Will.  4,  c.  54,  §  2,  3,  —  i.  117. 

6  &  7  Win.  4,  c.  85,  —  i.  347. 

7  Will.  4  &  1  Vict.  c.  22,  —  i.  347. 

2  &3  Vict.  c.  54,  §  1,  — ii.  533,  558. 

9  &  10  Vict.  c.  95,  §  83,  —  ii.  282  a,  note. 

14  &  15  Vict.  c.  99,  — ii.  282  a,  note. 

20  &  21  Vict.  c.  85,-1  65  and  note;  ii.  26,  637,  769. 

20  &  21  Vict.  c.  85,  §  7,  —  L  65,  note;  ii.  225. 

20  &  21  Vict.  c.  85,  §  16,  —  i.  66,  note,  771,  773,  note. 

20  &  21  Vict.  c.  85,  §  21,  —  i.  65,  note. 

20  &  21  Vict.  c.  85,  §  22,  43,  —  ii.  641. 

20  &  21  Vict.  c.  85,  §  25,  26,  —  i.  65,  note;  ii.  736. 

20  &  21  Vict.  c.  85,  §  27,  —  i.  225  a,  note,  739,  773,  note. 

20  &  21  Vict.  c.  85,  §  30,  — i.  95  a;  ii.  28  a,  note. 

20  &  21  Vict.  c.  85,  §  31,  — ii.  81,  103,  108. 

20  &  21  Vict.  c.  85,  §  32,  —  ii.  477. 

20  &  21  Vict.  -C.  85,  §  35,  —  ii.  530,  note,  530  a,  638. 

20  &  21  Vict.  c.  85,  §  41,  —ii.  32. 

20  &  21  Vict.  c.  85,  §  45,  —  ii.  509  a. 
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20  &  21  Vict.  c.  85,  §  48,  ~i.  65,  note;  ii.  246,  281,  note. 
20  &  21  Vict.  c.  85,  §  52,  —  ii.  498. 

20  &  21  Vict.  c.  85,  §  57,  —  i.  287  a. 

21  &  22  Vict.  c.  93,  and  c.  108,  —  i.  65,  note,  549. 

22  &  23  Vict.  c.  61,  —  L  65,  note. 

22  &  23  Vict.  c.  61,  §  4,  —  ii.  530  a,  538,  note. 

22  &  23  Vict.  c.  61,  §  5,  —  i.  65,  note;  ii.  477  6,  509  a. 

22  &  23  Vict.  c.  61,  §  6,  —  ii.  282  a,  note. 

23  &  24  Vict.  c.  144,  —  i.  65,  note. 
23  &  24  Vict.  c.  144,  §  6,  —  ii.  509  a. 

23  &  24  Vict.  c.  144,  §  7,  — i.  65,  note;  ii.  32,  809,  note,  743. 

24  &  25  Vict.  c.  86,  — i.  774,  note;  ii.  142. 

24  &  25  Vict.  c.  86,  §  8,  —  ii.  230. 

25  &  26  Vict.  c.  81,  —  i.  65,  note.   . 

27  &  28  Vict.  c.  44,  §  27-31,  48,  — i.  66,  note. 
29  &  30  Vict.  c.  32,  §  3,  —  i.  65,  note;  ii.  743. 

80  &  31  Vict.  c.  11,  —  i.  65,  note. 

81  &  82  Vict.  c.  77,  —  i.  65,  note. 

82  &  33  Vict.  c.  68,  §  3,  —  ii.  282  a,  note. 

83  &  34  Vict.  c.  110,  —  i.  65,  note. 

84  &  35  Vict.  c.  49,  — i.  65,  note. 
36  Vict.  c.  31,  —  i.  65,  note. 

86  &  37  Vict.  c.  66,  —  i.  65,  note. 

86  &  37  Vict.  c.  91,  —  i.  130. 

88  &  39  Vict.  c.  77,  —  i.  65,  note. 

41  Vict.  c.  19,  §  2,  —  i.  65,  note. 

41  Vict.  c.  19,  §  3,  —  i.  65,  note;  ii.  509  a, 

41  Vict.  c.  19,  §  4,  — i.  65,  note. 

41  Vict.  c.  19,  §  27,  —  i.  65,  note. 

41  Vict.  c.  19,  §  28,  —  i.  65,  notg. 

41  Vict.  c.  19,  §  29,  —  i.  65,  note. 

41  Vict.  c.  19,  §  80,  —  i.  65,  note. 

41  Vict.  c.  19,  §  31,  —  i.  65,  note. 

STATUTES  OP  LIMITATIONS.  (See  Delay  —  Limitations.) 

STATUTORY  ALIMONY, 

special  doctrines  concerning,  ii.  441-444,  474-484. 

STATUTORY  LAW.  (See  Matrimonial  Statutory  Law.) 

STERILITY,  (See  Impotence.) 

not  alone  sufficient  for  divorce,  i.  325-328. 

STRUMPET, 

effect  of  marriage  with,  i.  179  et  seq. 
presuming  marriage  of,  i.  512. 

SUBSTITUTES  'FOR  DIVORCE,  (See  Alimony.) 

various,  described,  ii.  363  a-363  e, 

SUE  AND  BE  SUED, 

wife's  capacity  to,  at  common  law,  i.  586-610. 

(See  Separations  without  Sentence.) 
wife's  power  to,  after  divorce  from  bed  and  board,  ii.  736-738. 
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SUIT  PENDING,  (See  Divorce  Suit.) 

whether,  may  be  shown  in  abatement  of  a  second  snit,  ii.  820,  321 . 
SUIT-MONEY,  (See  Advance  to  Wife  —  Counsel  Fees  —  Ex- 

penses OF  Suit.) 

doctrine  of  wife's,  ii.  887,  392-400,  410-421. 
SUMMARY  PROCEEDING, 

what  it  is,  ii.  216. 
SUPPLICAVIT, 

whether  alimony  decreed  upon,  ii.  352. 
SUPPORT  OF  CHILDREN,  (See  Child  —  Children  ~  Custody 

OF  Children.) 

how  decree  for,  ii.  466. 

after  divorce,  ii.  652-^58. 

SUPREME  COURT  OF  JUDICATURE, 

divorce  jurisdiction  of  the,  in  England,  L  65  a. 
SURGEON,  (See  Medical  Attendance.) 

husband's  liability  to,  for  wife,  L.  567. 


TEMPORAL  COURTS, 

restrained  the  ecclesiastical,  i.  109,  110. 
TEMPORARY  ALIMONY,  (See  Alimony.) 

awarded  without  command  of  statute,  i.  74. 

TEMPTATION, 

of  wife  by  husband,  effect  of,  ii.  9,  18. 

TERM  PROBATORY, 

what,  in  the  ecclesiastical  practice,  ii.  221,  222. 
TERRITORIES, 

power  of  Congress  over  divorce  in  the,  i.  88. 
TESTIMONY,  (See  Evidence  —  Witnesses.) 

how  taken,  in  the  ecclesiastical  practice,  ii.  221. 
TEXAS, 

law  of,  as  to  consequences  of  polygamous  marriage,  i.  302. 

peculiar  doctrines  in,  as  to  cruel^,  i.  724. 

THIRD  PERSONS, 

when  marriage  conclusively  presumed  in  favor  of,  i.  537. 

whether,  take  advantage  of  fraud  in  sentence,  ii.  760  et  seq. 
THREATS, 

of  violence,  as  cruelty,  i.  729,  730. 
"THREE  WEEKS  SUCCESSIVELY," 

meaning  of  words,  in  order  of  notice,  ii.  315. 
TIME  AND  PLACE, 

of  adultery,  alleging,  ii.  605-608. 
need  not  be  proved  in,  ii.  613,  613  a. 

TORTS, 

wife's  remedy  for,  i.  593. 
consequences  of  divorce  as  to,  ii.  724. 

TOWN, 

furnishing  necessaries  to  wife  as  pauper,  i.  623. 
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TRADESMAN, 

hosband's  responsibility  to,  for  necessaries  furnished  wife,  i.  556,  560, 
561. 

furnishing  wife  money,  i.  621,  622. 

TRENT,  COUNCIL  OF.  (See  Council  of  Trekt.) 

TRIAL, 

procedure  at  the,  ii.  255  a-256  5. 

TRIANGULAR, 

that  divorce  suit  is,  discussed,  ii.  290-234. 

TRIENNIAL   COHABITATION, 

in  proof  of  impotence,  ii.  585-589. 


UNIVERSITY  DEGREES, 
how  proved,  i.  483. 

UNNATURAL  PRACTICES, 

as  ground  for  divorce,  i.  739 ;  ii.  640. 

UNITED  STATES  COURTS, 

jurisdiction  of,  to  enforce  alimony  decree,  ii.  203. 

UNSOUND  MIND,  (See  Insane  Persons  —  Want  of  Mental  Ca- 

pacity —  Weak  Mind.) 
meaning  of  the  expression,  i.  126. 

UTAH  DIVORCES, 

effect  of,  in  our  States,  ii.  144. 


VACATING, 

decree  of  divorce,  ii.  744,  753  et  seq. 

VALIDATING  MARRIAGE, 

by  subsequent  statute,  i.  308  c, 

VARIANCE, 

of  name,  in  marriage  record,  i.  481. 
in  notice  to  appear,  ii.  315. 
as  to  time  and  place  of  cuiultery,  ii.  608. 
as  to  person  with  whom  committed,  ii.  609. 
VENEREAL  DISEASE, 

as  showing  adultery,  i.  735 ;  ii.  632. 
attempt,  having  it,  to  force  wife  to  bed,  as  cruelty,  i.  735. 
VERDICT,  (See  Criminal  Conversation  —  Criminal  Conviction 

— New  Trials  —  Sentence.) 
at  common  law,  as  evidence  in  divorce  suits,  11.  26,  27. 
in  action  of  crim.  con.,  effect  of,  in  proof  of  adultery,  il.  26,  637. 

in  indictments,  effect  of,  ii.  638-640. 
in  proof  of  cruelty,  ii.  639,  note, 
the,  in  divorce,  ii.  256  h\  contrary  to  allegations,  ii.  259. 
VERMONT, 

statute  of,  as  to  marriage  of  insane  persons,  i.  92  a,  187  a. 
VIOLENT  TEMPER, 

procedure  to  obtain  divorce  for,  ii.  684  c. 
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VIRGINIA, 

statate  of,  as  to  marriage  of  insane  persons,  i.  90  6,  90  e. 

VniGINITY, 

evidences  of,  not  certain,  i.  331  a,  note. 

VIRTUES, 

alleging  one's  own,  ii.  343,  343  a. 

VISITS  TO  RELATIVES, 

whether  husband  may  forbid  wife's,  i.  758. 

VOID, 

statute  declaring  marriage,  construed,  i.  97. 
uncertain  meanings  of  word,  i.  104  a. 

VOID  DIVORCE, 

whether  cohabitation  under  maixiage  after,  adultery,  i.  711. 

VOID  MARRIAGE, 

confirmation  of,  by  cohabitation,  i.  139-142. 
whether  cohabitation  under,  adultery,  i.  711. 
temporary  alimony  and  suit-money  on,  ii.  402-404. 

VOID  AND  VOIDABLE, 

Distinction  of,  as  to  marriage,  discussed,  i.  104  a-120. 

distinction  and  meaning  of  terms,  generally  in  law,  i.  104  a. 
Nature  and  history  of  distinction  of,  in  marriage,  i.  105-111. 

defined,  i.  105;  historical,  i.  106-109;  result,  i.  110,  111. 
What  marriages  voidable  and  what  void,  i.  112-115. 

canonical,  i.  112 ;  not  canonical,  i.  113-115. 

after  **  absent  and  not  heard  of,"  i.  114. 

insanity,  want  of  age,  &c.  i.  115. 
Effect  of  voidable  marriage  and  its  dissolution,  i.  110-118. 
Effect  of  statutes  as  to,  i.  119,  120. 
Further  views,  — 

whether  Insanity  makes  marriage  void  or  voidable,  i.  136-138. 

how,  under  statutes,  as  to  marriage  of  insane  persons,  i.  90  a-95. 

marriage  under  age  as  to,  i.  153. 

how  as  to  fraudulent  marriage,  &c.  i.  215. 

want  of  consent  as  to,  i.  267. 

prior  marriage  as  to,  i.  300. 

distinction  of,  as  to  consanguinity  and  affinity,  i.  320. 

consequences  of  the  sentence  of  nullity,  ii.  690-696. 

"  VOIDABLE,'* 

uncertain  meanings  of  word,  i.  104  a. 
special  meaning  of,  in  divorce  law,  i.  104  a. 

VOIDABLE  MARRIAGE, 

legislative  annulling  of,  i.  694. 
whether,  foundation  for  divorce,  ii.  264. 

»« VOLUNTARILY  LEAVE," 
meaning  of  words,  i.  798. 


WANT  OF  AGE,  (See  Consent  of  Parents.) 

statute  as  to,  construed,  i.  120,  341  a. 
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WANT  OF  AGE,  — con/inwtfrf. 
Impediment  of,  discust^j  i.  143-153. 

marriage  and  agreement  to  marry,  distinguished,  i.  143. 

kamaturity  of  body  and  mind  disqualifies,  L  143,  144. 

\^  marry  at  fourteen  and  twelve,  the  age  of  puberty,  i.  144. 

complaint  of  this  rule  as  fixing  the  age  too  young,  i.  145. 

construction  of  statutes  as  to  this  rule,  i.  145. 

whether  actual  puberty  may  be  proved,  i.  146. 

canon  and  Scotch  laws,  i.  146. 

age  of  seven  considered,  i.  147. 

under  seven,  cannot  marry  at  all,  i.  147. 

marriages  between  seven,  and  twelve,  and  fourteen,  i.  147. 

how  these  marriages  confirmed  or  annulled,  i.  148-150. 

wife  must  be  nine  years  old  to  have  dower,  i.  151. 

legitimacy  of  the  children,  i.  152. 

whether  this  marriage  void  or  voidable,  i.  115,  153. 

WANT  OF  MENTAL  CAPACITY, 

effect  of  adultery  committed  during  insanity,  i.  712. 

insane  persons  bringing  and  defending  divorce  suits,  ii.  304  a-308  a. 
General  view  of  the  law  of  this  impediment  to  marriage,  i.  123  a-142. 
The  essential  doctrine  and  limitations,  i.  124-129. 

a  branch  of  the  doctrine  of  consent,  i.  124,  125,  131. 

this  marriage  once  thought  valid,  i.  125. 

difficulty  of  the  subject,  i.  126. 

different  tests  q£  insanity,  i.  126. 

the  test  as  applied  to  marriage,  i.  127-129. 
Particular  questions,  i.  130-135  a. 

commission  of  lunacy,  its  effect,  i.  130 ;  ii.  566-569. 

a  lucid  interval,  i.  130. 

intoxication,  i.  131,  132;  ii.  dB3  and  note. 

deaf  and  dumb,  i.  133. 

combination  of  insanity  and  fraud,  i.  134,  135. 

**  insanity  "  under  a  statute,  i.  135  a. 
Void  or  voidable  -^  confirmation  by  cohabitation,  i.  135  6-142. 

void  or  voidable,  i.  135  6-138;  confirmation,  i.  139-142. 
General  view  of  the  nullity  suit  for,  ii.  560-569. 

what  the  issue,  ii.  561;  how  the  allegation,  ii.  562. 

burden  of  proof  and  presumptions,  ii.  563. 

conduct  at  marriage  ceremony,  ii.  564. 

in  whose  name  the  suit  —  as  affecting  proofs,  ii.  565. 

commission  of  lunacy  in  evidence,  ii.  566-569. 

WASTE, 

by  husband  in  wife's  lands,  ii.  521. 

WASTING  THE  ESTATE, 

as  a  ground  of  divorce,  i.  814. 

WATCHING, 

wife,  to  detect  adultery,  ii.  9. 
adultery,  when  collusion,  ii.  29. 

WEAK  MIND,  (See  Unsound  Mind.) 

fraud  practised  on,  as  ground  of  nullity,  i.  193-196. 
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Drbidden  to  marry  negro,  i.  808. 

(See  Negro.) 
larri^e  of,  i-  612. 

jstion  by,  i.  448. 
—  GuiLTT  Wife—  HnsBAMD  —  Husbakd  amd 

WlPB.) 

,  coDVej  her  iand«,  i.  S82  a. 

lence  in  haabftnd'a  cause,  i.  625. 

bilit;  of  giving  credit  to,  i.  617. 

and'a  kno^Tledge,  i.  818. 

jeive,  i.  619. 

losband,  i.  624, 

led  from  husband's,  i.  704. 

ifine,  i.  7B5,  755-767. 

754. 

cbastjse,  i.  754. 

md'a  habits  and  tastes,  1.  758. 

nanagement  of  household,  i.  759. 

irith  husband,  i.  760. 

i.  761-763. 
as  husband,  ii.  22,  61,  52,  108,  681,  682. 

to,  ii.  49-52. 

nicil  separate  from  husband,  ii.  124-lSl. 
divorce,  ii.  236. 
divorce  atiit,  ii.  802,  804. 
iropertj  on  divorce,  ii.  620-624. 

with  her  former  estate,  ii.  630,  631. 
ramroitted  with  her  hnaband,  ii.  648. 

vinculo,  for  husband,  ii.  733. 

id  after  divoroe  a  mensa,  ii.  786-788. 

luaband's,  for  divorce  ezpldned,  ii.  MS,  note. 
125-131.  (See  Domcu..) 


ge  vrith,  i.  814  and  note,  318,  819,  878-389. 

(See  Costs  —  Expbnsbs  of  Suit.) 

(See  Desertion.) 
i.  775,  789. 

'  (See  Desertion.) 

If,,  789. 

HDRKCK  —  Opinions  OF  WITNESSES.) 

426;  to  foreif^n  marriage  law,  i.  629-682. 

rad,  i.  634. 

lit;  suits,  ii.  277-384. 
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WITNESSES,  —  continued. 

opinions  of,  ii.  285,  286. 

how  examined,  ii.  221,  287. 

relations  and  servants  as,  ii.  280. 

parties  to  prior  marriage  not  competent  in  nullity  8ait,ii.  293  a. 

court  or  jury  not  I'equired  to  believe,  ii.  615. 

particeps  criminis,  ii.  642. 

effect  of  divorce  upon  capacity  to  be,  ii.  723,  741  a. 
WISCONSIN, 

statute  of,  how  far  dispenses  with  matrimonial  consent,  i.  93-95. 
"WITHOUT  PREJUDICE," 

effect  of  dismissing  libel,  ii.  767. 
WORDS, 

condonation  by,  ii.  37,  62. 
WRONGFUL  SOLEMNIZATION.  (See  Solemnization  of  Mar- 

BIAOE.) 
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